This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


i 


'HARVARD  LAlf 


Digitized  by  \  jOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


,6^ 

THE 

NEW  YORK^ 

CRIMINAL  REPORTS. 

REPORTS  OF  CASES  DECIDED 

IN  ALL  COURTS  OF  THE  STATE  OF  NEW  YORK, 


TOGETHER  WITH 


Leading  Cases  from  Other  Jurisdictions,  Involving 

Questions  of  Law  and  Practice,  with 

Notes  and  References, 


BY 


Vol.  xii.  r-f  N 

\i    !-. 


Albany,  K  Y.: 

W.  C.  LITTLE  &  CO.,  LAW  PUBLISHERS, 

1898. 


Digitized  by  VjOOQIC 


Entered  according  to  act  of  Congress,  in  the  year  one  thousand  eight  hundred  and 

ninety-eight. 

By  \V.  C  little  &  CO., 

In  the  office  of  the  Librarian  of  Congress,  at  Washington. 


C/^<^.  /6it^.     /  9,     /9^^- 


RiOOS  PRINTINQ  &  PUBLISHTNO  CO., 

Printing  &  Elkctrotypino, 
Albany,  X.  Y. 


Digitized  by  VjOOQIC 


TABLE  OF  CASES 


REPORTED  IN  THIS  VOLUME. 


A.                        FAOB 
Abraham,  People  y.  (Sup.  Ct.). . .  851 
Adelphi  Club  of  City  of  Albany, 
•People  V.  (Ct.  Ap.) 1 

B. 

Barberi,  People  v.  (Ct.  Ap.) 210 

Barberi,  People  v.  (Sup.  Ct.)..89,  423 

Barry,  People  v.  (Sup.  Ct.) 867 

Bliskey,  People  v.  (Co.  Ct.) 472 

Boudouin,    People  y.   (Ct.    Gen. 

Sess.) 244 

Burgess,  People  v.  (Ct.  Ap.)  449 

Burus.  People  v.  (Co.  Ct.) 247 

C. 

Conroy,  People  v.  (Ct.  Ap.).  .180,  299 
Constantino.  People  v.  (Ct.  Ap.). .  889 

Corey,  People  v.  (Ct.  Ap.) 151 

Cramer,  People  v.  (Sup.  Ct.)    ...  469 

Crotty.  People  v.  (^up.  Ct.) 473 

Crowley,  People 'ex  rel.  Eickpat- 

rick  V.  (Sup.  Ct.) 477 

Cullen  V.  People  ex  rel.  Comrs., 

V.  (Ct.  Ap.) 205 

Cullen,  People  ex  rel.  Comrs.  of 

Pub.  Char.  &  Cor.  v.  (Ct.  Ap.).  462 

D. 

Dom  Pedro,  People  v.  (Sup.  Ct.). .  899 
Doris,  People  v.  (Sup.  Ct.) ....  100 
Durante,  People  v.  (Sup.  Ct.). ...  318 

F. 
Fallon,   People  ex  rel.  Lawrence 

V.  (Ct.  Ap.) 107 

Fallon,  People  ex  rel.  Sturgis  y. 

(Cj.  Ap.) 273 

Parrell,  People  v.  (CU  Qen.  Sess.)-.  310 

Fe.genbnum,  People  v.  (Ct.  Ap.).  65 

Fitzgerald,  People  v.  (Sup.  Ct.)..  524 

Flanagan,  People  v.  (Sup.  Ct.). . .  549 

G 

Gallo,  People  v.  (Ct.  Ap.) 9 

Garabed,  People  v.  (Co.  ( ;t.). . . .  294 

Garrahan,  People  v.  (Sup.  Ct.). . .  826 


FAGB 

Giles,  People  v.  (Ct.  Ap.) 108 

Gleason,  People  y.  (Sup.  Ct.). . . .  192 

H. 

Havnor,  People  v.  (Ct.  Ap.) 25 

Hawker,  People  v.  (Ct.  Ap.) 267 

Hawker,  People  v.  (Sup.  Ct.) 122 

Hawkins,  People  v.  (Sup.  Ct)...  413 
Helmer,  People  v.  (Sup.  Ct.)  •. ...  134 
Hendrickson.  People  v.  (Sup.  Ct.).  821 
Herrmann,  People  v.  (Ct.  Ap.). . .  89 
Higgins,   People  ex  rel.  Ritzen- 

thaler  v.  (Ct.  Ap.) 186 

Huffman,  People  V.  (Sup.  Ct.).  ..  563 
Hugbson,  People  v.  (Ct.  Ap.) 485 

J. 

James,  People  v.  (Sup.  Ct.) 196 

Jarvis,  People  v.  (Sup.  Ct  j 833 

Johnson,  People  v.  (Sup.  Ct.) 546 

K. 

Kaufman,  People  v.  (Sup.  Ct.). . .  268 

King,  People  v.  (Sup.  Ct.) 242 

King,  People  v.  (Co.  Ct.) 240 

Koch,  People  v.  (Sup.  Ct.) 250 

Koerner,  People  v.  (Ct.  Ap.) 508 

Kraft,  People  v.  (Ct.  Ap.) 69 

L. 
Led  won,  People  v.  (Ct.  Ap.) 885 

M. 

McClure.  People  v.  (Ct.  Ap.)  ....  43 
MarkelU  People  ex  rel.  Shortell  v. 

(Co.  Ct.) 312 

Mayhew,  People  v.  (Ct.  Ap.).   ...  112 

May  hew,  People  v.  (Sup.  Ct.) 404 

Met.  Traction  Co.,  People  v.  (Ct. 

Gen.  Sess.) 405 

N. 

Nelson,  People  v.  (Ct.  Ap.) 368 

N.  Y.  Soc.  for  Prevention  of  C. 

to  C,  People  ex  rel.  James  v. 

(Sup.  Ct) 86 


Digitized  by  VjOOQIC 


IV 


TABLE  OF  CASES  REPOBTED. 


FAGS 

Nino,  People  ▼.  (Ct.  Ap.) 228 

Nolte,  People  v.  (Sup.  Ct.) 252 

O. 

Olshel,  People  v.  (Sup.  Ct.) 862 

Owens,  People  v.  (Ct.  Ap.) 62 

P. 

.Peckens,  People  v.  (Ct.  Ap.) 483 

People  V.  Abraham  (Sup.  Ct.) 851 

People  V.  Adelphi  Club  of  City  of 

Albany  (Ct.  Ap.) 1 

People  V.  Barberl  (Ct.  Ap.) 210 

People  V.  Barberl  (!:^p.  Ct.). .  .89,  428 

People  V.  Barry,  Sup.  Ct.) 857 

People  V.  Bliskey  (Co.  Ct.) 472 

People   V.    Boudouin   (Ct.    (Jen. 

Sees.) 244 

People  V.  Burgess  (Ct.  Ap.) 449 

People  V.  Burus  (Co.  Ct.) 247 

People  V.  Couroy  (Ct.  Ap.). .  .180,  2«9 
People  V.  Constantino  (Ct.  Ap.)..  389 

People  V.  Corey  (Ct.  Ap.) 151 

People  V.  Cranw  r  (Sup.  Ct. ) 469 

People  V.  Crotty  (Sup.  Ct.) 473 

People  V.  Dom  Pedro  (Sup.  Ct.). .  899 

People  V.  Doris  (Sup.  Ct.) lOu 

People  V.  Durante  (Sup.  Ct.)..    ..  818 


People  V.  Farrell  (Ct.  Gen.  Sess.) 
People  V.  Feigenbaum  (Ct.  Ap.). .     65 
People  V.  Fitzgerald  (Sup.  Ct.). . .  524 
People  V.  Flanagan  (Sup.  Ct.)  . .     549 

P(H)p]e  V.  Gallo  (Ct.  Ap.) 9 

People  V.  Garabed  (Co.  Ct.) 294 

People  V.  Garrahan  (Sup.  Ct.) 826 

People  V.  Giles  (Ct.  Ap.) 103 

People  V.  Gleason  (Sup.  Ct.) 192 

People  V.  Havnor  (Ct.  A  p.) 25 

People  V.  Hawker  (Ct.  A  p.) 257 

People  V.  Hawker  (Sup.  Ct.) 122 

People  V.  Hawkins  (Sup.  Ct.) 413 

Peodle  V.  Helmer  (Sup.  Ct.) ....  134 
People  V.  Heridrickson  (Sup.  Ct.).  321 
People  V.  Herrmann  (Ct.  Ap.)  . . .  89 
People  V.  Hull  man  (Sup.  Ct.) ....  653 
People  V.  Hughson  (Ct.  Ap.). .'. .     485 

People  V.  James  (Sup.  Ct ) 196 

People  V.  Jar  vis  (Sup.  Ct. ' 33:^ 

People  V.  Johnson  (Sup.  Ct.) 546 

People  V.  Kaufman  (Sup.  Ct.) 263 

People  V.  King  (Sup.  Ct.) 242 

People  V.  King  (Co.  Ct.) 240 

People  V.  Koch  (Sup.  Ct.) 250 

People  V.  Koerner  (Ct.  Ap.) 503 

People  V.  Kraft  (Ct.  Ap.) 69 

People  V.  Ledwon  (Ct.  Ap.) 885 

People  V.  McClure  (Ct.  Ap.) 43 

People  V.  May  hew  (Ct.  Ap.) 112 


PAGE 

People  y.  Mayhew  (Sup.  Ct.) 404 

People  V.   Metropolitan  Traction 

Co.  (Ct.  Gen.  Sess.) 405 

Paople  V.  Nelson  (Ct.  Ap.) 868 

People  V.  Nino  (Ct.  Ap.) 228 

People  V.  Nolle  (Sup.  Ct.) 252 

People  T.  Oishei  (Sup.  Ct.) 862 

People  V.  Owens  (Ct.  Ap.) 62 

People  V.  Peckens  (Ct.  Ap.) 488 

People  V.  Rogers  (Sup.  Ct.) 476 

People  V.  Schmidt  (Co.  Ct.) 282 

People  V.  Schooley  (Ct.  Ap.) 20 

People  V.  Scott  (Ct.  Ap.) 874 

People  V.  Stock  (aup.  Ct.) 420 

People  V.  Strait  (Ct.  Ap.) . . .  .145,  479 
People  V.  Sutherland  (Ct.  Ap.). . .  405 
People  V.  Thorn  (Ct.  Gen.  Sess). .  236 
People  V.  Tuczkewitz  (Ct.  Ap.) . .     49 

People  V.  Valentine  (Sup.  Ct.) 269 

People  V.  Wilson  (Ct.  Ap.) 116 

People  V.  Wiman  (Ct.  Ap.) 77 

People  V.  Wolff  (Sup.  Ct. ) 80 

People  V.  Young  (Sup.  Ct.) 287 

People  ex  rel.  Comrs.  v.  Cullen 

(Ct.Ap.) 205 

People  ex  rel.  Comrs.  of  Public 

('harities  &  Cor.  v.  Cullen  (Ct. 

Ap.).. 


Sess.) .  310 '  -People  ex  rel.  Gately  v.  Sage  (Sup. 


Ct.) 
People  ex  rel.  James  v.  N.  Y  Soc. 

for  Prevention  of  C.  to  C.  (Sup. 

Ct.) 86 

People   ex   rel.     Kirkpatrick    v. 

Crowley  (Sup.  Ct.) 477 

People  ex  rel.  Lawrence  v.  Fallon 

id.  Ap.) 107 

People  ex  rel.  Ritzenthaler  v.  Hig- 

gins  (Ct.Ap.) 186 

Pe«  pie  ex  rel.  Shortell  v.  Markell 

(Co.Ct.) 812 

People  ex  rel.    Sturgis  v.  Fallon 

Ct.Ap.) 278 

People  ex  rel  Troy  v.  Pcttit  (Sup. 

Ct.) 284 

Pettit,  People  ex  rel.  Troy  v.  (Sup. 

Ct.) 284 

R. 
Rogers,  People  v.  (Sup.  Ct.) 476 

8. 
Sage,    People  ex  rel.   Gately  v. 

(Sup.  Ct.)   200 

Schmidt,  People  v.  (Co,  Ct.) 282 

Schooley,  People  v.  (Ct.  Ap 20 

Scott,  I-eople  v.  (Ct.  Ap.) 374 

Stock,  People  v.  (Sup.  Ct.) 420 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  REPORTED. 


PAGE 
Strait,  People  v.  Ct.  Ap.)  . .  .146,  479 
SuUierland,  People  v.  (Ut.  Ap.) . .  495 

T. 

Thorn.  People  v.  (Ct.  Gen.  Sess.).  286 
Tuczkewitz,  People  v.  (Ct.  Ap.). .     49 

V. 
Valentine,  People  v.  (Sup.  Ct.).. .  269 


W,  PAGE 

Wilson,  People  v.  (Ct.  Ap.) 116 

Wiman,  People  v.  (Ct.  Ap.) 77 

Wolff,  People  V.  (Sup.  Ct.) 80 


Young,  People  v.  (Sup.  Ct.) 287 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


TABLE  OF  CASES 

CITED  IN  THE  OPINIONS  IN  THIS  VOLUME. 


A.  PAGE 

Alien  Passenger  Cases,  7  How.  408, 

124 

Allison  V.  U.  S..  lew ;  U.  S.  208  ; 

16  Sup.  Ct.  262 227 

Anderson  v.  R.  R.  Co.,  54  N.  T. 

334 168 

Apthorp  V.   Comstock,  2  Paige, 

487 449 

Archer  v.  State,  Ind.  Sup.  Ct, . .  238 
Ashton's   Case,   2  Lewin,  Crown 

Cas.  147 72 

Anltman  &  Taylor  Co.  v.  Syme, 

91  Hun,  632  ;  36  8.  528 459 

Aultman  &  Taylor  Co.  v.  Syme, 

148  N.  Y.  756  ;  43  N.  E.  9fe. . .  459 

B. 
Baalam  ▼.  State,  17  Ala.  451....  542 
Bank  v.  Bayles.  17  A.  D.  596 ;  45 

S.805 459 

Bank  V.  Delafield,  126  N.  Y.  410  ; 

2?  N.  E.  797 518 

Barbier  v.  Connolly,  113  U.  8.  27 ; 

5Sup.Ct.  857 83,    87 

Barden  v.  Montana  Club,  10  Mont. 

330;  25Pac.  1042 6 

Bardln  v.  Stevenson,  75 N.  Y.  164.  160 
Behanv.  People.  17 N.  Y.  516.313,  316 
Bertbolf  v.  O'Reilly.  74  N.  Y.  515.  28 
Blodgettv.  Race.  18  Hun.  132.248,  470 
Bloom  V.  Ricbards,  8  Obio  St.  287.  81 
Blumentbal  v.  Bloomingdale,  100 

N.  Y.  562  ;  8  N.  E.  292 536 

Bohl  V.  State.  8  Tex.  Ap.  688  . . .  81 
Bowman  v.  R.  R.  Co.,  125  U.  8. 

465  ;  8  Sup.  Ct.  689,  1062.  .417,  418 
Brennan  v.  City  of  Titusville,  153, 

U.  S  289 ;  14  Sup.  Ct.  829.  ...  417 
Bridge  Co.  v.  Smith,  148  N.  Y. 

551;  42N.  E.  1088 291 

Brimmer  v.  Rebman,  138  U.  8.  78  ; 

11  Sup.  Ct.  213 416 

Brotberlonv.  People,  75N.Y.  159.  235 
Brown  v.  U.  8.,  113  U.  8.  568  ;  5 

Sup.Ct.  684 7 

Byrne  v.  R.  R.  Co.,  26  8.  760. .. .  534 


C.  PAGE 

Calder  v.  Bull.  8  Dallas,  886 260 

Carney  v.  State,  4  South.  (84  Ala.) 

7 472 

Carpenter  v.  People.  8  Barb.  603.  872 
Carroll  v.  Deimel.  95  N.  Y.  252.. .  484 
Child  V.  Grace,  2  Car.  «fe  P.  193. . .  518 
Chittenden  v.  Wurster,  14  A.  D. 

487;  43  8.  1035 290 

City   of   Brooklyn  v.  Nodine,  26 

Hun,  512 337 

Clapp  V.  Fullerton,  34  N.  Y.  190..  147 
Coleman  v.  People,  58  N.  Y.  661.  270 

Colon  V.  Lisk,  43  S.  364 201 

Comrs.  V.  MeCloskey.  44  8.  111..  478 

Com.  V.  Antbes,  5  Gray.  186 59 

Com.  V.  Densmore,  12  Allen,  635.  220 
Com.  V.  Ewig,  145  Mass.  119  ;  13 

N.  E.  365 6 

Com.  V.  Has.  112  Mass.  40 31 

Com.  y.  Holmes,  17  Mass.  836 265 

Com.  V.  Levy,  2  Wheeler,  Cr.  Cas 

246 174 

Com.  V.  Pompbret,  187  Mass.  564.  6 
Com.  V.  Sbarpless,  2  8.  &.  R.  91..  265 
Cook  V.  People,  2  T.  &  C.  404. ...  371 
Crozier  v.  People,  1  Park.  458  ...  870 
Crutcber  v.  Kentucky,  141  U.  8. 

47;  11  Sup.Ct.  851 418 

Culley  V.  Cbarman,  7  Q.  B.  Div. 

89 472 

Cummings  v.  State  of  Missouri,  4 

Wall.  277 182 

D. 
Dent  V.  West  Virginia,  129  U.  S. 

114;  9  SuD.  Ct.  231 124,  129 

Dent  Case,  129  U.  8.  114 262 

Dickinson  v.  ^rber,  9  Mass.  225 

148,  234 

Duffv  V.  People,  26  N.  Y.  588.  .59,  79 
Dunham  v.  Trustees,  5  Cow,  462.  337 

E. 
Edington  v.  Ins.  Co. ,  77  N.  Y.  564.  510 
Ellis  V.  Andrews,  56  N.  Y.  83  ...  243 
Ex  parte  Andrews,  18  Cal.  685. . .     31 


Digitized  by  VjOOQIC 


VIU 


TABLE  OF  CASES  (HTSD. 


PAGE 

Ex  parte  Arras,  78  Cal.  804;  dO 

Pac.  688 202 

Ex  parte  Garland.  4  Wall.  388.  887.  260 

Ex  parte  Kieffer.  40  Fed.  899 416 

Ex  pane  Koser,  60  Cal.  202 31 

Ex  parte  Newman.  9  Cal.  502. .. .    81 1 


Fairchild  v.  McMahon,  139  N.  Y. 

290      , ,    243 

Fisher'  V.'  Fisher.  129  N.  Y. "  654  *; 

29  N.  E.  951... 510 

Fitzgerald  v.  Fitzgerald.  L.  R.  1 

P.  ADiv.  694 468 

Fleming  V.  People,  27  N.  Y.  329..  475 
Foote  V.  Beecher,  78  N.  Y.  155. . .  484 
Foote  V.  People,  56  N.  Y.  380  ...  315 
Foster  v.  People,  50  N.  Y.  610. . .  270 
Freeman  v.  Ogden,  40  N.  Y.  105.  105 

Freight  Tax.  15  Wall.  232 417 

Fuller  V.  Red  ling,  13  A.  D.  65 ; 

43  S.  96 296 

Fuller  V.  Redding,  16  Misc.  634  ; 

89  8.109 295,  296 

G. 

Gall   V.  Gall,  114  N.  Y.  109 ;  21 

N.E.  106 23 

Galusha  V.  Gahisha,  116N.  Y.  635  ; 

22  N.  E.  1114 4G6 

Garland  (^ase,  4  Wall.  338  . .  .127,  132 
Gibney  v.  Marchay,  34  N.  Y.  301 

491,  51fj 

Glazier  v.  Streamer,  57  111.  91 160 

Gordon  v.  People  83  N.  Y  501 . .  533 

Graff  V.  Evans.  8  Q.  B   Div.  373..  5 

Graham  v   I\»ople.  «8  Barb.  468. .  47 

Green  v.  White.  37  N.  Y.  405  ...  520 


H. 


172 


Hall  V.  Vnn  Vranken.  28  Hun,  403. 
Hammond  v.  Varian,   54  N.   Y. 

898 
Harris  V.'  White.'  81*  N.  Y.'632.  .*.".' 
Harlhorn  v.  King,  8  Mass.  371 .. . 
Hawker  v.  Pcf)ple.  75  N.  Y.  487.. 
Haves  v.  Missouri,  120  U.  S.  68  ; 

7Sup.  Ct.  850 34, 

Health  Dept.  of  N.  Y.  v.  Trinity 
Church.   145  N.   Y.  32  ;  30  N.  E. 

833     

Heister  v.  Board,  87  N.  Y.  661. . . 
Henderickson  v.  People,  lO  N.  Y. 

31 

Heold  V.  Thing.  45  Me  392  ... . 
Hewlett  V.  Wood,  55  N.  Y.  634.. 
Hickey  v.  Morrell.  102  N.  Y.  454  ; 

7N.  E.  321 446 


174 
111 
149 
120 

37 


30 
30 

500 
148 
147 


FAGS 

Hill   V.    People.    20    N.    Y.  868 

814.815    81^ 

Hobart  v  Hobart,  62  N.  Y.  80. . .  484 
Holcomb  V.  Holcomb.  95  N.  Y. 

816 147,  484 

Holmes  v.  Moffatt.  120  N.  Y.  159. 

24N  E  275 2a 

Howell  V.  People,  5  Hun,   620; 

aff'd.  69  N.  Y.  607 59 

Hutchinsv.  Hutchin8,98N.  Y.  56.  163 

I. 

In  re  Sanders,  52  Fed.  802 416 

In  re  Ware,  58  Fed.  788 416- 

Ins.  Co.  V.  Cotheal.  7  Wend.  72 
149,  284 


Kamp  V  Kamp,  59  N.  Y.  212. . . .  4«r 
Kane  v.  People,  8  Wend.  208. ....  201 
Kavanaugh  v.  Wilson,  70  N.  Y. 

177 sa 

Kelley  v.  People.  55  N.  Y.  565. . .  447 
Kentucky  Club  v.  City  of  Louis- 
ville, 02  Ky.  809  :  17  fl.  W.  748      6 
Kenyou  v.  Kenyon.  88  Hun,  214  ; 

34  S.  720 584 

Kenyon  v.  People,  26  N.  Y.  203. .  872 
Killoran  v.  Barton,  26  Hun,  648. .  208 
Knickerbocker  v.  People,  43  N.  Y. 

177     120 

Koenig  v.  State,  26  8.  W.  835  ...  5 
Kohn  V.  Kohler.  96  N.  Y.  862. ...    84 


LaBau  v.  Vaiiderbilt.  3  Redf.  384.  518 
Lake  View  v.  Ross  Hill  Cemetery, 

70111.  191 418 

Lanergan  v.  People,  89  N.  Y.  89, 

518,  522 

Learned  v.  Tillotson,  97  N.  Y.  1..  518 
Leighton  v.  People.  88  N.  Y.  117 

216.348,  512 

License  Cases,  5  How  504 418 

Linden muUer  v.  People,  33  Barb. 

548 81 

Looff'v.  Lawton,  14  Hun.  588....  367 
Loomerv.  Meeker,  25  N.  Y.  361..     58 

M. 
Mack  V.  People.  82  N.  Y.  235.. 238,  448 
McKee  v.  People.  36  N.  Y.  113.. .  522^ 
McKeuna  v.  People,  81  N.  Y.  :-60 

59,346.  475. 

McNair  v.  People,  89  111.  441 265- 

Mntree  v.  Osborn,  32  N.  Y.  669...  174 

Mark  v.  State.  97  N.  Y.  575 291 

Matter  of  Bray,  12  S.  866 204 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  CITED. 


IX 


PAOB 
Matter  of  City  of  Buffalo,  16  S.  858.  292 
Matter  of  Deansville  Cem.  Assd  , 

66N.Y.669 ;.. 80 

Watt«r  of  Forbes,  19  How.  457. .  87 
Matter   of    Jacobs,    08  N.  T.  98 

28,38.  417 

Matter  of  Mitchell,  81  Hun,  401 ;  80 

S    962  195 

Matierof  Ryera,  72 *N.yVi.* .*."".'.*  80 
Mayt^r  v.  People,  80  N.  Y.  878. 828.  447 
Mayor  v.  Second  A.  R.  R.  Co.,  82 

N.  Y.  261 ^5 

Mayor  v.  Thorn.  7.  Paige,  291. . ..  299 
Messner  v.  People,  45  14 .  Y.  1 .   . . 
Meyer  v.  Clark.  41  Supr.  107.   . . 
Miller  v.  People,  25  Hun.  478. . . . 
Minard  v.  Mead,  7  Wend.  68  .... 
Minnesota  V.  Barber,  136  U.  8.  818; 

10  Sup.  Ct.  862 , 

Miswnuri  v.  Devlin,  7  Mo.  App.  82. 
Missouri  v.  Lewis,  101  U.  S.  22. . . 
Moore  v.  Smith,  14  Serg.  &  R  398. 
MofTewood  V.  Holllster,  6  N.  Y. 

809 

Mowry  V.  Sanborn,  65  N.  Y.  584. 
Mullins  V.  People,  24  N.  Y.  899. .  105 
Murphy  v.  Ramsey,  114  U.  8.  14; 

Sfcjup.  Ct.  747 128 

N. 
Keli&rh  ▼.  Michenor,  11  N.  J.  Eq. 

542 

Keuendorff  v.  Duryea,  69  N.  Y. 


46 
247 

46 
160 

417 

491 

33 

518 


PAGE 

People  V.  Adler,  140  N.  Y.  881. 

35  N.  E.  644 121,  422 

People  V.  Albertson,  55  N.  Y.  50.  281 

People  V.  Alger,  1  Park,  88« 

People  V.  Andrews,  50  Hun,  592; 

8  S.  508 

People  V.  Andrews,  115  N.  Y.  427; 

22N.  E.  858 

People  V.  Arensl)erg,  105  N.  Y. 

123;  UN.  E.  277 

People  y.  Austin,  49  Hun,  896;  8 

S.  578  

People  V.  Baker,  8  Hill,  159 

People  V.  Baker,  8  8upp.  586  .... 
People  V.  Barry,  10  Abb.  225  .... 

People  ▼.  Bartow,  6  Cow.  290 

People  V.  Bauer,  87  Hun.  407 

People  V.  Bellet,  99  Mich.  151;  57 

K  W.  1094 

People  V.  Bennett,  49  N.  Y.  187 

65,889,  895 

People  V.  Hliven,  112  N.  Y.  79;  19 

N.  E  638 440 


870 


29 


120 
88 
868 
854 
204 

81 


105   People  v.  Bradley,  11  S.  594. 
470  '  People  v.  Brady,  18  Misc.  294;  84 


472 


407 
120 


819 


Newell  V,  Hemingway,  16  Cox.  Cr. 
Cas.  604 6 

New  Orleans  Gaslight  Co.  v.  Louis- 
iana L.  &.  H.  P.  &  Mfg.  Co., 
115  U.  8.  650;  6  Sup.  Ct.  252. ..  417 

O. 
Oaks  V.  Rodgers.  48  Cal.  201 .  .  .  255 
O'Brien  ▼.  People,  36  N.  Y.  276. .  147 
O'Connell  v.  People,  87  N.  Y.  377.  23.", 
O'Reiley  v.  People.  86  N.  Y.  161.  254 
Osgood  V.  People,  30  N.  Y.  451 

284.  656 

08terhoudtv.Rigney,98N.Y.  222.  242 
Page  V.  Krekey,  187  N.   Y.  307; 

33  N.  E.  311 218 

Paine  v.  Aldrich,  138  N.  Y.  398; 

84  N.  E.  275.     147 

Palmer  v.  Manning,  4  Denio.  181.  160 
Pape  V.  Pape.  5fO  Q.  B.  Div.  76. . .  468 
Penn.  Co.  v.  Versten,  30  N.  E.  540. 
People  v.  Adams.  16  Hun.  550 .... 
People  ▼.  Adams,  17  Wend.  475 

283,284,  555 

Vol.  XII— a 


S.  1118.. 

People  V.  Brinckner    8  N.  Y.  Cr. 

217 

,  People  V.  Bruno,  6  Park.  657 . 
'  People  V.  Carlton,  115  N.  Y.  618; 

I     22  N.  E.  257 844 

People  V.  Carney,  1  N.  Y.  Cr.  270.  208 
People  V.  Carter,  88  Hun,  804.  .248.  250 
People  V.  Chacon,  102  N.  Y.  669 , 

6N.  E.  303 546 

People  V.  Charbineau,  115  N.  Y. 

433;22N.  E.  271 560 

People  V.  Cicnarale,  110  N.  Y.  28; 

17  N.  E.  185 178,  461 

People  V.  Clark.  83  Mich.  112  ...  372 
Peoi)le  V.  Clark,  8  N.  Y.  Cr.  174..  408 
People  V.  ClemenLs,  107  N.  Y.  205; 

13N.E.  782 140 

lYople  V.  Comptroller,  152  N.  Y. 

399;  46  N.  E.  852 289,  290 

People   V.    Conroy,   97  N.  Y.   62 

140.216,  349 

People  V.  Cook,  45  Hun,  34 248 

People  V.   Corey.  148  N.  Y.  476; 

42  N.  E.  106G 520 

People  V.  Ct.  of  Oyer  &  Terminer, 

83  N.  Y.  436 442 

People  V.  (  owie,  88  Hun,  502;  84 

8.  R.  888 860 

People  V.  Crotty,  30  S.  R.  44    ...  238 

People  V.  Crotty.  9  S.  937 448 

People  V.  CuUen,  151  N.  Y.  54;  45 

K  E.  401 464,  478 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  CITED. 


PAQB 

People  ▼.  Danihy,  68  Hun.  579  . .  266 

People  V.  Davis.  15  Hun,  209 20S 

People  V.  Day  ion,  55  ^.  Y.  867. .       7 
People  V.  Dempsey,  31  Huu,  526. 

207.  208 
People  V.  Dimick.  107  N.  T.  15; 

14  N.  E.  178   ...  .238,  448,  447,  546 
People  V.  D'Oench,  111  N.  Y.  859; 

18N.  E.  862 30 

People  V.  Doyle,  11  A.  D.  448;  42 

S.319  546 

People  V.  Draper,  15  N.  Y.  532, 

594 281,  292 

People  V.  Driscoll,  107  N.  Y.  414; 

14N.E.  3)5  166 

People  V.  Dumar,  106  N.  Y.  502; 

18N.  E.  825 421,  441 

People  V.  Dunn,  53  Hun,  385;  6 

8.805 402 

People  V.  Bq.  G.  L.  Co.,  6  N.  Y. 

Cr.  189 407 

People  V.   Everhardt,   104  N.  Y. 

5W1;11N.  E.  62 447 

People  V.  Ewer,  141  N.  Y.  129; 

36  N.  E.  4 80 

Peoj)le  V.  Pish,  125  N  Y.  136;  26 

N.  E.  319 176,  461 

People  V.  Plack,  125  N.  Y.  324; 

26N.E.  297 79 

People  V.   Freileweh,   11  A.  D. . 

409;  4-3  8.  373 860 

People  V.  French,  102  N.  Y.  581; 

7N.  E.  918 317,  465 

People  V.  Gallo,  149  N.  Y.  106;  43 

KB.  529 850 

People  V.  Giblin,  115  N.  Y.  196; 

21  N.  B.  1062 351 

People  V.  Giles.  12  A.  D.  495  ... .  248 
People  V.  Gillson,  109  N.  Y.  401; 

17N.  E.  343 29,38,  417 

People  y.  Girardin,  1  Mann.  Mich. 

90 265 

People  V.  Greenwall,  108  N.  Y. 

296;  15  N.  E.  404 167.  620,  521 

People  V.  Hallenbeck,  52  How. 

502 266 

People  V.   Harmon,  49  Hun,  558; 

2S    421;  aff'd.  112  N.  Y.  666; 

20  N.  E.  414     559 

People  V.  Harris,  136  N.  Y.  450; 

83N.  B.  65    383,  54:^ 

People  V.  Hartung,  17  How.  151.  270 
People  V.  Havnor,  149  N.  Y.  201; 

43N.E.  541 138 

People  V.  Hawkins,  85  Hun,  48; 

32  S.  524 415 

People  V.  Hawkins,  109  N.  Y.  408; 

17  N.  E.  371...   .149,  288,  284,  849 


PAOB 

People  V.  Helmer,  85  Hun,  580; 

33  S.  524      140,  142 

People  V.   Hendrickson,  1  Park. 

396    270 

People  V.  Herrmann,  149  N.  Y. 

190;  43  N.  E.  546 293 

People  V.  Hoch,  150  N.  Y.  291; 

44  N.  E.  976 184,  807,  347,  348 

510 
People  V.  Holfelder,  6  N.  Y.  Cr. 

179 518 

People  V.  Hovey.  92  N.  Y.  554. .  534 
People  V.  Howard.  13  Misc.  763. .  247 
People  V.  jnfleld,  1  N.  Y.  Cr.  146.  120 
People  V.  James,  11  A.  D.  609. .  247 

248 
People  V.  Jeflferson,  101  N.  Y.  21; 

3N.  E.798 474 

People  V.  Johnson,  139  N.  Y.  858; 

84N.  E.  920 844.  849 

People  V.  Kelly,  113  N.  Y.  647; 

21  N.E.  122    178,  461 

People  V.  Kerns,  7  A.  D.  585 121 

People  V.  Kief,  126  N.  Y.  661;  27 

N.E.  556 449 

People  V.  Krank.  110  N.  Y.  488; 

18  N.  E.  242 660 

People  V.  L«kp,  12  N.  Y.  863.  .148,  234 
People  V.  Larubia.  140  N.  Y.  87; 

85  X.  E.  412 383 

People  V.  Leonard!.  143  N.  Y.  360; 

38N.  E.  872 166,  177 

People  V.  Lindenborn,  M8S.  .  .  409 
People  V.  Luhrs,  7  Misc.  503;  28 

8.498 4 

People  V.  McCallam,  103  N.  Y. 

KQ'7  gon 

People  V.  McCann,'  16  N.'  Y.58.* !  285 
People  V.  McCarthy,  110  N.  Y. 

309;  18  N.  E.  128. 491 

People  V.  McKane,  148  N.  Y.455; 

38  N.  E.  950 237.  440,  447,  645 

People  V.  McLauehlin,  150  N.  Y. 

386;  44  N.  E.  1017 448 

People  V.  Majone.  91  N.  Y.  211..  349 
People  V.  Marx,  99  N.  Y.  377;  2 

N;  E.  29 29 

People  V.  Mayhew,  150  N.  Y.  346; 

44  N.E.  971 118,  405 

People  V.  Millham,  100  N.  Y.  273.  189 
People  V.  Mills.  98  N.  Y.  176  ...  164 
I*eople  V.  Moore.  65  How.  177. . .  409 
People  V.  Moses.  140  N.  Y.  215; 

35  N.  E.  499 32.  86,    86 

People  V.  Muller,  82  Hun,  209. . .  102 
People  V.  Muller.  96  N.  Y.  408. . .  101 
People  V.  Murray,  149  N.  Y.  367; 

44  N.  E.  146 820 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  CITEI). 


XI 


PAGE  ' 

People  V.  Naehr,  80  Hun.  461 465 

People  V.  N.  T.  Cath.  Protectory, 

19  Abb.  N.  C.  142;  8.  c.   106 

N.Y.604 87,    88 

People  V.  Nyce,  84  Hun.  298 471 

People   y.    O'Donnell,   46   Hun, 

36J 566 

People  ▼.  Olmsted.  74  Hun.  823. .  248 
People   ▼.   Ontario    Sessions,   45 

Hun,  64 208 

People  V.  Owens,  148  N.  Y.  648; 

48N.E.  71 390 

People,  V.  Packenham,  115  N.  Y. 

200;  21  N.  E.  1035   147 

People  V.  Palmer,  109  N.  Y.  418; 

17N.  E.  213 121,  207 

People V.  Petrea,  92 N.Y.  128.. 406.  407 
People  V.  Pettit,  74  N.  Y.  320  . . .  465 
People  ▼.  Powell.  63  N.  Y.  88. . . .  79 
People  V.  Pratt.  22  Hun,  800.  .470 
Peoplev.  Rathbun,21Wend.542.  260 

People  V.  Rontey,  4  8.  235 354 

People  ▼.  Rose,  52  Hun,  89;  4  8. 

788 544 

People   V.    Rynders,    12   Wend. 

425    863.  865 

People  V.  Schooley,  149  N.  Y.  99; 

48N.  E.  586 894,  511 

People  V.  Schuyler,  106  N.  Y.  298; 

12N.E.  7S3 510 

People  ▼.  Scbring,  14  Misc.  81;  86 

S.237 421 

People  V.  Shea.  147  N.  Y.  78;  41 

N.  E.  505 185 

People  V.  Sinell,  12  8.  40 4 

People  V.  Sliney,  187  N.  Y.  570; 

83  N.  E.  150 307 

People  V.  Smith,  104  N.  Y.  501; 

10  N.  E.  878  71 

People  V.  S'.ule,  74  Mich.  250;  41 

N  W  908  6 

People  V.  Stout,  4  Park.  129, '.[\.  542 
People  V.  Strait.  148  N.  Y.  566; 

42  N.  E.  1045 238,  460 

People  V.  Strait,  154  N.  Y.  165;  47 

N.E.  1090    520 

People  V.  Sullivan.  7  N.  Y.  396. ..  344 
People  V.  Taylor,  188  N.  Y.  404; 

84  N.  E.275 234 

People  V.  Tower.  185  N.  Y.  457; 

32N.  E.  145 421 

People  V.  Trezza,  128  N.  Y.  529; 

28  N.E.  583 115,  207 

People  V.  Trumble,  1  N.  Y.  Cr. 

443 208 

People  V.  Upton.  *88  Hun.  107. . . '.    59 
People  ▼.  Van  Houten,  18  Misc. 
608;  35  S.  186 296 


PAGE 

People  V.  Vaughn  &  Holt.  N.  Y. 

L.  J.,  Jan.  23.  1897 407 

People  V.  Warden  nf  City  Prison, 

144  N.  Y.  529;  39  N.  E.  686  . .  30 
People  V.  Webster,  75  Hun,  278. .  89 
People  V.  Webster,  139  N.  Y.  88; 

84N.E.730 270,309 

People  ▼.  Wheeler.  18  Hun,  540. .  196 
People  V.  Wicks,  11  A.  D.  539....  237 
People  V.  Willett.  92  N.  Y.  29. . . .  518 
People  V.  Wilson,  141  N.  Y.  185; 

36N.E.  230 511 

People  V.  Wilson,  151  N.  Y.  498; 

45  N.  E.  8(52 421,  422,  555.  560 

People  V.  Wood.  126  N.  Y.  249; 

27  N.  E.  362 167.  216.  234,  484 

People  V.  Youngs.  151  N.  Y.  210; 

45N.  E.  460 348,  460 

People  ex   rel.  Comrs   of  Public 

Charities  v.  Cullen.  151  N.  Y.  54.  104 
People  ex  rel.  Cook  y.  Board  of 

Police.  39  N.  Y.  506 105 

People  ex  rel.  Guun  v.  Webster, 

76  Hun  278 247,  249 

People  ex  rel.  Johnson  y.  Suprs., 

45N   Y.196 242 

People  ex  rel.  Kingsley  ▼.  Pratt, 

22  Hun,  300 247 

People  ex  rel.  McCarthy  v.  Web- 
ster, unreported 818 

People  ex  rel.  Rips  v.  N.  Y.  C.  P., 

106  N.  Y.  604 105 

Phelps  V.  Racey,  60  N.  Y.  10. . . .  80 
Piedmont  Club  v.  Com.,  87  Va. 

541;  128.  E.  963 6 

Pierson  y.  People.  79  N.  Y.  436. .  548 
Place  V.  Minister.  65  N.  Y.  106. . .  535 
Pontius  V.  People.  82  N.  Y.  349. .  172 
Powell  V.  Penn..  127  U.  S.  678;  8 

Sup.  Ct.  992.  1257 33,    84 

Prentice  v.  Weston,  111  N.  Y.  460; 

18N.  E.  720 80 


Reg,  y.  Beeton.  2  Car.  &  Kir.  959.  122 
Regina  y.  Hickman.  L.  R.,  3  Q.  B. 

369 101 

Reilly  y.  Gray,  77  Hud,  402 109 

Rex  V.  Flintan,  1  Barn.  &  Adol. 

227  .       .  472 

Rex  y.  Spiisbury i  7  Car.  '&'p.  190 .     71 

Rex  y.  Woolff.  1  Chit.  401     201 

Rickart  y.  People,  79  111.  85  ... .  6 
Robbins  y.  Taxing  Dist..  120  U.  8. 

489;  7  Sup.  Ct.  592 417 

Roderick  y.  WhiUon,  4  8.  112. ...  299 
Romaine  y,  Chauncey,  129  N.  Y. 

566;29N.E.826 466 


Digitized  by  VjOOQIC 


Xll 


TABLE  OF  CASES  CITED. 


PAGE 
Rowland  v.  Thompson,  6&  N.  C. 
110 264 

S. 
Safford  v.  People,  1  Park.  474. .. .  373 
Schumaker  v.  Mather,  188  K.  Y. 

690:    30  N.  E.  755  446 

Bcbwier  v.  R.  R  Co.,  90  N.  Y. 

558 533 

Seim  V.  State,  55  Md.  566 6 

Server  v.  State,  2  BlHchf.  35 255 

Shaver  v.  Ehle,  16  Johns.  201.  ...  16u 
Shipply  V.  People,  86  N.  Y.  375. .  447 

Shover  v.  State,  10  Ark.  259 31 

Sickles  V.  Sharp.  13  Johns.  497. . .  354 
Simarv.  Canaday  53  N.  Y.  298. ..  446 
Simmons  v.  Havens,  101 N  Y.  428; 

5  X  E.  73 536 

Sindram  v.  People,  8S  N.  Y.  196.  346 
Smith  V.  People,  47  N.  Y.  330.291,  442 
Specht  V.  Com.,  8  Pa.  St.  312. . . .     31 

State  V.  Brown,  27  Vt.  619 265 

State  V.  Eastou  Social,  Lit.  &  M. 

Club,  rj  Md.  97;  20  Atl.  783 .. .         6 
Stale  V.  Essex  Club,  53  N.  J.  Law, 

199;  20  Atl.  769  6 

State  V.  Horacek,  41  Kan.  87;  21 

P.ic.  204 6 

State  V.  Knight,  84  N.  C.  789. . . .  254  ! 
Slate  V.  Lockyear.  95  N.  C.  633. .       6 
Stale  V.   McMaster,  35  S.  C.  1;  14         I 

S.  E.  290 6  I 

Stale  V.  Mercer,  32  Iowa,  405  ...      6  ' 
Stale  V.  Nash,  7  Iowa,  347,  376. . .  491 
State   V.  Nets.   108  N.  C.  787;  18 

S.  E.  2i5  6 

State  V.  Prizer.  49  Iowa.  531  . .  .  873 
State  V.   St.  Louis  Club,  28  S.  W. 

604 6 

State  V.  Schweitzer,  57  Conn.  532: 

18Atl.  787 472 

State  V.  Smith,  17  R.  I.  371 265 

Stephens  v.  Stat€.  1  Tenn.  157  ...  254 
Stokes    V.    People,    53  N.   Y.  164 

...   .79.  167,  4S4,  520 

Supervisors  v.  Brings.  2  Drnio,  43.  241 
Supra.  V.  Broirdau,  na  U.  S.  268; 

5  Sup.  Ct.  129     . . 291 

Suprs.  V.  Ellis,  59  N.  Y.  620 241 

Suprs.  V.  Van  Clief,  60  N.  Y.  645; 
i  Ilun,  455 241 


PAGE 

Suprs.  V.  Wandel,  59  N.  Y.  645;  6 
Lans.  33 241 

Swart  V.  Rickard,  148  N.  Y.  264; 
42  N.  E.  665 471 

Szuchy  V.  Iron  Co.,  150 N.  Y.  219; 
44N.  E.  974 * 207 

T. 
Tallcott  V.  Harris,  93  N.  Y.  567. .  518 
Taylor  v.  People,  12  Hun,  215. 120,  121 
Tennessee  Club  v.  Dwyer,  11  Lea, 

462 6 

Thomas  V.  Gage,  141  N.  Y.  506;  36 

N.  E.  385 518 

Thomas  v.  People,  34  N.  Y.  851. .  422 
Thompson  v.  Thompson,  1  Swab. 

«fcT.  231 468 

U. 
U.  S.  V.  Bennett,  16  Blatch.,  U.  S, 

362 102 

U.  S.  V.  Clarke,  40  Fred.  Rep.  325.  265 
U.  S.  V.  Horner,  147  U.  S.  449. . .     85 

V. 

Vil.  of  Carthage  v.  Frederick,  122 
N.  Y.  268;  25  N.  E.  480 88 

Vil.  of  Stamford  v.  Fisher,  140 
N.  Y.  187,  35  N.  E.  500 834 

Voglesong  V.  Slate,  9  Ind.  112  .. .     31 

Voightv.  WriiTht.  141  U.  S.  62;  11 
Sup.  Ct.  855 416 

W. 

,  Walker  v.  People,  88  N.  Y.  88. . . .  235 
,  Walling  V.  Michiiran,   116  U.  8. 

446;  6  Sup.  Ct.  454 417 

Warner  v.  Smith,  8  Conn.  14 38 

Watson  V.  People,  87  N.   Y.  561 

442,  449 

Watt  V.  People,  126  111.  9;  18  N.  E. 

340. 491 

Weatherbee  v.  Weatherbee,  38  Vt. 

I      454  148 

i  Wetmore  v.  Wetmore,  149  N.  Y. 

'      620:  44  N.  E.  169 466 

Williams  v.    Williams,  180  N.  Y. 

193:  29  N.  E.  98 468 

Woods  V.  Board  of  Suprs.  136  N. 

Y.  403;32N.  E.  1011 291 

Wynehamer  v.  People,  13  N.  Y. 
378 28 


Code  op  Civil  Procedure  Cited. 

Civil  Pro.,  §  234. .  .287,  288.  289, 


PAGE 

CivilPro.,  §70 366 

§  232 40,     41 


292,  293 


Digitized  by  VjOOQIC 


CODB  or  CIVIL  PROCEDURE  CITED. 


ZIU 


PAGB 

Civil  Pro.,  §236 42 

§237 41 

§542 502 

§788 459 


PAOK 

Civil  Pro.,  §834 509 

§  1042 459 

§1742 370 

§3318 286 


Ck)dePro.,§§22, 


Code  of  Procedure  Cited. 

PAGE.  I 

288  I  Code  Pro.  §1048. 


PAOB 

..  457 


Code  op  Criminal  Procedure  Cited. 


.317. 


.197, 


.198, 


Ch.  l.tit.  6 

§56 

§  56.  8ubd,37 

^ft7  ..    .     358, 

^58 358,359. 

^74 

§^133-698 

§  134 ..238, 

§  142 

§  144 

f  145 

|l48 

«149 

*5l50 

45  151 

Il52 

M'7 

R  180 

^188 

K  189 

|194 

|l96 

4  197 

$198 

k199 

|201 

«211 

|215 

I2I6 

I2I8 

4256 

j258 

5§  262,  263.  264 

''268 

i272 

278 

5  275.'.'.'.'. .  .'.'.'.'.'.'.'.237,  '441V 554,' 

^276 : 

I  278 118,  119,  237,  421,  554, 


.249. 

.285, 


.211. 


PAGE 


PAOB 

187   §  279 118,  119.  121,  122,  237, 

358  422,  554.  555 
249   §284 140,441 

359  |28o 442 

3n(i    ^  813  . . « 406,  407,  408,  412,  413 

317    M42 523 

207    §362 845 

442    ^388 512 

371    ^389 «90 

364   §392 59,229,  328 

248   $i393 544 

197    ^395 173 

248   §410 24,     59 

197  §419 59 

198  §420 59 

198   §425 494 

197    §436 45 

197  ^5443 .     45 

248   t$465 388,  480 

248   §465,  8ubd.  7 113,113,  405 

198  §480.' 47 

198   ^484 202,  298 

198  §485 114,  118,  182 

199  §488 202 

199   §§515-549 207  208 

199    §517. 114,115.  118 

359    tS  519 119,  209 

28«    §519.  8ubd.  3 115 

286,5^527 r8,  270 

2^^6  t§  528 115,  166,  235,  301,  347.  461 

4i  9  ,  t^  542  144,  166,  327,  347,  401, 

:ni  I                                                      484,  546 

406   §547 449,  521,546,  560 

406    !$  548 449,  r.21 

406    §549  202 

441^616 285,  28(i 

5fi0    §671 407 

237i§684  442 

555    §§669-772 207 


Digitized  by  VjOOQIC 


JLlV 


CODE  OF  CRIMINAL   PROCEDURE. 


PAGE 

i  749 104,  208,  209,  478 

j749-773 207 

1750 104,  105 

^§750-769 209 

S751 106,  478 

fe770 209,  478 

§842 187 


§848 187 

§849 188 

§^861-880 478 

^899 205 

§§899-918 31» 

§900 814 

§960 206 


Penal  Code  Cited. 


PAGE 

8 817 

21 65,806,  456 

22 164,  165,  176 

29 440 

80  400 

41  J 193 

97 268 

148 862.  365 

166 242,421,  422 

188 17 

204 104 

221 201.  202 

268 31,86,    37 

267 37 

278 870 

281,8ubd.2 87,    88 

284 869 

286 869,870 

291 104 

2ei,8ubd.6 88 


PAGB 


1293. 
1817. 


264 

§322 196.  248 

§325 80.  84 

§326 84 

§843 277.  278 

§  851 108,  274.  275,  277,  278, 

279.  281 

362 Ill 

386 100.  410 


466. 

)458. 

463. 

506. 

611. 
i646. 


547 
547 
549 
119 
865 
445 

671 818,  319 

672 240.  4*22 

710 125 

725.  subd.  8 817 


1788, 
1801, 
1847. 
1848, 
1857. 
ia57. 
1857. 
1867. 
1870. 
l«7.-». 
1879. 
1880, 
188:]. 
18vS3. 
1884. 
1884, 
1884. 
1884, 
1885, 


chap.  42 . 
34.., 
394. 
111.. 


.315, 


628,  §17 

782 

291.  tit.  8,  §7.... 296, 

385  

502     

36 

358 

661.  §153 128, 


272 

857.  §  8. . . . 
872.  §1.... 
183 


Session  Laws  Cited. 


A.GE  PAGE 

31  1886.  Chap.   21 204 

81  1886,  272,§1  862 

31  1887.     691 29 

369  1888,     566 161.  172 

316  1890.     661 187 

316  1892 319 

.S17  1892.     325 370 

373  1892,     401,  §81 1,   3 

298  1892,     677 459 

298.  1892.  page  1629 241 

a52  1892,     1792 241 

161  1893.  chap.  388 251 

31  1893.     661 258 

130  1893.     661, §153 123 

29  1894.     698 415 

29  1705,     374,  tit  3,  §  3. . .  .335,  836 

194  1895.     898 123,  258,  259 

208  1895,     460 370,  378 

29I1S95,     658 547 


Digitized  by  VjOOQIC 


SESSION  LAWS  CITSD. 


XT 


1895,  Chap.  670 108,  110 

1805.     570^78 275 

1895,     570,  §17 275,  278 

1895.     670,  §17 275,  278 

1895.     571... 277 

1895.     672 277 

1895.  573 278 

1896.  601,  §  20 464 

1895,     823 27,86.  88 


PAOR 

1895.  chap.  880 209 

1895.  984 244,  245^ 

1895,  946,§4 41 

1896,  112 244,  245,  655 

1896.  112,  ^30 813 

1896.  112,  §31 478.  557 

1896,  112,  8  33 558,  660 

1896,  112,  §  40 812,  313.  814 

1896,  931 415,  416,  417,  419- 


gl982. 


New  York  Consolidation  Act  Cited. 


411 


New  York  Constitution  Cited 


PAGB 

Art.l.§§1.6 258 

1.    §6 27 

1.    §9 278,  281 

1.    §16 289 

8,    §1 293,  294 


PAGE 

6 41,    42 

9 464 

31T 

art.6,§  9 288 


United  States  Constitution  Cited. 

PAGE  I 
Art.  1.  §  10 258,  269  |  Art.  1,  §  10,  aubd.  1. . 


PAGE. 

.128,  128 


Revised  Laws  Cited. 

PAGE  I 

R.  L.  1818,  ch.  S».  §  18,  p.  410. ..  203  |  2  R.  L.  194  . . 


PAGE 
..      31 


Revised  Statutes  Cited. 


IR.  8.  665.  §§22, 26  29 85 

1  675.  §70 31 


PAGE 

2R.  S.,700,  §18 208 

2  701,§19 125 


Fourth  Edition. 


3R.  8..  849,  §! 


370 


Ninth  Editition. 


PAGE 

R.  8.  p.  1941,  lit.  4,  c,  2  pt.  2,  art. 

1  §42 363 

2R.  k  1384,§29 548 


PAGE 

2  R.  S.  1433,  §  29 648 

2R.  S.  1442,  §  30 648 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


THB 

NEW  YORK  CRIMINAL  REPORTS. 


April  7,  189e^ 
PEOPLE  7.  ADELPHI  CLUB  OF  THE  CITY  OF  ALBANY. 

1.  Excise  ulw — Social  clubs — Construction. 

The  construction  placed  upon  a  statute,  penal  in  character,  by  public 
officers  charged  with  a  duty  of  executing  its  provisions,  for  mai>y  years 
may  properly  be  considered  in  determining  the  legislative  intention. 

2.  Same. 

The  furnishing  of  liquors  by  a  social  club  to  its  members  at  a  fixed 
price  is  not  a  sale  within  the  meaning  of  chapter  401  of  1892,  and  no  li- 
cense is  required  for  the  purpose. 

3.  Same. 

Such  a  transaction,  conducted  by  a  bona  fide  club,  organized  under  the 
statute  for  legitimate  purposes,  is  but  the  distribution  among  the  members 
of  the  property  belonging  te  them  in  common. 

4.  Same. 

The  fact  that  the  payment  is  made  does  not  change  the  character  of  the 
act. 

Matthew  Ilale,  for  appellant 

Eugene  Burlingame,  D  st  Atty.,  for  the  People 

HAKxHT,  J. — The  offense  of  which  the  defendant  stands 
convicted  is  that  of  selling  strong  and  spirituous  liquors  to  be 
drunk  upon  the  premises,  without  a  license,  in  violation  of  sec- 
tion 31  of  chapter  401  of  the  Laws  of  1892.     On  the  28th  day  of 
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January,  1895,  one  lieopold  M.  Stark  made  a  written  order,  upoo 
a  piece  of  paper,  for  five  glasses  of  liquor,  and  delivered  the  same 
to  the  steward  of  the  defendant,  who  filled  the  oi-der  from  the 
stock  of  liquoi-s  belonging  to  the  club;  and  the  same  was  served 
to  Stark  and  his  associates  who  drank  it  upon  the  premises.  They 
were  all  members  of  the  club.  The  following  evening.  Stark  paid 
the  steward  therefor  fifty  cents,  wliich  wer»t  into  the  treasury  of 
the  club.  The  defendant  was  regularly  incorporated  on  the  10th 
day  of  February,  1881,  as  a  social  club,  to  establish  and  maintain 
a  library,  reading  and  a.ssembly  rooms,  and  to  promote  social  in- 
tercourae  among  its  membei-s.  It  is  managed  by  a  board  of 
trustees,  with  a  membership  limited  to  one  hundred  and  fifty 
persons  of  full  age,  and  residents  of  the  city  of  Albany.  A  per- 
son can  be  admitted  as  a  member  only  when  proposed  by  some 
member  to  whom  he  is  personally  known,  and  upon  the  recom- 
mendation of  tlie  board  of  trustees,  and  by  an  election  by  the 
memljers  at  a  regular  meeting  of  the  club,  by  a  two-thirds  vote^ 
The  initiation  fee  is  fifty  dollars,  an<l  the  annual  dues  thirty 
dollars.  The  defendant  maintains  a  clubhouse  at  the  corner  of 
Division  and  South  Pearl  streets  in  the  city  of  Albany,  in  which 
there  are  parlora,  a  ball  room,  dining  room,  kitchen,  library,  card 
rooms,  billiard,  pool  and  store  rooms,  with  apartments  for  the 
janitor.  Meals,  cigare  and  liquors  are  served  to  membera  of  the 
club  upon  their  written  ordera,  at  a  price  fixed  therefor  by  the 
house  committee  of  the  board  of  trustees,  which  is  charged  to  the 
member,  who  pays  therefor  monthly.  The  money  so  paid  in  by 
the  membera,  together  with  the  annual  dues,  is  used  in  defraying 
the  general  expenses  of  the  club,  its  library,  readi?ig  rooms 
servants,  lights,  and  fuel,  and  in  keeping  up  its  stock  of  provi- 
sions, cigars,  and  liquora.  Its  business  is  conducted  solely  for 
the  entertainment  and  recreation  of  its  members,  and  not  for  the 
purpose  of  deriving  a  profit  beyond  the  defraying  of  its  expenses. 
Resi<lents  ot  the  city  pf  Albany  may  be  introduced  to  the  club  by 
any  member  thereof  once  a  year.  Noni-esidents  may  in  like  man- 
ner be  introduced,  not  to  exceed  ten  times  a  year.  A  member 
intr<Klucing  a  visitor  is  required  to  register  his  name  in  a  book 
kept  for  that  purpose,  and  to  be  responsible  for  his  conduct  while 
in  the  clubhouse.     From  ten  to  twelve  entertainments— social^ 
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literary  and  dramatic — are  given  annually,  to  which  the  female 
friends  of  members  are  invited.  The  statute  under  which  the  de- 
fendant was  indicted  provides  as  follows:  "Any  person  who, 
without  having  a  license  granted  to  him  in  pui-suance  of  a  law  of 
this  state  permitting  him  to  sell  either  strong  or  spirituous  liquors, 
wines,  ale  or  beer,  shall  sell  strong  or  spirituous  liqaors,  wines, 
ale  or  beer  in  quantities  of  less  than  five  gallons  ut  a  time,  or 
shall  sell  any  strong  or  spirituous  liquor,  wine,  ale  or  beer  in 
quantities  of  five  gallons  or  more  at  a  time  to  be  drunk  or  used 
on  the  premises  where  the  same  shall  be  sold,  or  in  any  garden 
or  enclosure  communicating  with  such  premises,  or  in  any  public 
street  or  place  contiguous  thereto,  shall  be  guilty  of  a  misde- 
meanor." Upon  the  trial  the  defendant  asked  the  court  to  direct 
the  jury  to  find  a  verdict  of  acquittal  on  the  grounds — First,  that 
the  facts  proven  do  not  constitute  a  crime;  second,  that  the  facts 
proven  do  not  show  that  the  defendant  has  violated  section  31  of 
chapter  401  of  the  Laws  of  1892,  or  any  of  the  provisions  of  said 
chapter  401  of  the  Laws  of  1892..  The  court  refused  to  so  direct, 
and  an  exception  was  taken  by  the  defendant  The  court  was 
then  asked  by  the  defendant  to  charge  that  "the  disposing  of 
wines  and  liquors  by  the  defendant  is  not  a  sale  of  the  same, 
within  the  meaning  and  intent  of  the  provisions  of  chapter  401  of 
the  laws  of  1892,  or  of  the  laws  amendatory  or  supplementary 
thereto,  and  that  the  furnishing  of  wines  and  liquors  by  the  de- 
fendant to  its  members,  as  shown  by  the  evidence,  is  not  a  viola- 
tion of  section  81  of  chapter  401  of  the  Laws  of  1892,  nor  a 
violation  of  any  of  the  provisions  of  said  act"  This  was  refused, 
and  an  exception  was  taken. 

Much  has  already  been  written  with  reference  to  the  liability  of 
social  clubs  under  excise  laws.  An  impression  has  prevailed  that 
they  were  not  brought  within  the  provisions  of  the  statute,  and 
consequently  thousands  of  clubs  have  been  organized  all  over  the 
country,  by  hotel  and  saloon  keepers  who  had  been  refused  a 
license,  for  the  purpose  of  evading  the  laws  with  reference  there- 
to. The  devices  adopted  by  these  so-called  clubs  were  numerous, 
and,  in  many  instances,  ingenious.  It,  however,  has  not  been 
difi&cult  to  ascertain  the  true  purpose  and  intent  of  their  organiza- 
tion.    And  the  courts  thus  far  have  not  failed  to  unmask  such 
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schemes,  and  hold  the  organizers  thereof  responsible  for  a  viola- 
tion of  the  law.  But  this  defendant  is  conceded  to  be  a  legitimate 
club,  regularly  organized,  of  many  yeara*  standing,  and  conducted 
for  the  purposes  mentioned  in  its  articles  of  incorporation. 

The  first  question  is,  has  the  liability  of  such  a  club  ever  been 
determined  by  this  court?  Upon  this  question  the  counsel  for 
the  respective  parties  differ  with  reference  to  what  was  decided, 
in  the  case  of  People  v.  Andrews,  115  N.  Y.  427 ;  22  N.  K  35S. 
In  that  case  the  general  term  held  that  social  clubs,  organized  for 
legitimate  purposes,  were  authorized  by  the  statute;  that  the 
property  of  the  club  was,  in  effect,  the  joint  property  of  the  mem- 
bers ;  and  that  the  furnishing  of  liquors  of  the  club  to  its  mem- 
bera  by  the  steward  was  not  a  violation  of  the  statute.  There 
was  evidence,  however,  in  that  tending  to  show  that  the  club  was 
a  frandulent  concern,  organized  for  the  purpose  of  evading  the 
law  by  a  saloon  keeper  who  had  been  refused  a  license;  that  any 
person  could  join  the  club  upon  the  payment  of  fifty  cents,  which 
was  returned  to  him  upon  his  withdrawal ;  and  that  the  only 
object  and  purpose  of  the  organization  was  the  sale  of  strong 
and  spirituous  liquors.  The  general  term  reached  the  conclu- 
sion that  the  trial  court  should  have  submitted  to  the  jury  the 
question  as  to  whether  the  organization  was  a  scheme  or  a  device 
to  evade  the  excise  law.  50  Hun,  592,  595;  3  N.  Y.  Supp.  508. 
Upon  this  question  the  court  of  appeals  differed  v/ith  the  general 
term,  holding  that  the  question  of  sale,  under  the  statute,  de- 
pended upon  the  character  of  the  act.  The  opinion  calls  attention 
to  the  evidence  in  much  detail,  tending  to  show  the  fraudulent 
character  of  the  organization  ;  that  the  sales  were  made  for  cash- 
and  the  business  conducted  in  every  respect  as  in  an  ordinarv 
saloon, — and  then  concludes:  "Whatever  may  be  the  merits  of 
the  scheme  prescribed  by  the  organization,  it  has  no  etiect  heie. 
It  did  not  control  or  govern  the  parties."  We  are  aware  that 
it  has  been  generally  understood  that  this  court  in  that  case 
intended  to  hold  clubs  liable  under  the  statute,  and  that  the 
general  terms,  in  several  instances,  have  subsequently  so  held, 
resting  their  decisions  upon  that  case.  People  v.  Sinell  (Sup.), 
12  N.  Y.  Supp.,  40;  People  v.  Bradley  (Sup.),  11  N.  Y. 
Supp.,  594;    People   v.    Luhrs,    7   Misc.  Rep.  503;    28  N.  Y. 
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Supp.  498.  But  such  was  not  the  intention  of  this  court, 
and  to  that  extent  its  determination  has  been  misunderstood. 
The  question  here  presented  must  therefore  be  regarded  as 
undecided  and  still  open  for  consideration.  In  11  Am.  &  Erig. 
Enc  Law,  727,  it  is  said  that:  **The  distribution  of  liquors 
by  a  bona  fide  club  among  its  members  is  not  a  sale,  within  the 
inhibition  of  a  liquor  law,  even  though  the  person  receiving  the 
liquor  gives  money  in  return  for  it,  and  the  law  prohibiting  the 
sale  of  liquors  on  Sundays  does  not  apply  to  such  a  club.  It  is 
otherwise,  however,  where  the  club  is  simply  a  device  resorted  to 
as  a  means  of  evading  the  statute."  Black  on  Intoxicating 
Liquors,  at  section  142,  after  referring  to  the  authorities  in  the 
diflFerent  states  upon  the  snbject,  concludes  as  follows:  "Upon 
the  whole,  therefore,  notwithstanding  some  conflicting  rulings, 
the  rational  conclusion  is  that  the  intent  must  govern.  On  the 
one  hand,  if  the  object  of  the  organization  is  merely  to  provide 
the  members  with  a  convenient  method  of  obtaining  a  drink 
whenever  they  desire  it,  or  if  the  form  of  membership  is  no  more 
than  a  pretense,  so  that  any  person,  without  discrimination,  can 
procure  liquor  by  signing  his  name  in  a  book,  or  buying  a  ticket 
or  a  chip,  thus  enabling  the  proprietor  to  conduct  an  illicit  traffic, 
then  it  falls  within  the  terms  of  the  law.  But  on  the  other  hand, 
if  the  club  is  organized  and  conducted  in  gjxxl  faith,  with  a  lim- 
ited and  selected  membership,  really  owning  its  property  in  com- 
mon, and  formed  for  social,  literary,  artistic,  or  other  purpose,  to 
which  the  furnishing  of  liquors  to  its  members  would  be  merely 
incidental,  in  the  same  way  and  to  the  same  extent  that  the  sup- 
plying of  dinners  or  daily  papers  might  be,  then  it  cannot  be 
considered  as  within  either  the  purpose  or  letter  of  the  law."  In 
Graff  Y.  Evans,  8  Q.  B.  Div.  373,  the  appellant  was  a  manager  of 
a  club  under  the  supervision  of  trustees,  in  whom  all  the  property 
of  the  club  was  vested.  The  club  was  not  licensed  for  the  sale 
of  intoxicating  liquors,  but  these  were  supplied  at  fixed  prices  to 
members  for  consumption,  the  money  produced  thereby  going  to 
the  general  fund  o,f  the  club.  The  manager,  in  the  course  of  his 
employment,  supplied  liquors  to  a  member.  It  was  held  that  it 
was  not  a  sale,  within  the  meaning  of  the  licen&incr  act  Field, 
J.,  in  delivering  the  opinion  of  the  court,  says:    "The  question 
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here  is,  did  Graflf,  the  manager  who  supplied  the  liquor  to  Foster, 
effect  a  sale  by  retail  ?  I  think  not  I  think  Foster  was  an 
owner  of  the  property,  together  with  all  the  other  members  of  the 
club.  Any  member  was  entitled  to  obtain  the  goods  on  payment 
of  the  price.  A  sale  involves  the  element  of  a  bargain.  There 
was  no  bargain  here,  nor  any  contract  with  Graf!  with  respect  to 
the  gooda  Foster  was  acting  u[^n  his  rights  as  a  meml>er  of  the 
club,  not  by  reason  of  any  new  contract,  but  under  his  old  con- 
tract of  association,  by  which  he  subscribed  a  sum  to  the  funds 
of  the  club,  and  became  entitled,  to  have  ale  and  whiskey  supplied 
to  him,  as  a  member,  at  a  certain  price."  In  State  v.  St,  Louis 
Club  (Mo.  Sup.),  28  S.  W.  604,  it  was  held  that  the  distribution 
of  wines  or  other  liquors  among  the  members  of  a  social  club 
which  is  a  bona  fide  organization,  with  limited  membership,  ad- 
mission to  which  is  only  on  a  vote  of  the  governing  board,  and 
with  common  ownership  of  property,  is  irot  a  sale  of  liquor  within 
the  meaning  of  the  Missouri  dram-shop  act  This  is  a  recent 
case,  and  the  opinion  contains  a  review  of  all  of  the  decisions  upon 
the  subject  The  courts  in  our  sister  states  are  in  conflict  upon 
the  question  discussed  in  the  above  cases.  Many  of  the  decisions 
are  based  upon  local  statutes  differing  materially  from  our  own, 
and  other  cases  are  disposed  of  on  the  ground  of  the  fraudulent 
character  of  the  organization.  Attention  is  called  to  Com.  v. 
Ewig,  145  Mass.  119;  13  N.  E.  365;  Seim  v.  State,  55  Md.  566; 
Tennessee  Club  v.  Dwyer,  11  Lea,  462 ;  Piedmont  Club  v.  Co:n., 
87  Va.  541 ;  12  S.  E.  963 ;  State  v.  McMaster,  35  S.  C.  1 ;  14  S. 
E.  290;  Barden  v.  Montana  Club,  10  Mont  330;  25  Pac.  1042; 
Koenig  V.  State,  (Tex.  Cr.  App.),  26  S.  W.  835;  People  v.  Soule, 
74  Mich.  250;  41  N.  W.  908;  State  v.  Horacek,  41  Kan.  87;  21 
Pac.  204;  State  v.  E.-^sex  Club,  53  K  J.  Law,  199 ;  20  Atl.  769 ; 
State  v.  Lockyear.  95  N.  C.  633;  State  v.  Neis,  108  N.  C.  787; 
13  S.  E.  225 ;  State  v.  Mercer,  32  Iowa,  405 ;  Rickart  v.  People, 
79  III.  85;  State  v.  Easton  Social,  Literary  &  Musical  Club,  73 
Md.  97;  20  Atl.  783;  Kentucky  Club  v.  City  of  Louisville,  92 
Kv.  309 ;  17  S.  W.  743 ;  Newell  v.  Hemingway,  16  Cox,  Cr. 
Cas.  604 ;  Com.  v.  Pomphret,  137  Mass.  564-567. 

For  a  full  and  elaborate  consideration  of  the  cases,  we  refer  to 
Black  on  Intoxicating  Liquors  (section   142)  and  to  State  v.  St. 
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Louis  Club,  supra.  A  further  discussion  of  them  here  we  do 
not  deem  necessaiy  or  profitable,  for  the  question  presented  must 
be  determined  on  a  construction  of  our  own  statute.  It  fii-st 
provides  for  the  creation  of  boards  of  excise  in  towns  and  cities, 
prescribes  their  powers  and  duties,  and  then,  in  section  19,  pro- 
vides that  "  a  board  of  excise  may,  when  authorized  by  law,  and 
not  otherwise,  grant,"  etc.,  a  license.  It  then  specifies  the  c;»ses 
in  which  a  license  may  be  granted  :  First,  to  the  keeper  of  an 
inn,  tavern  or  hotel ;  second,  to  the  keej>er  of  a  saloon ;  third, 
to  the  keeper  of  a  saloon  for  the  sule  of  ale  and  beer  only;  fourth, 
t )  the  keeper  of  a  store  ;  and,  fifth,  to  the  keeper  of  a  drug  stora 
The  statute  contains  no  provisions  authorizing  the  issuing  of  a 
license  to  a  club  or  an  organization  of  the  character  of  defendant. 
And  it  was  conceded  on  the  part  of  the  learned  district  attorney, 
upon  the  argument,  that  the  defendant  was  not  an  inn,  tavern, 
or  hotel,  a  saloon,  store,  or  drug  store,  within  the  meaning  of  the 
act  which  permitted  boards  of  excise  to  issue  a  licer^se  to  it  We 
are  thus  brought  to  a  consideration  of  the  provisions  of  section 
31,  under  which  the  defendant  was  indicted.  It  is  prohibitory 
as  to  form  and  character,  of  the  sale  of  strong  and  spirituous 
luHiors,  wines,  ale  or  beer  by  a  person  without  having  a  licensa 
It  provides  that  a  pereon  offending  shall  be  guilty  of  a  misde- 
meanor. This  section,  doubtless,  must  be  considered  in  connec- 
tion with  section  19,  which,  as  we  have  seen,  regulates  the  sales 
of  strong  and  spirituous  liquors  by  requiring  persons  who  engage 
in  that  business  to  first  procure  a  license,  and  specifies  the  kinds 
of  license  which  the  board  of  excise  may  issue.  The  fact  that 
clubs  of  the  nature  of  the  defendant  are  not  included  within  its 
provisions  has  an  important  bearing  upon  the  meaning  to  be 
placed  upon  the  provisions  of  section  31.  In  this  connection  the 
<3onstruction  placed  upon  a  stiitute  penal  in  character,  by  public 
oflScers  charged  with  the  duty  of  exet'uting  its  provisions  for  many 
years,  may  properly  be  considered  in  determining  tlie  legislative 
intention.  Potter,  Dwar.  St.  183,  184;  People  v.  Dayton,  55 
K  Y.  367-878;  Brown  v.  U.  S.,  113  U.  S.  568;  5  Sup.  Cu  648. 
Upon  this  subject  the  evidence  shows  that  clubs  in  this  state  have 
existe*!  for  a  long  period,  that  they  have  not  been  required  to 
take  DUt  a  license,  and  yet  it  is  a  well-known  fact  that  they  have 
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kept  on  hand  stocks  of  liquors,  which  they  have  distributed  to 
their  members.  Was  it  then  intended  that  tlie  distribution  of 
liquors  by  a  club  among  its  members  should  be  a  sale,  within  the 
contemplation  of  the  statute?  If  so,  commissioners  of  excise, 
police  officers,  and  district  attorneys  have  for  many  yeara  neg- 
lected their  official  duties.  As  we  have  seen,  the  defendant  is  a 
social  ciub  organized  under  the  statute  for  a  legitimate  purpose, 
to  which  the  furnishing  of  liquors  to  its  members  is  merely  inci. 
dental  and  is  not  unlike  tlie  supplying  of  dinners,  or  articles 
wliicli  tiie  member  may  desire  for  his  own  comfort  or  entertain- 
ment. The  defendant  has  a  limited  and  selected  membership. 
And,  wiiile  the  property  and  supplies  are  technically  owned  by 
tlie  club,  each  member  is,  in  equity,  an  equal  owner  in  com- 
mon. It  was  not  organized  for  the  purpose  of  engaging  in  a 
business  for  profit,  or  for  the  traffic  in  liquors.  It  engages  in  no 
business  other  than  that  which  pertains  to  the  maintenance  of  iis 
library,  reading  rooms,  and  the  social  intercourae  and  comfort  of 
its  members.  Liquors,  as  well  as  other  supplies,  are-distributed 
to  its  members,  upon  the  written  order  of  the  member,  at  a  price 
fixed  by  the  officers  of  the  club,  designed  to  cover  the  purchase 
price  and  disbursements  in  serving.  These  orders  pass  to  the 
steward  or  treasurer  of  the  club,  and  are  charged  against  the  mem- 
ber, who  settles  therefor  monthly.  We  think  that  the  transaction 
with  Stark  did  not  amount  to  a  sale,  within  the  meaning  of  the 
statute.  It  was  but  a  distribution  among  the  members  of  the 
club  of  the  property  that  belonged  to  them.  The  fact  that  a  pay- 
ment was  made  doe3  not  change  the  character  of  the  act,  for  it 
was  but  the  means  adopted  by  which  each  member  could  receive 
his  own,  and  not  that  belonging  to  his  fellow  member.  The  pay- 
ment went  into  the  treasury  to  ultimately  restore  that  which  he 
had  taken.  We  think  the  court  erred  in  refusing  to  charge,  as 
requested,  that  the  act  charged  against  the  defendant  was  not  a 
violation  of  the  statute,  and  that  the  judgments  of  the  general 
term  and  court  of  sessions  should  be  reversed,  and  the  defendant 
discharged.     All  concur.    Judgment  reversed. 
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April  7,  1896. 
PEOPLE  V.  FRANK  GALLO. 

CrIHINAL  law — ^MlBCONDUCT. 

Where,  during  the  trial  of  an  indictment  for  murder,  the  Jury,  under 
the  direction  of  the  court  and  in  the  absence  of  the  defendant  and  his 
counsel,  visited  the  saloon  where  the  homicide  occurred  and  which  was 
kept  by  a  witness  for  the  people,  and  while  there  the  witness  conversed 
with  them,  offered  them  cigars  which  some  of  them  accepted,  and  made 
statements  upon  disputed  questions  in  the  evidence,  and  the  jury  became 
separated  during  the  time,  it  constitutes  such  misconduct  on  the  part  of 
the  jury  as  to  prejudice  the  defendant  and  affect  his  substantial  rights. 

Appeal  from  a  judgment  convicting  defendant  of  murder  in  the 
first  degree,  and  from  an  order  denying  a  motion  for  a  new  trial. 

John  D.  Lynn,  for  appellant 

Fred  C.  Hanford,  for  the  People^ 

MARTIN,  J. — The  defendant  was  indicted  for  the  crime  of 
murder  in  the  first  degree.  The  indictment  contains  two  counts. 
In  the  first  it  is  alleged  that  the  defendant,  on  the  25th  day  of 
August,  1894,  shot  and  killed  James  Bovenze,  in  purauance  of  a 
deliberate  and  premeditated  design  to  effect  his  death.  In  the 
second,  the  killing  of  the  decedent  by  the  defendant  is  alleged  to 
have  been  committed  by  an  act  eminently  dangerous  to  others, 
and  evincing  a  depraved  mind,  regardless  of  human  life,  although 
without  a  premeditated  design  to  effect  the  death  of  any  indi- 
vidual. The  defendant  was  brought  to  trial  upon  this  indictment 
at  the  Monroe  county  oyer  and  terminer  on  the  14th  of  January, 
1895.  The  trial  was  concluded  on  the  17th  of  the  month,  and 
resulted  in  the  defendant's  conviction  of  the  crime  of  murder  in 
the  first  degree.  The  homicide  occurred  at  about  11  o'clock  in 
the  evening  of  Sunday,  the  26th  day  of  August,  1894,  in  a 
salooD  kept  by  Fred  Lorenze,  in  the  city  of  Rochester.  The  de- 
YoL.  xn-1 
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fendant  and  the  decedent  were  both  Italians.  The  former  had 
lived  in  this  country  about  thirteen  years,  and  the  latter  about 
seven.  They  had  known  each  other  three  years  prior  to  the 
homicide,  and  had  been  warm  friends.  At  the  time  of  the 
tragedy  there  were  in  the  saloon  the  defendant,  the  decedent, 
Joseph  Bovenze,  Frank  Renardo,  Fred  Lorenze,  Mra  Lorenze 
and  Angelo  Gillette,  and  there  were  in  the  room  back  of  it  three 
or  four  other  people.  During  the  day  the  defendant,  the  decedent, 
Joseph  Bovenze,  Renardo,  and  several  othera  had  been  drinking 
beer  at  their  house  on  Litchfield  street.  The  decedent  liad  pur- 
chased an  eighth  of  a  barrel  of  beer,  which  had  been  drank  by 
them.  In  addition  to  this,  there  had  been  considerable  drinking 
by  them  at  Lorenze's  saloon  during  the  latter  part  of  tlie  day  and 
evening.  The  defendant  carried  a  revolver,  and  had  for  several 
montha  The  people  introduced  evidence  whicli  tended  to  show 
that  at  times  during  the  day  and  evening  of  this  occurrence  the 
defendant  "looked  mad;"  that  he  would  not  go  to  dinner,  and,  at 
some  time  during  the  evening,  said  to  the  decedent,  "Talk  about 
me,  but  don't  talk  about  my  sister;"  that  lie  tore  up  his  hat  with 
his  teeth,  and  threw  it  on  the  floor;  that  there  had  been  some  mis- 
uiiderstanding'between  the  defendant  and  the  decedent  in  regard 
to  the  expenses  of  his  sister  in  coming  to  this  country  with  a  view 
of  her  marriage  to  the  decedent,  and  that  during  the  afternoon  he 
was  asked  if  the  decedent  was  going  to  marry  his  sister;  that  he 
first  replied,  **Yes,"  and  then  said  "No;  he  is  not  a  man;  I  think 
he  is  not  talking  right  when  he  is  talking  to  anybody ;"  that  once 
when  he  was  asked  to  eat  or  drink  he  refused,  saying  that  he  had 
business  to  attend  to  that  day,  and  that  when  the  decedent  came 
to  the  saloon  the  defendant  stood  by  the  bar  with  his  hat  drawn 
over  his  eyes,  looking  towards  him,  but  did  not  speak  to  him. 

What  transpired  at  the  time  of  the  homicide,  as  testified  to  by 
the  witnesses  for  the  people,  was  in  substance  that:  After  sev- 
eral drinks  of  cider  had  been  taken  by  the  parties  then  in  the 
saloon,  the  proprietor  said :  "You  people  better  go  home.  It  is 
getting  late.  I  want  to  close  up."  That  Joseph  Bovenze  then 
said  to  the  decedent,  "Come  on,  let's  home,  because  it  is  late.' 
That  all  started  to  go,  Joseph  Bovenze  being  ahead,  the  decedent 
behind  him,  and  Frank  Renardo  behind,  but  on  one  side  of  the 
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decedent,  when  Joseph  Bovenze  said  to  the  defendant,  "Bon*t 
you  want  to  go  home?"  That  he  replied,  "I  don't  want  to  go. 
If  I  want  to  go  to  bed,  Aere  is  a  bed  here  for  me.**  That  just  as 
Joseph  Bovenze  started  to  open  the  door,  he  turned  around,  and 
said  to  the  defendant,  "You  need  not  put  your  hand  to  your  hind 
pocket,  because  we  ain't  afraid  of  you."  That  then  a  shot  was 
fe^d,  after  which  the  parties  leaving  all  turned  around,  and  two 
other  shots  followed.  That  the  shooting  was  done  by  the  defen- 
dant, who  immediately  ran  into  the  back  room,  with  Joseph 
Bovenze  following  him.  That  the  decedent  fell,  and  was  found 
to  have  been  shot  That  tlie  wound  inflicted  was  fatal,  and  from 
its  effects  he  died  the  following  afternoon.  That  immediatety 
after  these  shots  were  fired,  policemen  entered  the  saloon,  and 
took  all  the  parties  there  present  to  the  police  office.  That  the 
defendant  ran  upstairs,  obtained  another  hat,  jumped  from  a  win- 
dow, and  was  subsequently  arrested  while  going  towards  his 
homa  That  his  revolver  was  found  in  his  pocket,  but  contained 
no  cartridges.  That  he  was  then  taken  into  the  presence  of  the 
decedent,  who  was  asked  it  the  defendant  was  the  man  who  shot 
him,  to  which  he  replied  he  waa  That  the  defendant  then  said, 
'^Me  shoot  you,"  the  people  claiming  it  was  said  in  a  manner  in- 
cating  an  assertion,  while  the  defendant  claimed  that  it  was  an 
ejaculation  of  surprise;  and  that  he  was  then  taken  into  the  pres- 
ence of  Joseph  Bovenze,  who  said,   "That  is  the  man,"  and  the 

defendant  replied,  "You   lie,  you  son  of  a ."      Upon  their 

oross-examination  all  the  people's  witnesses  testified  that  the  de- 
fendant and  the  decedent  were  warm  friends,  had  always  been 
good  friends  up  to  the  time  the  decedent  was  shot,  and  that  there 
was  no  quarrel  between  them  at  or  preceding  that  time.  Indeed, 
their  evidence  tends  to  show  that  the  relations  between  the  deced- 
ent anfl  the  defendant  had  been  unusually  pleasant,  and  that  no 
<juarrel  or  disagreement  had  ever  existed  between  them. 

The  defendant  was  called  as  a  witness  in  his  own  behalf.  After 
testifying  that  the  business  he  referred  to  that  day  was  hunting 
for  a  honse,  and  as  to  the  amount  of  drinking  that  had  been  done 
by  himself  and  the  other  parties  who  were  present,  he  testified 
that,  after  paying  for  the  drinks  he  had  purchased,  he  started  from 
the  counter  to  go  towards  the  door,  when  the  decedent  and  his 
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brother  Joseph  took  hold  of  him,  to  prevent  his  leaving,  and  de- 
sired him  to  drin*k  more ;  that  he  said  he  wanted  nothing  more,  it 
was  getting  time  for  him  to  go  home,  as  he  had  to  go  to  work  the 
next  day;  that  they  pulled  him  back,  and  more  drinks  were  pur- 
chased, but  he  took  a  cigar ;  that  after  that  the  decedent  said  to 
him,  "Let  us  go,"  and  he  told  them  to  go,  that  he. would  come  by 
and  by ;  that  the  decedent  again  asked  him  to  go,  and  he  told  him 
that  they  could  go,  he  would  stay  there,  and  Lorenze  then  said  r 
"You  fellows  can  go,  and  if  Frank  wants  to  stay,  there  is  a  place 
for  him  here;"  that  Joseph  then  turned  to  his  brother,  and  said: 
"Let  that  darn  stinker  go,  the  dam  son  of  a  bitch,  before  I  cut 
his  head  oflf ;"  that  the  defendant  asked,  "What  for?"  to  which 
Joseph  replied,  "You  ain't  good  enough  to  be  with  us;"  that  after 
Joseph  had  called  him  those  names,  he  asked  him  why  he  said  he 
was  not  good  enough  to  be  with  them,  when  Joseph  immediately 
drew  a  razor,  and  struck  him  on  the  side  of  the  head,  and  kept 
striking  him  continually;  that  he  tried  to  get  the  razor  with  his 
left  hand,  and  was  struck  on  the  finger;  that  he  was  struck  three 
times  upon  the  side  of  the  head,  over  the  eye,  and  upon  the  finger; 
that  he  thereupon  took  his  revolver,  and  shot  in  the  air  to  scare 
him ;  that  the  others  present  then  took  hold  of  him,  took  the  re- 
volver out  of  his  hand,  and  while  doing  so  the  other  two  shots  went 
oflf ;  that  Mrs.  Lorenze  got  hold  of  Joseph  and  said  to  him,  "What 
are  you  going  to  do  with  that  razor?"  to  which  he  replied,  "I  am 
going  to  cut  Frank  Gallons  head  oflf ;"  that  tliree  or  four  others 
took  hold  of  him  (the  defendant),  and  as  soon  as  he  could  he  es- 
caped and  tried  to  run  away  ;  that  he  tried  to  get  out  the  back 
door,  but  could  not;  that  he  then  went  upstairs  and  on  his  way 
found  his  revolver  lying  on  what  he  called  a  window,  but  which 
was  claimed  to  be  a  roll  of  wall  paper  suspended  from  hooks  or 
nails  in  the  wall ;  that  while  upstairs  he  found  a  hat  belonging  to 
some  one  else,  put  it  on,  jumped  out  of  the  window,  and  went 
towards  home,  but  was  met  by  an  officer  and  arrested  before  he 
reached  there.  He  also  testified  that  he  did  not  intend  to  shoot 
anybody,  and  did  not  know  when  he  left  the  house  that  the  deced- 
ent had  been  shot  The  jailer  who  had  him  in  charge  testified 
that  he  had  cuts  on  his  face — one  on  the  riglit  side  of  his  head, 
another  near  his  left  eye,  another  above  his  eye,  and  that  his  coat 
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was  cut  Angelo  Gillette  was  also  called  as  a  witness  for  the  de* 
fendant,  and  testified  that  he  was  present  when  the  shooting  took 
place,  and  his  evidence  as  to  the  transaction  corroborated  that  of 
the  defendant  He  testified  that  after  the  last  drinks  had  been 
paid  for  by  the  defendant  *'he  stood  up  against  the  counter,  and 
Jaraes  Bovenze  asked  him  over  again  to  go.  Frank  Gallo  said : 
*You  people  can  ga  I  don't  want  to  come.*  *  *  *  Fred 
Lorenze  said  :  *You  fellows  can  go.  If  Frank  wants  to  stay  here, 
there  is  a  bed  for  him.'  *  *  *  Frank  then  started  to  go 
towards  James  Bovenze,  and  when  Frank  reached  where  James 
Bovenze  was,  it  seems  to  me  that  James  Bovenze  lightly  touched 
him  with  the  hand.  He  said,  *  Why  is  it  you  act  so  stubborn, 
and  you  don't  want  to  come?'  He  meant  that  he  held" back,  and 
didn't  want  to  go.  *  *  *  Joseph  Bovenze  then  said:  'Let 
that  damned  stinker  go.  Don't  give  him  so  much  to  say.  I  will 
just  about  cut  his  face  oflE.'  *  *  *  He  pulled  out  his  razor, 
and  went  for  Frank.  »  *  *  Frank  thought  he  was  fooling, 
and  he  was  dodging  him.  I  seen  he  couldn't  hide  his  head  any 
more,  and  he  pulled  out  his  revolver,  and  shot  up  in  the  air.  *  *  * 
At  the  first  shot  Fred  Lorenze  and  his  wife,  and  the  rest  of  the 
people  in  there,  all  got  into  a  bunch,  and  I  couldn't  see  anything 
more  before  the  second  shot  *  *  *  I  didn't  see  which  di- 
rection he  went,  or  where  he  went"  He  then  testified  that  that 
was  all  he  remembered.  There  was  proof  that  a  razor  was  found 
on  the  floor  in  the  saloon  on  the  following  morning;  that  Mrs. 
Lorenze,  who  attempted  to  prevent  Joseph  Bovenze  from  follow- 
ing the  defendant,  received  a  cut  upon  her  hand,  and  went  to  the 
hospital  to  be  treated  for  it;  that  at  about  half  past  10  o'clock  a 
policeman,  when  passing  the  saloon,  heard  loud  talking,  as  if  peo- 
ple were  excited,  and  soon  after  heard  the  shooting  which  took 
place;  that  upon  entering  he  found  one  of  the  Italians  and  a 
woman  "jostling  a  little,"  and  separated  them;  that  near  tlie 
wall  was  Lorenze,  and  there  was  somebody  in  front  of  him,  with 
a  chair  raised  in  the  attitude  of  striking,  and  he  separated  them, 
and  drove  them  out  where  the  decedent  lay. 

The  evidence  in  this  case,  especially  that  given  by  the  people's 
witnesses,  is  very  unsatisfactory.  It  is  obvious  that  the  wliole 
truth  as  to  what  occurred  upon  the  night  of  the  tragedy  has  not 
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been  given.  That  one  of  two  close  friends,  who  had  lived 
together,  labored  together,  boarded  together,  and  on  the  day  of 
the  tragedy  were  drinking  together,  had  had  no  previous  quarrel, 
had  no  quarrel  that  night  in  the  saloon,  where  the  entire  party 
was  drinking  peaceably,  each  in  his  turn  treating  the  other,  talk- 
ing quietly  without  disturbance  or  disagreement,  should^  without 
any  provocation  or  apparent  reason,  shoot  the  other  intentionally 
and  with  a  deliberate  and  premeditated  design  to  cause  his  death, 
seems  improbable;  indeed,  too  improbable  to  merit  the  credit 
which  evidence  should  possess  to  become  the  basis  of  a  conviction 
for  so  grave  a  crime.  Il  is  difficult  to  read  their  evidence  without 
reaching  the  conclusion  that  the  tragedy  was  not  committed  in 
the  manner  and  under  the  circumstances  testified  to  by  Che  peo- 
ple's witnessea  It  is  more  probable  that  it  was  the  result  of  a 
drunken  quarrel  between  the  persons  who  were  congregated 
thera  The  theory  of  the  defendant  is,  in  some  respects,  less  im- 
probable,  and  more  fully  corroborated  by  circumstances  than  that 
of  the  people.  That  there  was  a  disturbance  in  the  saloon  prior 
to  the  shooting  is  shown  by  the  policeman  who  was  passing.  A 
razor  was  found  on  tlie  floor  the  following  morning.  The  de- 
fendant and  his  clothing  were  cut  Mrs.  Loi^nze  was  also 
wounded.  The  defendant  had  no  razor.  Tiiese  circumstances, 
with  others,  tend  to  show  that  this  transaction  did  not  occur  under 
the  circumstances  testified  to  by  the  witnesses  for  the  peopla 
While  the  people's  evidence  was  sufficient  to  establish  the  fact  that 
the  defendent  shot  the  decedent,  yet,  as  to  the  circumstances 
which  attended  the  shooting,  it  is  too  vague  and  uncertain  to  estab- 
lish with  reasonable  certainty  that  the  defendant  was  guilty  of  the 
crime  of  murder  in  the  fii-st  degree.  When  we  consider  all  the 
evidence  in  the  case,  we  find  it  so  uncertain,  so  apparently  unre- 
liable, and  so  improbable  that  the  whole  truth  relating  to  this  trans- 
action has  been  given,  that  we  feel  satisfied  that  justice  requires 
a  new  trial  in  this  case.  The  trial  was  concluded,  and  the  verdict 
rendered,  January  17,  1895.  At  the  request  of  the  defendant  his 
sentence  was  postponed  until  the  16th  of  the  following  month,  to 
enable  him  to  make  a  motion  for  a  new  trial.  The  motion  was 
made  on  that  day.  It  was  based,  among  others,  upon  tke  grounds 
that  the  jury  were  guilty  of  misconduct  during  the  trial,  by  rea* 


Digitized  by  VjOOQIC 


PBOPLl  V.  OALLa  __  15 

800  of  which  a  fair  and  due  consideration  of  the  case  was  pre- 
vented ;  that  they  received  evidence  in  the  absence  of  the  defend- 
ant; that  thej  separated  during  the  trial,  had  interviews  with  dif- 
ferent persons,  and  frequented  public  places  of  resort  and  amuse- 
ment without  leave  of  the  court  Affidavits  were  read  tending  to 
show  misconduct  upon  the  part  of  the  jury.  Counter  affidavits 
were  read  in  behalf  of  the  people.  The  motion  was  denied.  The 
defendant  appealed  from  the  order  denying  his  motion  for  a  new 
trial,  as  well  as  from  the  judgment  The  affidavits  read  in  sup- 
port of  the  motion  were  to  the  effect  that  the  jury,  under  the  direc- 
tion of  the  court,  visited  the  saloon  where  the  tmgedy  occurred  ; 
that  neither  the  defendant  nor  his  attorney  accompanied  them  or- 
was  present;  that  the  jury  were  accompanied  by  two  sworn  offi- 
cers, and  by  a  person  who  was  not  sworn  as  an  attendant,  but  des- 
ignated by  the  court  to  show  the  premises  to  the  jury;  that  Fred 
Ijorenze,  a  witness  for  the  people,  was  in  the  possession  of  the 
premises,  and  was  present  when  they  were  viewed  by  the  jury, 
and  that  there  were  several  other  persons  present;  that  the  wit- 
ness Loreuze  conversed  with  the  jury,  and  offered  them  cigars, 
wliich  some  of  them  accepted ;  that  when  examining  the  stairway 
leading  to  the  rooms  over  the  saloon,  the  jury  saw  a  cleat  nailed  to 
the  wall,  with  hooks  upon  it,  from  which  was  hanging  a  roll  of 
wall  paper,  and  one  or  more  of  the  jurors  asked  Lorenze,  through 
an  interpreter,  if  it  was  the  same  then  as  on  the  night  of  the  homi- 
cide, to  which  he  replied  that  everything  was  in  the  same  condi- 
tion as  then;  that  Lorenze  explained  to*  the  jury  the  position  of 
the  several  persons  who  were  present  when  the  tragedy  occurred ; 
that  the  witness  Rancone  pointed  out  to  the  jurors  the  windows 
from  which  it  was  claimed  the  defendant  jumped  after  the  homi- 
cicie,  and  that  the  jurors  separated  during  the  time  they  viewed 
ilie  premises.  Some  of  these  facts  were  controverted  in  the  affi- 
davits read  by  the  people,  but  there  was  practically  no  dispute  as 
to  the  facts  that  the  witness  Lorenze  conversed  with  the  jurors; 
that  he  offered  them  cigars,  which  some  of  them  accepted  ;  that  he 
talked  with  them  about  his  license ;  that  when  examining  the 
stairway  he  was  asked  if  everything  there,  including  the  cleat  and 
roll  of  paper,  was  the  same  as  on  the  night  of  the  homicide,  to 
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which  be  replied  Id  the  affirmative;  and  that  the  jurors  became 
separated  during  the  tima 

The  apellant  eontends  that  the  effect  of  this  proceeding  was 
that  the  jury,  in  his  absence,  received  evidence  iiaving  a  material 
and  important  bearing  upon  the  issues  before  them.  One  of  the 
questions  in  dispute  on  the  trial  related  to  the  condition  of  tlie 
stairway,  particularly  to  the  condition  of  the  hooks,  and  whether 
there  was  wall  paper  hanging  from  them  upon  which  a  revolver 
could  have  been  laid.  The  defendant  claiming  there  was  a  cleat 
with  hooks,  and  paper  was  hanging  from  them  horizontally,  so 
that  a  revolver  might  have  been  placed  upon  the  roll  of  paper, 
while  the  people  claimed  that  it  hung  vertically,  or  nearly  so,  and 
that  a  revolver  could  not  have  been  placed  thereon.  The  defend- 
ant had  testified  that  the  revolver  was  taken  away  from  him,  and 
that,  as  he  was  going  upstairs,  he  found  it  upon  what  he  called  a 
window,  and  put  it  in  his  pocket.  Whether  there  was  anything 
in  that  place  upon  which  the  revolver  could  have  been  laid  was 
one  of  the  contested  points  in  the  casa  If  the  roll  of  paper  hung 
horizontally,  it  might  have  been  claimed,  perhaps  with  some  show 
of  reason,  that  the  revolver  was  laid  upon  it,  and  that  the  defend- 
ant's statement  as  to  finding  it  there  was  correct.  That  the  situa- 
tion at  that  time  was  considered  material  by  the  trial  court  is  ap- 
parent, as  it  was  referred  to  by  him  in  his  charge.  At  the  time 
the  jury  viewed  the  premises,  the  roll  of  paper  was  hanging  with 
one  end  upon  the  hooks  and  the  other  pointing  towards  the  floor, 
so  til  at  it  would  have  been  impossible  for  a  revolver  to  be  laid  upon 
it.  When  they  received  the  statement  that  it  was  in  the  same 
position  on  the  night  of  the  tragcdv,  it  furnished  to  them  evidence 
that  the  testimony  of  the  defendant  was  untrue.  As  it  was  given 
in  the  absence  of  the  defendant,  and  out  of  court,  it  was  improp- 
erly received.  It  cannot  be  said  that  this  was  harmless,  or  that 
it  did  not  prejudice  the  defendant  or  affect  his  substantial  rights. 

Upon  a  full  consideration  of  all  the  facts  and  questions  pre- 
sented by  the  record  in  this  case,  we  are  led  to  the  conclusion  that 
justice  requires  that  the  judgment  and  order  appealed' from  should 
be  reversed,  and  a  oew  trial  granted.     All  concur. 
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O'BRIEN,  J.,  concurs  in  result  on  the  merits  of  the  ease  and 
on  the  ground  that  the  case  was  improperly  submitted  to  the  jury 
under  the  second  count  of  the  indictment  and  the  last  clause  of 
section  188  of  the  Penal  Coda  There  was  no  proof  in  the  ease 
to  warrant  the  submission  of  the  case  on  the  theory  described  in 
that  count  of  the  indictment  and  in  that  clause  of  the  section  defin 
ing  murder  in  the  first  degree. 

Judgment  and  order  reversed,  and  new  trial  granted. 


NOTE  ON  "  STATEMENTS  MADE  TO  JURORS  OUT  OP  COURT." 

Preaenoe  of  jury,  al  various  times  during  the  trial,  in  the  main  office  of  an 
hotel,  where  persons  were  passing  in  and  out,  famishes  no  ground  for  re- 
▼ereal.  where  they  were  not  spoken  to  ahout  the  case,  and  it  was  not  discussed 
or  alluded  to  in  their  hearing.    State  v.  Fairlamb  (Mo.  Sup.),  25  S.  W.  89S. 

Fact  that  one  of  the  Jurors  repeated  aloud,  within  the  hearing  of  his  son,  to  . 
the  attending  bailiff  a  message,  which  he  requested  the  bailiff  to  deliver  to  his 
son,  relating  to  some  work  which  was  to  be  done  at  the  juror's  home,  will  not 
vitiate  the  verdict.    Cornwall  v.  State,  18  S.  E.  154 ;  91  Ga.  277. 

Fact  that  one  of  the  jurors,  who  were  on  the  street  in  charge  of  the  sheriff, 
called  across  the  street  to  a  relative  to  inquire  about  the  physical  condition  of 
his  mother,  and  walked  with  the  sheriff  partially  across  the  street  in  view  of 
the  other  jurors,  and,  in  a  voice  loud  enough  for  them  and  the  sheriff  to  hear, 
spoke  of  her  possible  death,  is  not  ground  for  a  new  trial.  State  v.  Howell, 
23  a  W.  263;  117  Mo.  807. 

Faet  that,  on  several  occasions  while  the  trial  was  pending,  a  juror,  as  ha 
was  leaving  the  court  room  during  a  recess  of  the  court,  was  engaged  in  con« 
versation  by  certain  witnesses  for  the  state,  who  commended  the  prosecuting 
witness,  and  condemned  the  defendant,  does  not  furnish  sufficient  ground  for 
setting  aside  the  verdict,  where  the  juror  did  not  begin  or  invite  the  conversa- 
tion, bat  endeavored  to  turn  it  to  some  other  topic,  and  it  is  not  claimed  that 
the  prosecution  was  responsible  for  the  conduct  of  such  witnesses.  State  v« 
Allen  (Iowa),  66  N.  W.  261. 

The  fact  that  one  of  the  jurors  overheard  "  We,  the  jury,  find  the  prisoner 
goilty,"  said  by  one  of  a  crowd  in  the  street  along  which  the  jury  in  a  body, 
and  in  charge  of  a  bailiff,  were  passing  to  dinner,  is  no  ground  for  a  new  trial, 
where  the  person  who  nuule  the  remark  did  not  intend  the  jury  to  hear  it,  and 
none  of  them  were  influenced  by  it.    Tyier  v.  State,  18  S.  E.  146;  91  Ga.  251 

Conduct  of  a  number  of  jurors  in  visiting,  during  a  recess,  and  without  the 
knowledge  of  the  court  and  the  parties,  the  place  of  an  occurrence  shown  by 
the  testimony,  and  in  there  discussing  the  occurrence  with  others,  one  of  whom 
was  a  witness  who  h^d  testified,  constitutes  a  gross  violation  of  duty,  which 
will  vitiate  the  verdict.  Connd  v.  State,  (Ind.  Sup.),  43  N.  E.  221. 
Vou  XII -2 
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Statement  of  bailiff,  in  response  to  a  message  sent  by  the  jury  through  one 
of  their  number,  that  the  Judge  said  that  they  would  have  to  stay  until  Mon- 
day morning  unless  they  agreed  sooner,  was  held,  under  §  4442  Iowa  Code, 
suflicient  cause  for  reversing  the  conviction.  State  v.  La  Grange,  (Iowa),  68 
N.  W.  557. 

Where  a  bailiff  in  charge  of  a  Jury  said  to  the  only  Juror  who  was  holding 
out  for  acquittal,  "  Why,  John,  plain  case,"  a  verdict  of  guilty  will  be  re- 
Tersed.    State  v.  Langford.  14  So.  181;  45  La.  Ann.  1177. 

Permitting,  by  the  bailiff  in  charge  of  the  jury,  persons  to  speak  to  them 
on  mutters  not  connected  with  the  trial,  is  not  ground  for  reversal  Master- 
son  V.  State,  (Ind.  Sup.).  43  N.  E.  188. 

PRESENCE  OP  BAILIFF. 

That  the  attending  bailiff  remained  all  night  in  the  room  occupied  by  the 
jury  at  the  hotel,  where  they  were  lodged  under  instructions  from  the  court, 
would  not  vitiate  the  verdict,  unless  it  appeared  that  the  Jury  were  there  for 
the  purpose  of  deliberating,  or  that  something  was  said  or  done  there  touching 
the  case,  more  especially  when  the  affidavits  in  the  record  strongly  indicate 
that  the  room  was  occupied  by  the  jury  merely  as  a  place  of  repose  for  the 
night,  and  that  the  case  was  not  under  discussion  or  immediate  ccnsideration 
at  any  time  when  the  bailiff  was  present,  or  during  that  night.  Cornwall  v. 
State  (Ga.),  18  S.  E.  154  ;  91  Ga.  277. 

Where  a  person,  while  the  officer  was  taking  the  jury  from  the  court-house 
to  supper,  shook  hands  with  several  of  the  jurors  and  said  to  the  officer,  "  take 
care  of  the  children,"  such  conduct  will  not  vitiate  the  judgment,  where 
nothing  further  was  said  or  done  and  no  remark  made  by  any  one  concerning 
the  case.    Pickens  v.  State,  21  S.  W.  862 ;  81  Tex.  Cr.  R.  554. 

In  the  absence  of  anything  to  show  that  improper  communications  with  the 
Jury  was  actually  had,  or  that  there  was  any  misconduct  of  the  Jury,  the  fact 
that  opportunity  for  such  communication  may  have  been  given  while  passing 
in  and  out  of  a  crowded  court  room  or  on  the  street,  does  not  raise  a  presump- 
tion against  the  verdict.     King  v.  State,  20  8.  W.  169 ;  91  Tenn.  617. 

Where  a  bystander,  in  a  conversation  wiih  a  juror,  asks  him  if  he  was  not 
getting,  and  what  he  thinks  the  result  will  be,  to  which  the  juror  replies  that 
it  will  be  a  hung  jury,  such  conversation,  though  reprehensible,  cannot,  in  the 
al^sence  of  any  attempt  to  influence  the  jury,  be  deemed  prejudicial.  King  v. 
State,  20  S.  W.  169  ;  91  Tenn.  617. 

Letters  written  by  a  juror  to  his  family  and  received  from  them,  which  are 
carefully  scrutinised  by  an  officer  In  charge,  in  accordance  with  a  practice 
known  to  the  defendant,  before  being  allowed  to  pass  to  and  from  said  juror, 
do  not  come  within  the  rule  relative  to  unexplained  communications  and 
alTords  no  ground  for  a  presumption,  where  defends nt,  on  motion  for  a  new 
trial,  after  drawing  out  evidence  as  to  the  fact  of  su«h  letters  having  passed, 
drops  the  subject  without  any  effort  to  show  their  purport.  King  v.  State.  20 
S.  W.  169  :  91  Tenn.  617. 

Same  holds  true  of  a  conversation  had  by  a  juror  with  his  family  in  presence 
of  an  officer,  evidence  of  which,  after  a  showing  of  the  mere  fact  of  such  con* 
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Tersation,  is  dropped  by  defendant  in  the  same  manner.    King  v.  State,  20  8. 
W.  169;91Tenn.  617. 

A  question  to  a  Juror,  pending  the  impaneling  of  a  jury,  whether  hia  wife 
should  be  informed  that  he  had  been  selected  as  a  juror,  if  a  conversation 
within  art.  690,  Tex.  Code  Crim.  Proc,  is  not  such  as  can  affect  his  mind  in 
regard  to  the  case,  and  is,  consequently,  no  ground  for  a  new  trial.  Bhaw  t. 
Texas  (Tex.  Cr.  App.),  22  8.  W.  588. 

It  is  not  sufficient  ground  for  granting  a  new  trial  that  one  of  the  prosecuting 
witnesses  walked  out  of  the  court  room  with  one  of  the  jurors  during  an  ad- 
jourument  and  conversed  with  him,  in  the  absence  of  any  evidence  showing 
the  character  of  such  conversation.    State  v.  Way  (S.  C),  17  S.  E.  39. 

Remark  by  a  bystander  in  open  court,  before  the  jury  was  impaneled,  but 
in  their  presence,  during  the  argument  of  a  motion  for  a  continuance,  that  de- 
fendant's wife  said  that  she  would  not  come  because  she  would  only  help  to 
get  her  husband  in  jail,  is  no  ground  for  a  new  trial.  State  v.  Jackson  (N.* 
C).  17  8.  E.  149. 

Such  remark  would  not  have  ground  for  a  new  trial,  even  though  it  had 
been  made  during  the  trial.    State  v.  Jackson  (N.  C),  17  8.  E.  149. 

It  is  not  ground  for  a  new  trial  that  a  juror,  in  the  presence  of  the  sheriff 
and  other  jurors,  signed  and  acknowledged  a  deed,  and  conversed  with  a  no- 
trwy  for  the  purpose.    State  v.  Harrison,  15  8.  E.  982;  36  W.  Va.  729. 

A  remark  by  a  bystander,  in  the  presence  of  the  jury  during  a  trial  for  rape, 
deroi^atory  of  defendant,  for  whioh  he  was  promptly  fined  for  contempt  of 
court,  affords  no  ground  for  a  new  trial.  State  v.  Dusenberry,  20  8.  W.  461; 
112  Mo.  277. 

Nor,  the  fact  that,  during  the  closing  argument  for  the  state,  the  attorney 
was  applauded,  where  the  attorney  denounced  the  applause  as  infamous,  the 
court  ordered  the  sheriff,  if  he  knew  them,  to  arrest  the  offending  parties,  and 
instructed  the  jury  that  they  were  not  to  allow  prejudice  to  influence  them, 
but  were  to  arrive  at  their  verdict  solely  by  a  consideration  of  the  testimony 
before  them.    State  v.  Dusenberry,  208.  W.  461;  112  Mo.  277. 

Where,  during  the  argument  of  the  state's  counsel  on  a  trial  for  murder, 
some  of  the  spectators  made  demonstrations  of  approval,  the  failure  of  the 
presiding  judge  to  reprimand  the  disorderly  persons,  or  to  take  action  touch- 
ing the  matter,  is  no  cause  for  a  new  trial,  where  he  did  not  distinctly  hear 
them  or  know  the  import,  and  his  attention  was  not  called  to  the  same  by 
ccunsel  or  otherwise  until  after  the  jury  had  retired.  Burns  v.  State  (Qa.),  16 
S.  E.  748;  89  Ga.  527. 

Allowing  some  of  the  jurors,  after  the  case  was  submitted  to  them,  to  stand 
on  the  court  house  porch,  where  they  could  hear  citizens  discussing  the  merits 
of  the  case,  and  insisting  on  defendant's  guilt,  is  ground  for  setting  aside  a 
verdict  of  guilty  and  granting  a  new  trial.  Vaughan  v.  State  (Ark.),  20  S.  W, 
588. 
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April  7,  1896. 

PEOPLE  V.  WILLIAM  H.  SOHOOLBT. 

1.  Cbiminal  law— RECsnriNa  btolbn  prqpbbtt. 

On  trial  of  an  indictment  for  receiving  stolen  property,  consisting  of 
railroad  bonds,  the  circunostances  as  to  defendant's  manner  of  reoeWiug 
them,  his  manner  of  dealing  with  them,  his  knowledge  of  theperson^from 
whom  he  claimed  to  have  received  them,  his  own  acts  In  traosferring 
them,  the  many  peculiarities  attending  sach  transfers,  and  his  method  of 
payments  to  the  claimed  owner  as  proved  and  admitted  by  him,  when 
added  to  the  fact  that  these  bonds  had  been  stolen  and  were  in  his  posses- 
sion, were  held  to  be  sufficient  eyidence  of  the  fact  that,  when  he  sold 
them,  he  knew  that  they  were  stolen,  to  Justify  the  submission  of  the 
question  to  the  juij. 

d.  Sams— Eyidbngb. 

Upon  such  trial,  eyidenoe  to  show  by  experts  that  the  bonds  had  be^n 
changed,  the  indorsements  thereon  removed,  the  numbers  upon  the  bonds 
and  coupons  obliterated  and  others  substituted,  what  names  and  numbers 
were  originally  upon  them,  and  that  the  signatures  upon  powers  of  attor- 
ney which  defendant  claimed  were  given  to  him,  were  in  his  own  hand' 
writing,  is  admissible. 

8.  Appbai/— Error  CURSD. 

The  error  in  admitting.improper  eTidenoe  i»  cured  when  the  evideBoe  is 
stricken  out  on  the  exceptant's  motloUj  and  the  Juiy  ave  directed  to  dis- 
regard it. 

4.  CmicmAL  law— Etidbkcb—Hbarsat. 

Testimony  as  to  statements  made  to  witness  by  a  third  person,  which  in 
no  way  related  to  or  formed  a  part  of  any  transaction  which  took  place 
with  the  defendant,  is  clearly  inadmissible  on  part  of  defendant. 

Appeal  from  a  judgment  convicting  defendant  of  Fcceiving 
Biolen  property. 

Robert  J.  Haire,  for  appellant 

John  B.  Lindsay,  for  the  People. 

MARTIN,  J. — The  defendant  was  indicted  for  grand  larceny 
in  the  fii*st  degree,  and  also  for  receiving  fitolen  goods.   The  prop- 
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erty  alleged  to  have  been  stolen  and  feloniously  received  by  the 
defendant  consisted  of  four  bonds  of  the  St  Louis  &  Iron 
Mountain  Bailroad  Company,  of  the  par  value  of  $1,000  each. 
They  belonged  to  Ellen  M.  Gray,  of  Washington,  D.  0.  The 
charge  in  the  indictment,  so  far  as  it  was  for  larceny,  was  with- 
drawn at  the  opening  of  the  case,  and  the  action  was  tried  upon 
the  sole  charge  that  the  defendant  was  guilty  of  receiving  the 
bonds  in  question,  knowing  them  to  have  been  stolen.  That  they 
were  stolen  December  14,  1890,  at  the  city  of  Washington,  was 
proved,  and  not  denied.  It  was  also  shown  by  the  undisputed 
evidence  that  in  the  following  August  they  were  in  the  posses- 
sion of  the  defendant.  When  in  his  possession,  the  indorsements 
thereon  liad  been  removed,  the  numbers  of  the  bonds  and  coupons 
attached  thereto,  had  been  obliterated,  and  other  number?  substi- 
tuted in  their  places.  One  of  the  bonds  shown  to  have  been  in 
the  defendant's  possession  was  presented  by  him  to  James  Walsh 
k  Son  for  sale  August  10,  1891.  As  they  testified,  it  was  sold 
for  $1,085,  while  the  defendant  testified  that  the  price  was  only 
the  sum  of  $900.  It  is  manifest  that  the  circumstances  shown 
to  have  attended  that  transfer  were  not  in  all  respects  usual,  or 
such  as  to  indicate  an  open,  honest  and  fair  business  transaction. 
The  defendant  subsequently,  and  within  a  few  days,  transferred 
the  other  three  bonds  to  White,  Morris  &  Ck>.,  who  sold  them  for 
him,  and  he  received  the  price  for  which  they  were  sold.  It  is 
not  seriociflly  contended  that  the  actual  transaction  between  the 
firm  of  White,  Morris  &  Co.  and  the  defendant  was,  in  and  of 
itself,  unusual  or  irregular.  The  people,  however,  claim  that 
attending  all  these  transactions  there  were  eircumstances  and 
oondact  upon  the  part  of  the  defendant  which  were  inconsistent 
with  an  innocent  and  honest  holding  or  transfer  of  the  bonds, 
which  tended  to  show  that  he  possessed  knowledge  that  the  bonds 
had  been  stolen,  and  disposed  of  them  with  knowledge  of 
that  fact  As  the  larceny  of  the  bonds,  and  the  defendant's 
possession  of  them,  were  proved,  and  not  denied,  the  only  question 
that  was  finally  disputed  or  contested  was  whether  the  defendant, 
when  he  sold  the  bonds,  knew  that  they  had  been  stolen,  and 
whether  there  was  sufficient  evidence  of  that  fact  to  justify  the 
lubmission  of  the  question  to  the  jury.     While  there  was  no 
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direct  evidence  that  the  defendant  received  these  bonds  from  anjr 
particular  person  who  had  stolen  them,  or  that  he  had  positive 
information,  when  he  sold  them,  that  they  had  been  stolen,  still 
the  circumstances  as  to  his  manner  of  receiving  them,  his  manner 
of  dealing  with  them,  his  knowledge  and  discription  of  the  person 
from  whom  he  claimed  to  have  received  them,  his  own  acts  in 
transferring  them,  the  many  peculiarities  attending  such  transfers, 
and  his  method  of  payments  to  the  claimed  owner  as  proved  and 
admitted  by  him,  when  added  to  the  facts  that  these  bonds  had 
been  stolen,  and  were  in  his  possession,  were  quite  potential  evi- 
dence that  he  possessed  the  guilty  knowledge  alleged.  Upon  all 
tlie  evidence  the  question  whether  or  not  he  knew  that  these  bonds 
had  been  stolen  was  clearly  one  of  fact  for  the  jury.  Upon  this 
evidence  the  jury  found  against  the  defendant,  and  that  finding 
has  been  af&rmed  by  the  general  term.  It  cannot  be  said  that  the 
evidence  was  insufficient  to  sustain  it,  and  hence  it  will  not  be 
disturbed  by  this  court. 

Upon  the  trial  the  people  called  experts  to  examine  the  bonds 
in  question,  by  whom  it  was  proved  that  they  had  been  changed, 
the  endorsements  thereon  removed,  the  numbers  upon  the  bonds 
and  coupons  obliterated  and  others  substituted;  and  one  witness 
was  permitted,  by  chemical  experiments  in  the  presence  of  the 
jury,  to  show  the  numbers  and  names  that  were  upon  the  bonds 
originally.  The  people  were  also  permitted  to  prove,  by  the 
opinion  of  experts,  that  the  signatures  upon  the  powers  of 
attorney  claimed  by  the  defendant  to  have  been  given  to  him 
were  in  the  same  handwriting  as  that  of  a  paper  which  was  proved 
to  have  been  written  by  him.  The  court  properly  admitted 
proof  tending  to  show  that  the  bonds  had  been  changed,  and  to 
show  the  numbers  and  names  that  were  originally  upon  them. 
It  was  evidence  bearing  upon  the  question  of  the  identity  of  the 
stolen  bonds,  and  was  clearly  admissible  for  that  purpose.  The 
appellant  contends  that  it  was  error  to  permit  the  district  attorney 
to  introduce  evidence  tliat  the  signatures  upon  the  powers  of 
attorney,  which  purported  to  have  been  made  by  the  alleged 
owner  of  the  bonds,  were  in  the  defendant's  handwriting.  This 
claim  seems  to  be  based  upon  the  theory  that  the  district  attorney 
had  information  to  the  eflEect  that  the  powers  of  attorney  were 
in  fact  signed  by  some  person   other  than  the  defendant  and 
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Lence  that  the  evidence  admitted  was  "secondary  in  its  character 
and  tended  to  confuse  the  minds  of  the  jury."  We  know  of  no 
principle  or  rule  of  law  that  would  have  justified  the  court  in 
rejecting  this  evidenca  It  was  clearly  competent  for  the  people 
to  show  that  the  powera  of  attorney  w^ere  not  what  they  purported 
to  be,  but  were  signed  by  the  defendant,  even  though  he  after- 
wards proved  by  certain  notaries  public  that  some  other  person, 
unknown  to  them,  in  fact  signed  such  powers  of  attorney.  In- 
deed, upon  the  whole  evidence  relating  to  that  subject  including 
the  circumstances  under  which  the  acknowledgments  were  taken, 
the  court  might  well  have  submitted  the  question  to  the  jury 
whether  tlie  powers  of  attorney  were  signed  by  the  defendant,  or 
by  some  other  person  who  claimed  to  be  tlie  owner  of  the  bonds. 

Tiie  appellant  also  claims  that  evidence  of  the  witness  James 
F.  Vallely,  which  tended  to  show  the  absence  of  the  defendant, 
and  that  he  was  trying  to  avoid  trial  upon  the  indictment,  was 
improperly  admitted.  Subsequently  the  defendant's  attorney 
moved  to  strike  out  the  evidence  of  that  witness.  The  court 
struck  it  out,  and  told  the  jury  to  disregard  it  In  this  clearly 
there  was  no  error.  If  it  was  improper  the  error  was  cured  when 
the  evidence  was  stricken  out  on  the  defendant's  motion,  and 
the  jury  were  directed  to  disregard  it  Gall  v.  Gall,  114  N.  Y. 
109;  21  N.  K  106;  Holmes  v.  MoflEatt,  120  N.  Y.  159;  24  N. 
E.  275. 

The  appellant  also  contends  that  the  court  erred  in  permitting 
the  witness  Charles  McGroarty  to  testify  as  to  the  movements  of 
the  defendant  upon  a  certain  day,  and  that  it  was  error  to  refuse 
to  strike  out  his  evidence  upon  that  subject  lie  was  called  as 
a  witness  for  the  people,  and  testified  that  when  the  defendant 
was  at  the  office  of  James  Walsh  &  Son  upon  one  occasion,  afier 
he  left  he  followed  him,  and  that  he  did  not  go  to  the  office  of 
Drexel,  Morgan  &  Co.  It  had  already  been  proved  by  one  of  the 
firm  of  James  Walsh  &  Son  that  the  defendant,  tw^  or  three 
days  after  he  sold  them  the  first  bond,  came  to  them,  and  said  he 
had  three  more  that  he  wanted  to  sell  them,  but  wanted  tli^  money 
immediately ;  that  they  refused  to  buy  them  unless  he  brought 
his  client  there,  which  he  said  was  unnecessary;  that,  if  they 
did  not  want  the  bonds,  he  could  sell  them  elsewhere,  and  that 
he  could  sell  them  to  Drexel,  Morgan  &  Co.,  and  left  their  office; 
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that  they  gave  McGroarty,  who  was  in  their  employ,  some  direc- 
tion, and  that  it  was  in  parsuance  of  that  that  he  followed  the 
defendant  That  the  defendant  did  not  go  to  the  office  of  Drexel, 
Morgan  &  Co.  was  a  circumstance  which  it  was  proper  to  prove 
as  bearing  upon  the  question  of  his  good  faith,  and  the  court 
was  justified  in  refusing  to  strike  out  the  evidence  upon  that 
subject 

Nor  do  we  find  any  error  in  the  refusal  of  the  court  to  dismiss 
the  indictment,  and  direct  a  verdict  of  not  guilty.  The  question 
of  the  guilt  or  innocence  of  the  defendant  was  for  the  jury,  and 
the  court  had  no  authority  to  give  the  direction  asked.  Code 
Cr.  Proc.  §  410;  People  v.  Adams,  16  Hun,  550. 

The  defendant  asked  the  witness  Coen  whether,  at  the  time 
of  taking  one  of  the  acknowledgments,  he  thought  or  supposed 
he  knew  the  man  whose  acknowledgment  was  taken.  This  was 
objected  to,  the  objection  was  sustained,  and  an  exception  taken* 
He  was  permitted,  however,  to  ask  the  witness  the  questioD 
whether  he  believed  he  knew  that  man,  to  which  the  witness 
answered,  "I  really  did.  I  really  believed  he  was  an  acquaint- 
ance in  the  neighborhood."  He  was  finally  asked,  "And  you 
didn't  know  him,  and  you  certified  to  what  was  not  the  fact  ?"  to 
which  he  replied,  "I  certified  to  what  was  not  the  fact"  We  dis- 
cover in  this  ruling  no  error.  We  think  the  trial  court  gave  the 
defendant  all  the  latitude  to  which  he  was  entitled. 

Nor  was  it  error  to  exclude  the  evidence  of  the  witness  Sumner 
as  to  what  James  H.  Edgar,  who  was  known  also  as  Abijah  Rich- 
ardson, Miller,  James  H.  Henry,  and  Joel  Peterson,  said  to  him 
as  to  how  he  desired  to  have  the  bonds  sold.  It  was  not  shown 
to  have  any  connection  with  the  sale  of  the  bonds  by  the  defend- 
ant, and  at  most  tended  to  show  that  these  bonds  were  at  some 
time  in  the  possession  of  a  person  sometimes  known  as  Joel  Peter- 
son, to  the  knowledge  of  the  witness,  and  that  Peterson  expressed 
some  desice  as  to  the  manner  in  which  they  should  be  sold.  It 
is  not  apparent  how  the  evidence  could  have  been  admissible^ 
It  was  a^  most  mere  hearsay. 

The  appellant  claims  that  the  court  erred  in  excluding  the 
evidence  of  the  witness  Purdy  as  to  conversations  which  occurred 
between  the  witness  and  Peterson,   who  was  known  to  him  as 
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Abijah  RicbarJdon.  We  do  not  see  how  the  conversation  between 
the  witness  and  Peterson  could  be  material.  It  would  at  most 
amount  to  an  unverified  declaration  made  to  the  witness,  and  was 
clearly  inadmissible.  This  evidence  in  no  way  related  to  or 
formed  a  part  of  any  transaction  which  took  place  with  the  de- 
fendant,  and  was  properly  rejected.  The  appellant  calls  attention 
to  the  charge  of  the  trial  judge  as  to  the  relations  existing 
between  the  defendant  and  Peterson,  and  claims  that  it  was  error 
to  charge  that  the  question  was  for  the  jury  to  consider  whether 
Peterson  ever  existed,  and  also  in  commenting  upon  the  testi- 
mony of  the  notaries  publia  We  have  examined  the  portions  of 
the  charge  to  which  our  attention  has  been  called,  but  find  no 
errors  in  the  respects  suggested.  Moreover,  no  exception  to  these 
portions  of  the  charge  was  taken. 

We  have  carefully  read  the  brief  of  the  learned  counsel  for 
the  defendant,  examined  his  authorities  upon  the  admissibility  of 
expert  evidence,  but  have  found  no  principle  upon  which  it  can 
be  properly  held  that  the  rulings  of  the  trial  judge  upon  that  sub- 
ject were  erroneoua  Having  thus  carefully  examined  all  the  ex- 
ceptions and  rulings  to  which  our  attention  has  been  called  by 
the  learned  counsel  for  the  appellant,  either  in  his  oral  argument 
or  by  his  brief,  we  are  leai  to  the  conclusion  that  the  judgment 
should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


tffttvt  at  ^vmtt^ 

April  14,  1896. 
PEOPLE  v.  HENRY  J.  HAVNOR 

1.   CoiWriTUTIOKAL  LAW— PoLICE  POWER. 

The  exercise  of  the  police  power  by  the  legislature,  subject  to  the  limi^ 
ation  that  the  real  object  of  the  statute  must  appear,  upon  iuspection,  to 
Lave  a  reasonable  connection  with  the  welfare  of  the  public,  is  not  in  con> 
flict  with  the  constitution. 

Vol.  XII— 4 
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2.  Samb. 

When  thus  exercised,  even  though  the  effect  is  to  Interfere  to  some  ex- 
4       tent  with  the  use  of  property  or  the  prosecution  of  a  lawful  pursuit,  it  is 
;•      not  regarded  as  an  appropriation  of  property  or  au  encroachment  upon 
liberty. 

8.  Sahb— Sunday  LAWS. 

An  act,  the  object  of  which  is  to  regulate  the  prosecution  of  a  particu- 
lar  trade  on  Sunday,  by  prohibiting  it  from  being  carried  on  as  a  business, 
to  which  the  prohibition  applies  only  after  a  certain  hour,  is  not  unconsti- 
tutional. 

4.  Same. 

Laws,  tending  to  promote  the  physical  welfare  of  the  citizen,  are  proper 
under  the  police  power  and  valid  under  the  constitution. 

6.  Samb. 

The  fourteenth  amendment  to  the  federal  constitution  is  not  designed  to 
interfere  with  the  exercise  of  the  police  power  by  the  state  for  the  protec- 
tion of  health  or  the  preservation  of  morals. 

^.  Same. 

Such  amendment  does  not  relate  to  territorial  arrangements  made  for 
different  portions  of  a  state;  nur  to  legislation  which,  in  carrying  out  a 
public  purpose,  is  limited  in  its  operation,  but.  within  the  sphere  of  its 
operation,  affects  alike  all  persons  similarly  situated. 

Appeal  from  a  judgement  convicting  defendant  of  carrying  on 
tlie  business  of  a  barber  in  the  city  of  New  York  after  one  o^clock 
P.  M.,  on  Sunday. 

Appeal  from  supreme  court,  appellate  division,  firat  depart- 
ment, 

Henry  J.  Havnor  was  convicted  of  carrying  on  the  business  of 
a  barber  in  the  city  of  New  York  after  1  o'clock  p.  m.  on  Sunday. 
The  judgment  of  the  trial  court  was  affirmed  by  the  appellate 
division  of  the  supreme  court,  and  defendant  appeals.     Affirmed. 

In  June,  1895,  the  defendant  was  engaged  in  business  as  a  bar- 
ber at  No.  57  West  Thirty-Third  street  in  the  city  of  New  York, 
and  had  been  for  the  period  of  nine  yeara  His  establishment  in- 
cluded "eleven  ordinary  chairs,  three  baths  and  two  ladies'  hair- 
dressing  chaira"  He  kept  his  shop  open  on  Sunday  afternoon 
until  8  o'clock,  for  the  purpose  of  shaving  his  customers  and  cut- 
ting and  dressing  their  hair.  Some  of  his  patrons,  who  worked 
late  Saturday  night  and  rose  late  the  next  day,  were  in  the  habit 
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of  being  shaved  on  Sunday  afternoon,  as  well  as  others,  who 
could  not  shave  themselves,  and  yet  desire  to  be  shaved  every 
day  as  a  matter  of  cleanliness.  On  Sunday,  June  9,  1895,  after  1 
o'clock  in  the  afternoon,  the  defendant's  shop  was  open  and  he 
was  present  while  one  of  his  employes  shaved  a  customer,  and 
payment  for  the  service  was  made  to  the  defendant  in  person. 
No  other  material  facts  appeared  upon  the  trial,  which  resulted  in 
the  conviction  of  the  defendant,  who  was  fined  five  dollara  The 
judgment  was  affirmed  by  the  appellate  division,  and  the  defend- 
ant brought  this  appeal 

Albert  L  Sire,  for  appellant 

John  D.  Lindsay,  for  respondent 

VANN,  J. — ^The  main  ground  upon  which  the  defendant 
asks  us  to  reverse  the  judgment  against  him  is  that  the  statute 
under  which  he  was  convicted  is  in  conflict  with  that  provision 
of  the  constitutiou  which  provides  that "  no  person  shall  be  de- 
prived of  life,  liberty  or  property  without  due  process  of  law." 
Const  art  1,  §  6.  The  statute  in  question,  entitled  "An  act  to 
regulate  barbering  on  Sunday,"  provides  that  "  any  person  who 
carries  on  or  engages  in  the  business  of  shaving,  hair  cutting  or 
other  work  of  a  barber  on  the  first  day  of  the  week  shall  be 
deemed  guilty  of  a  misdemeanor  *  *  *  provided  that  in  the 
city  of  New  York  and  the  village  of  Simtoga  Springs  barber  shops 
*  *  *  may  be  kept  open  and  the  work  of  a  barber  performed 
therein  until  one  o'clock  of  the  afternoon  of  the  first  day  of  the 
week."  Laws  1895.  a  823.  The  defendant  claims  tliat  this 
statute  deprives  him  to  a  certain  extent  of  his  "  liberty,"  hy  pre- 
venting him  from  carrying  on  a  lawful  calling  as  he  wishes,  and 
also  of  his  *'  property,"  by  preventing  the  free  use  of  his  prem- 
i.'^es,  tools,  and  labor,  and  thus  rendering  them  less  productiva 
It  is  not  claimed  that  his  occupation  is  of  a  noisy  nature,  or  that 
he  s.)  carried  on  his  business  as  to  disturb  the  peace,  quiet,  and 
good  order  of  the  neighborhood,  or  that  the  act  for  which  he  was 
convicted,  if  done  on  any  day  of  the  week  other  than  the  first,  or 
at  any  hour  of  that  day  prior  to  one  o'clock  in  the  afternoon,  would 
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have  been  a  violation  of  law.  Nor  is  it  daimed  tliat  the  convic- 
tion was  authorized  by  the  common  law,  or  that  it  was  based  upon 
any  statate  except  the  one  above  cited,  and,  indeed,  the  judgment 
of  the  court  of  special  sessions  expressly  refers  to  that  act,  and 
adjudges  the  defendant  guilty  of  a  misdemeanor  because  he 
violated  its  command. 

The  phrase  ''  due  i»x>cess  of  law''  is  not  satisfied  by  a  judgment 
pronounced,  after  an  opportunity  to  be  heard,  by  a  court  of  com- 
petent jurisdiction,  in  accordance  with  the  provisions  of  a  statute^ 
unless  that  statute  accords  with  the  provisions  of  the  fundamental 
law.  Wynehamer  V.  People,  13  N.  Y.  378,  893.  In  a  broad 
sense,  whatever  prevents  a  man  from  following  a  useful  calling 
is  an  invasion  of  his  "  liberty,"  and  whatever  prevents  him  from 
freely  using  his  hands  or  chattels  is  a  deprivation  of  his  "  prop- 
erty." Bertholf  v.  O'Reilly,  74  N.  Y.  515 ;  In  re  Jacobs,  98 
N.  Y.  98,  105.  Yet,  during  the  history  of  our  state,  many  laws 
have  been  passed  which,  to  some  extent,  have  interfered  with  the 
right  to  liberty  and  property ;  but  their  accord  with  the  constitu- 
tion hns  seldom  been  questioned,  and,  when  questioned,  has  been 
generally  sustained.  The  power  of  taxation,  the  right  to  pre- 
serve the  public  health,  to  protect  the  public  morals,  and  to' pro- 
vide for  the  public  safety,  may  interfere  somewhat  with  both 
liberty  and  property,  yet  proper  statutes  to  effect  their  ends  have 
never  been  held  to  invade  the  guaranties  of  the  constitution. 
While  the  confinement  of  the  insane  or  of  those  afflicted  with  con- 
tngious  diseases  infringes  upon  personal  liberty  and  the  destruc- 
tion of  buildings  to  prevent  the  spread  of  fire,  the  exercise  of  the 
power  of  eminent  domain,  and  the  prevention  of  cruelty  to  ani- 
mals encroach  upon  the  right  to  property,  still  the  proper  exercise 
of  these  powers,  under  the  authority  of  the  legislature,  although 
constant  and  known  of  all  men,  gives  rise  to  no  question  of  mo- 
ment under  the  constitution.  The  sanction  for  these  apparent 
trespasses  upon  private  rights  is  found  in  the  principle  that  every 
man's  liberty  and  property  is,  to  some  extent,  subject  to  the  gen- 
eral welfare,  as  each  person's  interest  is  presumed  to  be  promoted 
by  that  which  promotes  the  interest  of  all.  Dependent  upon 
this  principle  is  the  great  police  power,  so  universally  recognized 
but  so  difficult  to  define,  which  guards  the  health,  the  welfare^ 
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4ifid  the  safety  of  the*  pablio.  While  this  power  may  not  be  em- 
ployed  ostensibly  for  the  common  good,  but  really  for  an  ulterior 
purpose,  when  its  object  and  effect  are  manifestly  in  the  pablio 
interest,  as  was  said  in  the  Jacobs  Case,  '*  it  is  very  broad  and 
comprehensive,  and  *  *  *  under  it  the  conduct  of  an  in. 
dividual  and  the  use  of  property  may  be  regulated  so  as  to  inter- 
fere,  to  some  extent^  with  the  freedom  of  the  one  and  the  enjoy* 
ment  of  the  other/'  Page  108.  In  the  exercise  of  this  power  the 
l^slature  has  the  right  generally,  to  determine  what  laws  are 
needed  to  preserve  the  public  health  and  protect  the  public  safety, 
jet  its  discretion  in  this  respect  is  not  wholly  without  limit, 
for  our  courts  have  been  steadfast  in  holding  that  the  statute  must 
have  some  relation  to  the  general  welfare ;  that  the  purpose  to 
be  reached  must  be  a  public  purpose,  and  that  "  the  law  must  in 
fact  be  a  police  law."  Thus,  it  has  been  held  that  "  an  act  to  im- 
prove the  public  health  by  prohibiting  the  manufacture  of  cigars 
and  preparation  of  tobacco  in  any  form  in  tenement  houses  in  cer- 
tain cases "  (Laws  1884,  a  272),  was  unconstitutional,  because  it 
did  not  tend  to  promote  the  public  health,  and  that  this  was  not 
f!he  end  actually  aimed  at  In  re  Jacobs,  supra.  For  the  same 
reason  "  an  act  to  prevent  deception  in  sales  of  dairy  products" 
{Laws  1884,  e.  202)  was  declared  to  conflict  with  the  constttutioUi 
as  it  abselotdy  prohibited  an  innocent  industry  that  was  not 
fraudulently  conducted,  solely  for  the  reason  that  it  competed 
with  anotiser,  and  might  reduce  the  price  of  an  article  of  food. 
People  V,  Marx,  &9  N.  Y.  877 ;  2  N.  E.  29.  When,  howevw, 
the  act  was  so  changed  as  to  make  the  substance  accord  with  the 
title  (Laws  1885,  c  188),  it  was  held  to  be  constitutional  Peo- 
ple V.  Arensberg,  106  N.  Y.  128 ;  11  N.  E  277*  In  a  recent 
case^  an  act  prohibiting  the  sale  of  any  article  of  food,  upon  the 
inducement  that  something  would  be  given  to  the  purchaser  as 
a  premium  or  reward  (Laws  1887,  o.  691),  was  held  to  be  an 
unauthorized  invasion  of  the  rights  of  property  and  an  improper 
exercise  of  the  police  power  of  the  state.  People  v.  Gillson,  109 
N.  Y.  889 ;  17  K.  K  843.  It  was  expressly  declared  in  that 
maae  that  the  oourts  must  be  able  to  see,  upon  a  perusal  of  the 
enactment^  that  there  is  some  fair,  just  and  reasonable  connection 
between  it  and  the  oommen  good,  and  that^  unless  such  relation 


Digitized  by  (^OOQIC 


so  NEW  YORK  CRIMINAL  REPORTS,   VOL.  XIL 

exists,  the  statute  cannot  be  upheld  as  an  exercise  of  the  police 
power.  Subject,  however,  to  the  limitation  that  the  real  object 
of  the  statute  must  appear,  upon  inspection,  to  have  a  reasonable 
connection  with  the  welfare  of  the  public,  the  exercise  of  the 
police  power  by  the  legislature  is  well  established  as  not  m  con- 
flict with  the  constitution.  Heister  v.  Board,  37  N.  Y.  661,  669i 
In  re  Deansville  Cemetery  Ass*n,  66  N.  Y.  669 ;  In  re  Eyers, 
72  N.  Y.  1,  7;  People  v.  FOench,  111  N.  Y.  859;  18  N.  K 
862;  People  V.  Ewer,  141  N.  Y.  129;  86  N.  E.  4;  People  v. 
Warden  of  City  Prison,  144  N.  Y  529;  39  N.  K  686;  Health 
Department  of  City  of  New  York  v.  Rector,  etc.,  ef  Trinity 
Church,  145  N.  Y  82;  89  N.  E.  883.  When  thus  exercised, 
even  if  the  effect  is  to  interfere  to  some  extent  with  the  iise  or 
property  or  the  prosecution  of  a  lawful  pursuit,  it  is  not  regarded 
as  an  appropriation  of  property  or  an  encroachment  upon  liberty, 
because  the  preservation  of  order  and  the  promotion  of  the  gen- 
eral welfare,  so  essential  to  organized  society,  of  necessity  involve 
some  sacrifice  of  natural  righta  Phelps  v.  Bacey,  60  N.  Y.  10 
14 ;  Prentice  v.  Weston,  111  N.  Y.  460;  18  N.  E.  720. 

The  vital  question,  therefore,  is  whether  the  real  purpose  of 
the  statute  under  consideration  has  a  reasonable  connection  with 
the  public  health,  welfare,  or  safety.  The  object  of  the  act,  as 
gathered  from  its  title  and  text,  was  to  regulate  the  prosecutioo 
of  a  particular  trade  on  Sunday,  by  prohibiting  it  from  being 
carried  on  as  a  business,  on  that  day,  except  in  two  localities,  to 
which  the  prohibition  applies  only  after  a  certain  hour.  It  does 
not  require  the  observance  of  the  Sabbath  as  a  holy  day,  or  in  any 
sense  as  a  religious  institution,  as  is  evident  from  the  fact  that 
the  entire  day  is  left  open  to  all  secular  employments  but  one, 
and  a  part  of  the  day,  in  certain  places,  to  that.  There  is  nothing 
in  the  act  to  prevent  the  defendant  from  carrying  on  his  trade 
"  in  any  manner  or  in  any  place  that  he  pleasea  He  is  simply 
prohibited  from  carrying  on  that  trade  upon  Sunday."  The  pe- 
culiar character  of  the  first  day  of  the  week,  not  simply  on  account 
of  the  obligations  of  religion,  but  as  a  day  of  rest  and  recreation, 
has  been  recognized  for  time  out  of  mind  both  by  the  legislature 
and  the  courts.  Statutes  passed  upon  the  subject  while  we  were 
a  colony  of  Great  Britain,  as  well  as  under  the  various  constitu- 
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tions  ill  force  since  our  organization  as  a  state,  have,  so  far  as  ap- 
pears, been  uniformly  enforced  by  the  courts.  29  Car.  II,  a  7 ; 
2  Greenl.  Comp.  89 ;  and  Laws  &  Cta  467 ;  2  Rev.  Laws,  194 ; 
1  Rev.  St  p.  675,  §  70;  Laws  1788,  c.  42;  Laws  1801,  c.  84; 
Laws  1847,  c.  849 ;  Laws  1883,  c.  858 ;  Pen.  Code,  §  263.  Simi- 
lar laws  in  other  states,  and  especially  those  which  require  the 
closing  of  places  of  business  on  Sunday,  have  generally  been 
sustained.  People  v.  Bellet,  99  Mich.  151;  57  N.  W.  1094; 
Yogleson  J  v.  State,  9  Ind.  112 ;  Shover  v.  State,  10  Ark.  259 ; 
Warner  v.  Smith,  8  Conn.  14;  Bloom  v.  Richards,  2  Ohio  St 
287 ;  Specht  v.  Cora.,  8  Pa.  St  812 ;  Coin.  v.  Has,  122  Mass. 
40 ;  Bohl  V.  State,  8  Tex.  App.  683 ;  Cooley ;  Const  Lim.  (5th 
ed.).  589,  726;  Tied.  Lim.  188;  Hare,  Const  Law,  766. 

While  questions  have  been  raised  as  to  noiseless  and  inoffensive 
occupations  that  can  be  carried  on  by  one  individual  without 
requiring  the  services  of  others,  as  well  as  to  persons  who  observe 
the  seventh  instead  of  the  first  day  of  the  week,  still  the  rule  is 
believed  to  be  general  throughout  the  Union,  although  not  gen- 
erally enforced,  that  the  ordinary  business  of  life  shall  be  sus- 
pended on  Sunday,  in  ofder  that  thereby  the  physical  and  moral 
well-being  of  the  people  may  be  advanced.  The  inconvenience 
to  come  is  not  regarded  as  an  argument  against  the  constitution- 
ality of  the  statute,  as  it  is  an  incident  to  all  general  laws. 
Sunday  statutes  have  been  sustained  as  constitutional  almost 
without  exception ;  the  most  notable  instance  to  the  contrary  (Ex 
parte  Newman,  9  Cal.  502),  decided  by  a  divided  court  in  an 
early  day  in  California,  having  been  subsequently  overruled  by 
the  courts  of  that  state  (Ex  parte  Andrews,  18  Cal.  685;  Ex 
parte  Koser,  60  id.  202).  The  leading  case  in  our  own  stote 
upon  the  subject  is  that  of  Lindenmuller  v.  People,  83  Barb. 
548,  in  which  Judge  Allen  discussed  the  common  law,  as  well  as 
legislation  affecting  the  Sabbath,  with  great  force  and  clearness. 
He  held,  in  substance,  that  the  body  of  the  constitution  recog- 
nizes Sunday  as  a  day  of  rest,  and  an  institution  to  be  respected, 
by  not  counting  it  as  a  part  of  the  time  allowed  to  the  governor 
for  examining  bills  submitted  for  his  approval ;  that  the  Sabbath 
exists  as  a  day  of  rest  by  the  common  law,  without  the  necessity 
of  legislative  action  to  establish  it ;  and  that  the  legislature  has 
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the  right  to  regulate  its  observance  as  a  civil  and  political  institu- 
tion. That  ease  was  expressly  approved  in  Neuendorff  v.  Dur- 
yea,  69  N.  Y.  657,  561,  583,  and  was  referred  to  as  one  "  which 
has  never  been  questioned  in  a  court  of  higher  or  equal  author- 
ity," and  "  as  declaring  the  law  of  this  stata"  It  was  cited  with 
approval  in  People  v.  Moses,  140  K  Y.  214,  215 :  85  N.  E  499, 
where  Judge  Earl,  speaking  for  a  majority  of  the  court,  said: 
*^  The  Christian  Sabbath  is  one  of  the  civil  institutions  of  the 
state,  and  that  the  legislature,  for  the  purpose  of  promoting  the 
moral  and  physical  well  being  of  the  people,  and  the  peace,  quiet^ 
and  good  order  of  society,  has  authority  to  regulate  its  observ- 
ance and  prevent  its  desecration  by  any  appropriate  legislation,  is 
unquestioned."  "While  works  of  charity  and  necessity  have 
usually  been  excepted  from  the  effect  of  laws  relating  to  the  Sab- 
bath, and  sometimes,  also,  those  persons  who  keep  another  day  of 
the  week,  still  quiet  pursuits  have  not,  even  when  they  can  be 
carried  on  without  the  labor  of  others,  because  general  and  ob- 
servance of  the  day,  so  far  as  practical,  have  been  deemed  essen- 
tial to  the  interest  of  the  public,  including,  as  a  part  thereof,  those 
who  prefer  not  to  keep  the  day,  as  their  health  and  morals  are 
entitled  to  protection,  even  against  their  will,  the  same  as  any 
other  class  in  the  community.  According  to  the  common  judg- 
ment of  civilized  men,  public  economy  requires,  for  sanitary  rea- 
sons, a  day  of  general  rest  from  labor,  and  the  day  naturally 
selected  is  that  regarded  as  sacred  by  the  greatest  number  of  citi- 
zens, as  this  causes  the  least  inconvenience  through  interference 
with  business.     Lindenmuller  v.  People,  supra. 

It  is  to  the  interest  of  the  state  to  have  strong,  robust,  healthy, 
citizens,  capable  of  self-support,  of  bearing  arms,  and  of  adding 
to  the  resources  of  the  country.  Laws  to  effect  this  purpose,  by 
protecting  the  citizen  from  overwork,  and  requiring  a  general 
day  of  rest  to  restore  his  strength  and  preserve  his  health,  have 
an  obvious  connection  with  the  public  welfare.  Independent 
of  any  question  relating  to  morals  or  religion,  the  physical  welfare 
of  the  citizen  is  a  subject  of  such  primary  importance  to  the 
state,  and  has  such  a  direct  relation  to  the  general  good,  as  to 
make  laws  tending  to  promote  that  object  proper  under  the  police 
power,  and  hence  valid  under  the  constitution,  which  *'  presup* 
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poses  its  existence,  and  is  to  be  construed  with  reference  to  that 
fact"  Village  of  Carthage  v.  Frederick,  122  X.  Y.  268,  273 ;  25 
N.  E.  480.  The  statute  under  discussion  tends  to  effect  this 
result,  because  it  requires  persons,  engaged  in  a  kind  of  business 
that  takes  many  hours  each  day,  to  refrain  from  carrying  it  on 
during  one  day  in  seven.  This  affords  an  opportunity,  recurring 
at  regular  intervals,  for  rest,  needed  both  by  the  employer 
and  employed,  and  the  latter,  at  least,  may  not  have  the 
power  to  observe  a  day  of  rest  without  the  aid  of  legislation.  As 
Mr.  Tiedeman  says,  in  his  work  on  Police  Powers :  "  If  the  law 
did  not  interfere,  the  feverish,  intense  desire  to  acquire  wealth, 
*  ♦  *  inciting  a  relentless  rivalry  and  competition,  would 
ultimately  prevent  not  only  the  wage  earners,  but  likewise  the 
capitalists  and  employers  themselves,  from  yielding  to  the  warn- 
ings of  naturo,  and  obeying  the  instinct  of  self-preservation,  by 
Testing  periodically  from  labor."  Tied.  Lim.  181.  As  barbers 
generally  work  more  hours  each  day  than  most  men,  the  legisla- 
ture may  well  have  concluded  that  legislation  was  necessary  for 
the  protection  of  their  health.  We  think  that  this  statute  was 
intended  and  is  adapted  to  promote  the  public  health,  and  thereby 
to  serve  a  public  purpose  of  the  utmost  importance,  by  promoting 
the  observance  of  Sunday  as  a  day  of  rest  It  follows,  therefore, 
that  it  does  not  go  beyond  the  limits  of  legislative  power  by  de- 
priving any  one  of  liberty  or  property  within  the  meaning  of  the 
constitution. 

The  learned  counsel  for  the  defendant,  however,  criticizes  the 
act  in  question  as  class  legislation,  and  claims  that  it  is  invalid 
under  the  fourteenth  amendment  to  the  constitution  of  the  United 
States,  because  it  denies  to  barbers  who  do  not  reside  in  New 
York  or  Saratoga  the  equal  protection  of  the  laws.  That  amend- 
ment does  not  relate  to  territorial  arrangements  made  for  different 
portions  of  a  state,  nor  to  legislation  which,  in  carrying  out  a 
public  purpose,  is  limited  in  its  operation,  but,  within  the  sphere 
of  its  operation,  affects  alike  all  persons  similarly  situated  Mis- 
souri V.  Lewis,  101  U.  &  22,  30;  Barbier  v.  Connolly,  118  U.  S. 
27,  81 ;  5  Sup.  Ct  857.  It  was  not  designed  to  interfere  with 
the  exercise  of  the  police  power  by  the  state  for  the  protection  of 
health,  or  the  preservation  of  morals.  Powell  v.  Pennsylvania, 
Vol.  XII— 5 
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127  U.  S.  678,  683  ;  8  Sup.  Ct  992,  1257.  The  statute  treats  all 
barbcra  alike  within  the  same  localities,  for  none  can  work  on 
Sunday  outside  of  New  York  and  Saratoga,  but  all  may  work  in 
those  places  until  a  certain  hour.  All  are,  therefore,  treated  alike 
under  like  circumstances  and  conditions,  both  in  the  privileges 
conferred  and  in  the  liabilities  imposed.  Hayes  v.  Missouri,  120 
U.  S.  68 :  7  Sup.  Ct  350.  As  was  said  by  the  learned  appellate 
division  in  deciding  this  case:  "  If  the  legislature  has  power  to 
regulate  the  observance  and  prevent  the  desecration  of  the  Sab- 
bath, it  has  the  power  to  say  what  acts  in  the  different  localities 
of  the  state  it  is  necessary  to  prohibit  to  accomplish  this  purpose. 
It  is  quite  conceivable  that  an  act  in  one  locality,  thickly  settled, 
should  be  prohibited,  which  in  spai-gely  settled  districts  of  the 
state  could  be  allowed,  and  for  this  reason  an  act  might  be  objec- 
tionable in  one  district,  but  not  in  another.  All  of  these  regula- 
tions have  in  view  the  proper  observance  of  the  day,  and  are 
within  the  discretion  of  the  legislature." 

We  think  tiiat  the  statute  violates  no  provision  of  cither  the 
federal  or  state  constitution,  and  that  the  judgment  appealed 
from  should,  therefore,  be  affirmed. 

GRAY,  J.  (dissenting). — This  enactment  can  only  find  its 
justification,  in  my  opinion,  in  an  attempted  exercise  of  the  police 
power  of  the  stata  I  can  not  suppose  that  it  is  to  be  defended 
as  a  proper  or  reasonable  extension  of  the  "Sunday  law  "  of  the 
state.  That  law  includes  in  the  works  of  necessity,  which  it 
permits,  "  whatever  is  needful  for  the  good  order,  health  or  com- 
fort of  the  community."  The  occupation  of  the  barber  has 
not  been  deemed  unlawful  under  it,  and  it  would  look  like  a 
relapse  into  the  narrow  groove  of  earlier  Puritanical  belief  if 
we  should  now  regard  it  as  inconsistent  with  the  due  observance 
of  the  Sabbath  day.  Conceding,  as  I  do,  to  the  legislature  a  wide 
range  in  the  exercise  of  what  is  known  as  the  police  power,  I 
think  that,  in  this  piece  of  legislation,  it  has  overstepped  the 
limits,  and  has  infringed  upon  the  constitutional  guaranties 
which,  in  effect,  assure  to  us  the  enjoyment  of  our  liberty  and  of 
our  property  in  all  reasonable  ways.  While  ii  has  been  frequent* 
ly  observed  that  it  is  difficult  to  define  the  limits  of  the  police 
power  of  the  state,  it  is,  nevertheless,  agreed  that  an  enactment 


Digitized  by  VjOOQIC 


PEOPLE   v.   HAVNOR.  85 

in  that  direction  must  be  one  having  reference  to  the  comfort, 
the  safety,  or  the  welfare  of  society.  A  line  of  decisions  in  the 
federal  and  state  courts  has  erected  these  monuments  to  denote 
the  boundaries  of  this  extraordinary  power,  which  is  deemed  to 
reside  in  the  legislative  agents  of  the  people  of  the  state.  We 
know  that  this  power  is  not  above  the  constitution,  but  that  it 
is  subject  to  it ;  and  when  legislation  violates  any  of  its  provisions, 
in  the  letter  or  the  spirit,  it  is  the  duty  of  the  courts,  upon  the 
faithful  performance  of  which  the  people  confidently  rely  to  in- 
terpose the  barrier  of  their  judgments  against  its  enforcement. 
Under  the  constitutional  guaranty,  every  one  is  at  liberty  to  fol- 
low any  lawful  avocation,  which  is  not  injurious  to  the  commu- 
nity, and  to  enjoy  its  fruits;  and  any  interference  by  the  legisla- 
ture, under  the  guise  of  a  police  regulation,  must  be  seen  by  the 
court  to  have  some  real  inference  to  the  common  good.  The 
mere  declaration  of  the  legislature  is  not  conclusive.  It  cannot 
seriously  be  said  that  the  defendant's  business  is  one  that  con- 
flicts with  the  comfort,  safety,  or  welfare  of  the  community,  when 
carried  on  upon  the  first  day  of  the  week,  called  "Sunday."  It 
is,  in  its  nature,  a  peaceable  occupation,  and,  as  usually  con- 
ducted, cannot  and  does  not  interfere  with  the  quiet  of  the  day, 
or  with  the  performance  of  any  citizen  of  the  duties  of  the  day, 
however  appointed.  It  is  one  that  not  merely  conduces  to  the 
comfort  of  the  individual,  but  promotes  his  decent  appearance 
as  a  member  of  the  community,  and  it  is  quite  impossible  to  con- 
ceive of  the  business  as  in  any  reasonable  way  militating  against 
the  requirements  of  society  with  respect  to  tlie  Sabbath  day.  The 
learned  justices  of  the  appellate  division  have  thouglit  that  it  is 
discretionary  with  the  legislature  to  enact  laws  for  tlie  regulation 
of  the  observance  of  the  Sabbath.  That  discretion  does  exist,  so 
far  as  to  prevent  what  is,  or  amounts  to,  a  desecration  of  the  day, 
as  was  decided  in  People  v.  Moses,  140  N.  Y.  215;  85  N.  E.  499; 
but  it  should  not  be  deemed  to  exist,  so  far  as  to  interfere  with  a 
peaceable  calling,  and  one  more  or  less  necessary  to  the  comfort 
and  decency  of  members  of  the  community. 

But  this  legislation,  in  my  judgment,  is  particularly  objec- 
tionable, and  deserving  of  judicial  condemnation,  for  the  reason 
thut  it  discriminates  unreasonably  in  dealing  with  those  who  aie 
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engaged  in  the  pursuit  of  a  lawful  avocation.  It  certainly  mast 
1)0  iriiplieil,  in  our  governmental  system,  tliat  legislation  shall  be 
equal  as  to  all  and  just  in  its  commands.  If  fhat  were  not  aO| 
government  by  the  people  for  the  people  would  exist  but  in 
name.  Tlio  fundamental  guaranties,  on  which  rest  our  social 
structure,  would  be  delusive.  The  legislature  cannot  act  arbi- 
trarily ;  and  if  this  act  is  to  be  defended  as  a  proper  exercise  of 
the  police  power,  then  it  is  without  shadow  of  excuse,  in  dis- 
criminating against  barbers  who  do  not  reside  in  the  city  of  New 
York  or  in  the  village  of  Saratoga  Springs.  Legislation  which 
discriminates  in  this  wise  is  not  in  harmony  with  the  idea  of  our 
democratic  form  of  government  Where  it  touches  the  pursuit  by 
individuals  of  a  lawful  avocation,  it  should  act  with  impartial 
hand,  affecting  all  alike  and  subjecting  every  one  interested  to  the 
same  restraints  for  the  sake  of  the  common  good.  There  is  no 
sensible  or  plausible  reason  for  the  discrimination  made  by  this 
law.  It  is  unnecessary,  unreasonable,  and  hostile  to  the  true 
policy  of  the  state.  Begarded  as  an  exercise  of  the  police  power 
it  cannot  be  justified  as  either  necessary  for  the  good  of  society,  or 
as  conducive  to  its  welfare;  and  it  is  violative  of  constitutional 
principles,  in  that  it  restrains  unduly  and  unequally  the  liberty  of 
those  etigaged  in  a  lawful  businesa 

I  think  the  judgment  appealed  from  should  be  reversed,  and 
that  the  defendant  should  be  discharged.   • 

BARTLETT,  J.  (dissenting).— While  this  court  has  very 
properly  held  that  the  Christian  Sabbath  is  one  of  the  civil  in- 
stitutions of  the  state,  and  that  the  legislature  may  regulate  its 
cibservance  and  prevent  its  desecration  (People  v.  Moses,  140 
N.  Y.  214;  85  K  E.  499),  I  think  the  case  at  bar  presents  an 
instance  where  the  lawmaker  have  overstepped  the  bounds  of 
legitimate  legislation  in  the  alleged  exercise  of  the  police  power. 
Chapter  828,  Laws  1895,  provides  substantially  that  any  pei-son 
who  engages  in  the  business  of  a  barber  on  the  first  day  of  the 
week  shall  be  deemed  guilty  of  a  misdemeanor;  provided  that, 
in  the  city  of  New  York  and  the  village  of  Saratoga  Springs, 
barber  shops  may  be  kept  open  until  1  o'clock  of  the  afternoon  of 
the  fii-st  day  of  the  week.     The  Penal  Code  provides  (section 
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263)  that  all  labor  on  Sunday  is  prohibited,  excepting  the  works 
of  necessity  or  charity.  These  works  are  then  defined  as  includ- 
ing "whatever  is  needful  during  the  day  for  the  good  order, 
health  or  comfort  of  the  community."  The  legislature,  by  per- 
mitting barber  shops  to  remain  open  for  a  portion  of  the  first  day 
of  the  week  in  two  localities  of  the  state,  necessarily  proceeded 
upon  the  theory  that  the  business  of  the  barber  is  a  work  of  neces- 
sity, contributing  to  the  comfort  of  the  community.  I  think 
it  clearly  within  the  power  of  the  legislature,  in  order  to  regulate 
the  observance  of  the  Sabbath,  to  control  the  hours  which  a  bar- 
ber shop  may  be  kept  open  on  the  first  day  of  the  week,  even  if 
the  comfort  of  the  community  may  be  to  some  extent  interfered 
with  in  so  doing.  This  principle  is  recognized  by  the  Penal  Code 
(section  267),  which  prohibits  the  public  sale  of  any  property  upon 
Sunday,  but  allows  articles  of  food  to  be  sold  and  supplied  before 
ten  o*clock  in  the  morning,  and  certain  articles  of  pei-sonal  prop- 
erty to  be  sold  during  the  entire  day.  If,  then,  the  business  of 
the  barber  is  a  work  of  necessity,  contributing  to  the  comfort  of 
the  community,  can  it  be  a  reasonable  exercise  of  the  police  power 
to  arbitrarily  extend  the  comfort  of  a  Sunday  morning  shave  to 
the  inhabitants  of  the  city  of  New  York  and  the  village  of  Sara- 
toga Springs,  and  deny  it  to  the  rest  of  the  state,  including  great 
cities  like  Brooklyn  and  Buflfalo  ? 

I  think  the  act  under  consideration  is  vicious  class  legisla* 
tion,  and  in  direct  violation  of  the  fourteenth  amendment  of  the 
constitution  of  the  United  States,  which  provides  that  no  state 
"shall  deprive  any  person  of  life,  liberty  or  property  without 
due  process  of  law,  nor  deny  to  any  peraon  within  its  jurisdiction 
the  equal  protection  of  the  laws."  The  act  is,  in  my  judgment, 
a  specimen  of  grotesque  and  absurd  legislation,  resting  upon  no 
principle  of  public  policy,  and  utterly  indefensible  under  any 
reasonable  or  proper  exercise  of  the  police  power.  The  supreme 
court  of  the  United  States  has  held  that  the  fourteenth  amend- 
ment does  not  impair  the  police  power  of  a  state  (Barbier  v.  Con- 
nolly, 118  U.  S.  27 ;  6  Sup.  Ct  857) ;  and  it  has  further  decided 
that  it  does  not  prohibit  legislation  which  is  limited  either  in  the 
objects  to  which  it  is  directed,  or  by  the  territory  within  which  it 
is  operated  (Hayes  v.  Missouri,  120  U.  S.  68,  71 ;  7  Sup.  Ct  850). 
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There  is,  however,  nothing  in  these  adjudications  which  will  sus- 
tain the  act  under  consideration.  In  the  exercise  of  the  police 
power,  the  legislature  is  vested  with  the  amplest  discretion,  the 
precise  limits  of.  which  can  not  be  accurately  defined,  but  there  is 
a  point  beyond  which  that  discretion*  can  not  be  exercised.  The 
language  of  Judge  Peckham  in  delivering  the  opinion  of  this 
court  in  People  v.  Gillson,  109  N.  Y.  at  page  401 ;  17  N.  E.  843, 
is  apposite.  The  learned  judge,  referring  to  In  i-e  Jacobs,  98 
N.  Y.  98,  said  :  "  As  is  also  said  in  the  last  case,  it  is  generally 
for  the  legislature  to  determine  what  laws  and  regulations  are 
needed  to  protect  the  public  health  and  serve  the  public  comfort 
and  safety,  and  if  its  measures  are  calculated,  intended,  conven- 
ient, or  appropriate  to  accomplish  such  ends,  the  exercise  of  its 
discretion  is  not  the  subject  of  judicial  review.  But  those  meas- 
ures must  have  some  relation  to  these  ends.  Courts  must  be  able 
to  see,  upon  a  perusal  of  the  enactment,  that  there  is  some  fair, 
just,  and  reasonable  connection  between  it  and  the  eir^s  above 
mentioned.  Unless  some  relation  exist,  the  enactment  can  not  be 
u))held  as  an  exercise  of  the  police  power." 

Can  it  be  said,  after  a  perusal  of  the  act  in  question,  that  its 
j^rovisions  are  a  reasonable  and  proper  exercise  of  the  police  power? 
I  think  not.  It  is  an  arbitrary,  discriminating  exercise  of  that 
power,  wliich  ought  not  to  be  tolerated.  The  good  offices  of  the 
barber,  being  a  work  of  necessity,  needful  on  Sunday  for  the 
comfort  of  the  community,  should  be  extended  to  all  portions  of 
the  state  alike.  It  is  true  the  legislature  might  allow  the  barber 
shops  to  remain  open  longer  on  Sunday  in  a  great  city  than  in  a 
country  village  ;  but,  subject  to  reasonable  regulation  as  to  hours, 
all  barbers  and  their  customers  are  entitled  to  the  equal  protection 
of  the  laws.  The  claim  that  the  work  of  the  barber  is  one  of 
necessity,  needful  during  the  early  hours  of  Sunday  for  the  com- 
fort of  the  community,  rests  upon  years  of  practical  construction 
of  the  various  laws  regulating  the  observance  of  the  Sabbath.  I 
think  that  chapter  828,  Laws  1895,  is  void,  as  violating  the  four- 
teenth amendment  of  the  constitution  of  the  United  States,  and 
for  the  further  reason  that  it  is  not  a  proper  exercise  of  the  police 
power. 
The  judgment  appealed  from  should  be  reversed. 
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All  concar  with  VANN,  J.,  for  affirmance,  except  GRAY,  and 
BARTLETT,  JJ.,  who  dissent^  each  reading  for  reveiaal,  and 
HAIGHT,  J.,  who  concurs  in  both  dissenting  opiniona 

Judgment  affirmed. 


April  14.  1896. 

PEOPLE  V.  LOUIS  P.  HERRMANN. 

1.  SuFREMB  COURT— Assignment  op  Justice. 

The  provision  of  tlie  constitution  and  section  282  of  the  Code  limit  the 
justices  of  the  appellate  division  to  appointing  to  duty  the  justices  of  the 
department  in  which  the  appellate  division  is  located,  and  do  not  apply  to 
the  appoiutment  of  a  justice  of  another  department. 

2.  Same. 

Supreme  court  justice,  who  is  not  a  member  of  the  appellate  division  of 
the  supreme  court,  may  hold  court  in  any  county  of  the  state. 

8.  Same. 

Such  justice,  if  he  accepts  an  assignment  by  the  appellate  division,  is 
authorized  by  the  constitution  to  hold  a  criminal  term  of  the  supreme 
court. 

Appeal  from  a  judgment  convicting  defendant  of  murder  in 
the  first  degree. 

Thomas  Garrett  Fennell,  for  appellant. 

John  D.  Lindsay,  for  respondent 

BARTLETT,  J.— The  learned  counsel  for  the  defendant  prac- 
tically conceded,  on  the  argument,  that  the  disposal  of  the  point 
challenging  the  jurisdiction  of  the  court,  presented  by  the  motion 
in  arrest  of  judgment,  would  be  decisive  of  this  appeal.  We 
have,  however,  examined  the  evidence  and  the  charge  of  the  trial 
judge  with  care,  and  find  no  valid  exception.     The  evidence  as 


Digitized  by  VjOOQIC 


40  NEW  YORK  CRIMINAL  REPORTS^   VOL.   ZIL 

to  the  purchase  of  the  revolver  was  competent  It  is  anDeceasaiy 
to  go  over  the  facts.     No  defense  was  established. 

The  objection  to  the  jurisdiction  is  based  upon  the  following 
facts :  On  the  25th  day  of  November,  1895,  the  appellate  divis- 
ion of  the  Firat  department  made  certain  assignments  of  justices 
to  hold  court  for  the  year  1896.  These  assignments  included 
special  terms  for  the  hearing  of  motions  and  ex  parte  business, 
special  terms  for  equity  cases  and  enumerated  business,  and 
ciiminal  terms  for  the  hearing  of  criminal  cases.  Among  the 
designations  for  the  latter  purpose  was  a  criminal  term,  to  be  held 
on  the  first  Monday  of  February /to  which  no  justice  was  assigned, 
and  later,  and  before  the  opening  of  that  term,  the  justices  of  the 
appellate  division  assigned  the  Honorable  Martin  J.  Keogh  to 
hold  the  sama     This  assignment  reads  as  follows : 

"The  justices  of  the  appellate  division  of  the  supreme  eourt 
in  the  First  department,  un  ler  the  authority  conferred  upon  them 
by  the  second  section  of  the  sixth  article  of  the  constitution,  and 
in  accordance  with  the  provisions  of  section  282  of  the  Code  of 
Civil  Procedure,  do  hereby  assign  the  Honorable  Martin  J. 
Keogh,  one  of  the  justices  of  the  supreme  court,  to  hold  trial  term, 
part  1,  of  the  supreme  court,  in  the  First  judicial  district  (for  the 
trial  of  criminal  causes),  for  the  terra  commencing  on  the  first 
Monday  of  February,  1896.  C.  H.  Van  Brunt,  Geo.  C.  Barrett, 
P.  C.  Williams,  Morgan  J.  0*Brien,  Edward  Patterson,  Geo.  L 
Inj^raham." 

Counsel  for  defendant,  when  moving  in  arrest  of  judgment, 
stated,  among  other  grounds,  the  following:  "Neither  this  court, 
nor  your  honor,  now  has,  or  ever  did  have,  jurisdiction  either  of 
the  person  of  this  defendant  or  of  the  subject-matter  of  this  in- 
dictment, for  the  reason  that  the  assignment  of  your  honor  to  sit 
and  hold  this  court,  by  the  appellate  division  of  the  First  depart- 
ment, is  illegal,  invalid,  and  without  authority  in  law."  Mr.  Jus- 
tice Keogh  is  not  a  justice  in  the  First  department,  and  the  sole 
question  presented  is  whether  he  was  authorized  to  hold  the  term 
of  court  at  which  the  defendant  was  tried,  convicted,  and  sen. 
tenced.  The  written  appointment  of  Mr.  Justice  Keogh  recites 
that  it  is  made  under  the  authority  conferred  by  the  second  sec- 
tion of  the  sixth  article  of  the  constitution  and  in   accoi'dance 
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with  the  provisions  of  section  232  of  the  Code  of  Civil  Procedure. 
The  constitutional  provision  referred  to  reads  as  follows :  "The 
justices  of  the  appellate  division  in  each  department  shall  have 
power  to  fix  the  times  and  places  for  holding  special  and  trial 
terms  therein  and  to  nssign  the  justices  in  the  departments  to  hold 
such  terms;  or  to  make  rules  therefor."  The  material  portions 
of  section  232  of  the  Code  of  Civil  Procedure  are  as  follows : 
"  The  justices  of  the  appellate  division  in  each  department  may 
fix  the  times  and  places  for  holding  special  and  trial  terms  therein^ 
and  assign  the  justices  of  the  departments  to  hold  such  terms,  or 
make  rules  therefor.  If  said  justices  of  the  appellate  division  in 
any  department  shall  not  have  fixed  the  times  and  places  for 
holding  said  special  and  trial  terms,  or  shall  not  have  assigned  the 
justices  to  hold  such  terms,  or  shall  not  have  made  rules  therefor, 
before  the  first  day  of  December,  in  the  year  eighteen  hundred 
and  ninety-five,  and  in  every  second  year  thereafter,  the  justices 
of  the  supreme  court  for  such  judicial  department,  or  a  majority 
of  them  not  designated  as  justices  of  the  appellate  division,  must, 
between  the  first  and  fifteenth  days  of  December  in  each  of  said 
years,  appoint  the  times  and  places  for  holding  the  trial  and  spec- 
ial terms  of  the  supreme  court  within  their  department,  for  two 
years  from  the  first  day  of  January  of  the  year  next  following ; 
if  for  any  reason,  such  appointment  is  not  made  before  the  expira- 
tion of  the  time  so  ."Specified,  it  must  be  made  at  the  earliest  con- 
venient time  thereafter."  (See  Laws  1895,  p.  88Q,  a  946,  sec.  4^ 
as  to  present  reading  of  this  section.) 

The  provision  of  the  constitution  and  the  section  of  the  Code 
just  quoted  obviously  limit  the  justices  of  the  appellate  division 
to  appointing  to  duty  the  justices  of  the  department  in  which  the 
appellate  division  is  located,  and  do  not,  in  terms,  cover  the  par- 
ticular case  now  under  consideration.  This  limitation  is  recog- 
nized by  the  Code  of  Civil  Procedure  (section  237.)  It  is  not  to 
be  presumed  that  the  framers  of  the  constitution  intended  to  in- 
vest each  appellate  division  with  the  power  'to  assign  justices  of 
the  supreme  court  from  any  part  of  the  state  to  perform  duty  in 
the  particular  department  where  it  is  located.  Such  a  construe* 
tion  would  tend  to  subvert  our  entire  judicial  system.  We  find, 
however,  that  the  constitution  (article  6,  sec.  6)  reads  as  follows  : 
Vol.  Xll-d 
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^*  Circuit  courts  and  courts  of  oyer  and  terminer  are  abolished 
from  and  after  the  last  day  of  DecemlDcr,  one  thousand  eight 
hundred  and  ninety-five.  All  their  jurisdiction  shall  thereupon 
be  vested  in  the  supreme  court,  and  all  actions  and  proceedings 
then  pending  in  such  courts  shall  be  transferred  to  the  supreme 
•court  for  hearing  and  determination.  Any  justice  of  tlie supreme 
<;ourt,  except  as  otherwise  provided  in  this  article,  may  hold  in 
Any  county."  It  will  be  observed  that  the  constitution  provides, 
in  general  terms,  that  any  justice  of  the  supreme  court,  "  except 
as  otherwise  provided  in  this  article,"  may  hold  court  in  any 
county.  Upon  an  examination  of  the  article  in  question,  to 
ascertain  what  limitation  is  imposed  upon  this  general  power  by 
tlie  words  **  except  as  otherwise  provided,"  it  appears  that  section 
two  thereof  reads  as  follows :  ''  No  justice  of  the  appellate  di- 
vision shall  exercise  any  of  the  powera  of  a  justice  of  the  supreme 
court  other  than  those  of  a  justice  out  of  court,  and  those  pertain- 
ing to  the  appellate  division,  or  to  the  hearing  and  decision  of 
motions  submitted  by  consent  of  counsel." 

As  Mr.  Justice  Keogh  is  not  a  member  of  an  appellate  division 
of  the  supreme  court,  we  are  of  the  opinion  that  this  provision 
of  the  constitution  applies  to  him  without  limitation,  and  that  he 
may  hold  court  in  any  county  of  the  state.  (See,  also,  section 
235,  Code  Civ.  Proc.)  It  therefore  follows  that,  while  the 
written  assignment  of  Mr.  Justice  Keogh  by  the  justices  of  the 
Appellate  division  of  the  first  department  can  not  be  regarded  as 
made  under  the  provisions  of  the  constitution  and  the  Code 
therein  referred  to,  yet  it  may  be  treated  as  a  very  proper  invita- 
tion, on  the  part  of  the  learned  judges  signing  it  addressed  to  Mr. 
Justice  Keogh,  asktng  him  to  hold  the  February  criminal  term 
in  the  city  of  New  York.  It  was  doubtless  an  invitation  which 
Mr.  Justice  Keogh  was  at  liberty  to  have  declined  had  he  seen 
fit  to  do  so,  but,  having  accepted  it,  he  was  authorized  by  the 
constitution  (article  6,  section  6)  to  hold  the  term  of  court  in 
question.  This  leads^to  the  conclusion  that  the  criminal  term  at 
which  the  defendant  was  tried,  convicted,  and  sentence  was  legally 
<5onstituted,  and  the  judgment  appealed  from  must  be  affirmed. 

The  judgment  appealed  from  should  be  affirmed,  and  the  record 
remitted  to  the  supreme  court  to  carry  out  thesentenca 

All  concur.     Judgment  affirmed. 
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€^ottrt  of  ^pptnlj. 

December  19, 1895. 

THE  PEOPLE  V.  EUGENE  E.  MoCLURR 

Stidbkcie — ^Recbiyino  stolen  goodb. 

upon  the  trial  of  an  indictment  for  receiving  certain  stolen  goods  know« 
ing  them  to  have  been  stolen,  the  rule  that  it  is  improper  upon  the  trial  of 
a  party  for  one  offense  to  give  proof  that  he  is  guilty  of  another  on  evi- 
dence having  no  connection  with  the  offense  on  trial,  does  not  apply  to  a 
case  where  it  is  difficult,  if  not  impossible,  to  separate  the  transaction.  So 
held,  where  the  evidence  tends  to  identify  the  goods  covered  by  the  indict- 
ment, and  it  appears  that  the  proof  in  reference  thereto  justifies  the  in- 
ference by  the  jury  that  all  the  goods  were  taken  from  the  same  place,  by 
the  same  person,  at  the  same  time,  and  were  received  by  defendant  from 
the  same  person  at  the  same  time. 

Appeal  from  supreme  court,  general  terra,  third  department 

Eugene  E.  McOlure  was  convicted  of  receiving  stolen  goods, 
from  a  reversal  by  the  general  term  (34  N.  Y.  Supp.  974)  of  a 
conviction  the  state  appeals.     Reversed. 

Upon  the  trial,  the  people  were  allowed  to  prove,  under  the  ob- 
jections of  the  defendant,  that  the  defendant,  McClure,  had  re- 
ceived and  had  in  his  possession,  at  the  time  the  goods  of  Little 
&  Co.  were  recovered,  the  balance  of  merchandise  stolen  from  the 
same  car  at  the  same  time,  and  presumably  by  the  same  person. 

John  P.  Kelly,  for  the  Peopla 

R  A.  Parmenter,  for  respondent, 

O'BRIEN,  J. — The  indictment  in  this  case  charpred  the  defend- 
ant with  having  received  certain  goods,  knowing  them  to  be 
stolen.  The  goods  were  described  ns  cigars,  cigarettes,  and  pack- 
ages of  tobacco,  of  certain  brands.  The  proof  tended  to  show  that 
tliis  property  was  stolen  from  a  railroad  car  while  in  transit  to 
certain  consignees.  In  the  same  car  were  certain  dry  goods  owned 
by  other  persons,  and  consigned  to  other  parties.  The  proof 
tended  to  show  that  these  dry  goods  were  stolen  from  the  same 
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car  at  the  same  time,  and  bj  the  same  person,  and  delivered  to 
the  defendant  Both  classes  of  goods  were  found  in  the  defend- 
ant's possession.  The  learned  general  term  reversed  the  convic- 
on  the  ground  that  it  was  incompetent,  on  a  trial  of  defendant 
upon  the  charge  of  receiving  the  stolen  tobacco  and  cigars,  know- 
ing them  to  be  stolen,  to  give  proof  of  receiving  the  stolen  dry 
goods  from  some  other  pei'son  and  at  some  other  time,  knowing 
them  to  be  stolen ;  that  it  was  improper,  upon  the  trial  of  a  party 
for  one  offense,  to  give  proof  that  he  was  guilty  of  another  offense- 
having  no  connection  with  the  offense  on  trial.  We  would  have 
no  difficulty  in  agreeing  with  the  learned  general  term  with  re, 
spect  to  the  general  principle.  We  are  unable  to  see,  however 
tliat  the  rule  has  any  application  to  this  case.  It  was  difficult,  if 
not  impossible,  to  separate  the  transaction.  All  the  goods  were 
in  the  same  car,  and  the  circumstances  were  such  that  the  jury 
hm^  the  right  to  find  or  infer  that  all  were  taken  therefrom  by  the 
same  person.  All  of  them  were  found  in  the  defendant's  posses- 
sion, and  when  found,  the  defendant  had  a  long  conversation  with 
the  police  in  regard  to  the  matter,  which  ended  in  his  restoring 
all  the  goods  to  the  railroad.  The  defendant's  admissions  proved 
by  the  police  were  of  such  a  character  as  to  warrant  a  finding  that 
the  defendant  received  all  the  goods  at  the  same  time,  and  from 
the  same  person.  It  is  true  that  the  defendant,  when  on  the  stand 
as  a  witness,  gave  testimony  tending  to  show  that  the  dry  goods 
were  I'eceived  by  him  at  another  time  and  from  another  person 
but  this  was  not  conclusive.  The  jury  had  a  right  to  consider  the 
defendant's  admissions  at  the  time  of  the  discovery  of  the  goods, 
and  were  not  necessarily  bound  by  the  subsequent  narrative.  So- 
that  the  case  did  not  fall  within  the  rule  referred  toby  the  learned 
court  below.  The  people  were  bound  to  identify  by  proof  the 
pails  and  packages  of  tobacco  found  in  defendant's  possession  as 
those  stolen  from  the  car,  and  if  they  conld  sliow  that  other  goods 
contained  in  the  same  package  with  the  cigare  were  found  in  the 
defendant's  possession  after  the  theft ,  that  fact  would  aid  in  the 
identification  of  the  cigars  and  tobacco.  A  perfect  identification 
of  the  dry  goods  would  help  an  imperfect  identification  of  the 
other  goods,  since  they  were  all  taken  from  the  same  car,  and 
were  found  in  the  same  place.     So  that  this  was  not  the  case  of 
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TeoeiWog  other  goods  at  other  times  and  from  other  persons,  but 
the  proof  was  suffieieut  for  the  consideration  of  the  jury,  and  Xhe 
inference  could  fairly  be  drawn  that  the  defendant  received  all  the 
goods  from  the  same  time,  though  his  own  testimony  was  on  the 
contrary. 

But|  while  disagreeing  with  the  learned  general  term  in  this  re- 
spect, still  I  think  the  judgment  was  properly  reversed,  for  the 
reason  that  the  record  does  not  show  that  the  defendant  was 
ever  legally  convicted  or  sentenced,  but  does  show  the  contrary. 
By  section  436  of  the  Code  of  Criminal  Procedure,  the  jury  in  a 
criminal  case  may  either  render  a  general  verdict,  or  where  they 
are  in  doubt  as  to  the  legal  effect  of  the  facts  proved,  they  may 
except  upon  an  indictmeut  for  libel,  find  a  special  verdict  The 
next  two  sections  define  a  general  verdict  to  be  ''  Guilty*'  or  "  Not 
guilty,*'  and  a  special  verdict  to  be  that  by  which  the  jury  find 
the  ^ts  only,  leaving  the  judgment  to  the  court  It  must  eon- 
tain  the  conclusions  of  fact  as  established  by  the  evidence  to  the 
satisfaction  of  the  jury,  and  not  the  evidence  to  prove  them.  The 
next  section  provides  the  special  verdict  must  be  reduced  to  writ- 
ing in  the  presence  of  the  jury,  and  agreed  to  by  them  before  they 
are  discharged,  and  entered  in  the  minutes  of  the  court  The 
case  before  us  contains  these  minutes  certified'  by  the  clerk  and 
from  them  it  appears  that  the  jury  came  into  court,  and  delivered 
the  verdict  '*  that  they  find  the  prisoner,  Eugene  McClure,  guilty 
of  receiving  stolen  goods."  The  four  sections  following  provide 
for  a  hearing  by  the  court  upon  the  fecial  verdict,  providing, 
among  other  things,  that  upon  such  hearing  the  defendant's  coun- 
sel shall  have  the  right  to  close  the  argument  Section  443  pro- 
vides that,  if  the  facts  found  by  the  jury  are  not  suffioiont  to  enable 
the  court  to  judge  whether  or  not  the  facts  import  a  crime  then  a 
new  trial  shall  be  granted.  The  object  of  these  proceedingji  after 
the  verdict  is  obtained  the  judgment  of  the  court  upon  the  ques- 
tion whether  the  facts  found  do  or  do  not  import  the  crime  charged, 
and  if  they  do  not,  then  the  defendant  must  be  discharged.  The 
verdict  in  this  ease  being  special,  no  sentence  could  be  pronounced 
nntil  furtlier  proceedings  before  the  court,  and  on  these  proceed- 
ings the  defendant  must  have  been  discharged,  since  the  facts 
found  do  not  import  any  crimeL     The  facts  found  constitute  hut 
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one  element  of  the  offense  charged,  as  guilty  knowledge  that  the 
goods  had  been  stolen  is  that  main  ingredient  of  the  crima  In 
Miller  v.  People,  25  Hun,  473,  the  jury  returned  the  following 
verdict:  "We  find  the  prisoner  guilty  of  receiving  stolen  goods 
knowing  them  to  be  stolen."  It  was  held  that  this  was  a  special 
verdict,  which  could  not  be  enlarged  by  intendment,  or  held  to 
mean  more  than  it  expressed,  and  as  it  was  not  found  that  he  re« 
ceived  them  feloniously,  no  crime  was  found,  and  the  judgment 
of  conviction  was  reversed.  The  reasons  for  this  result,  and  the 
authorities  cited  in  the  opinion,  apply  with  full  force  to  this  case. 
We  must  take  the  verdict  in  this  case  as  it  has  been  certified  to 
us  by  the  clerk  whose  duty  it  was  to  record  it  It  cannot  be  en- 
larged or  changed  by  any  admissions,  verbal  or  written,  which 
the  defendant  or  his  counsel  made  afterwarda  When  the  de- 
fendant was  sentenced  to  the  state  prison,  immediately  afterwards 
the  only  authority  that  the  court  had  to  act  upon  was  this  verdict 
expressed  in  the  very  words  quoted.  When  it  was  entered  in  the 
minutes  of  the  court,  the  defendant  was  at  that  moment  convicted  • 
or  not  If  he  was  not  then  convicted,  he  could  not  be  afterwards 
by  admissions,  however  made. 

Now,  it  appears  that  long  after  this  verdict  was  rendered,  and 
after  sentence  passed,  the  defendant's  counsel  made  a  bill  of  ex- 
ceptions, in  which  it  is  stated,  by  way  of  recital  of  the  proceedings, 
that  there  was  a  general  verdict  of  guilty.  It  was  not  necessary 
in  the  bill  of  exceptions,  to  say  anything  whatever  about  the  form 
of  the  verdict  It  is  perfectly  manifest  that  this  statement  is 
nothing  more  than  an  erroneous  construction  by  the  counsel  of 
the  legal  effect  of  the  verdict  as  entered  by  the  clerk,  and  to  hold 
that  such  a  statement  changes  or  modifies  the  verdict  as  certified 
by  the  clerk  whose  duty  it  was  to  enter  it,  or  is  to  be  taken  as 
importing  verity  against  the  plain  terms  of  the  court  record,  seems 
to  me  utterly  impossible 

But  there  is  nothing  in  this  case  like  a  formal  judgment  record. 
The  only  judgment  tliat  appeai-s  is  the  sentence  of  the  court  In 
Me^sner  v.  People,  45  N.  Y.  1,  this  court  reversed  a  conviction  in 
a  criminal  case  where  the  record  failed  to  show  that  the  prisoner, 
before  sentence,  was  asked  by  the  court  what  he  had  to  say  why 
judgment  should  not  be  pronounced  against  him.     This  was  said 
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to  be  a  substantial  right,  and  one  of  the  safeguards  which  the  law 
gave  to  the  accused,  and  it  was  followed  in  many  subsequent 
cases.  Graham  v.  People,  63  Barb.  468.  When  the  legislature 
came  to  codify  the  criminal  law,  so  important  did  this  right  seem 
to  them  that  it  was  provided,  in  section  480  of  the  Code  of  Criminal 
Proceiiure,  ihat  when  the  defendant  appears  for  judgment  he  must 
be  asked  by  the  clerk,  whetherjie  have  any  legal  cause  to  show 
why  judgment  would  not  be  pronounced  against  him.  In  this  case 
the  importance  of  observing  that  provision  is  obvioua  If  it  had 
been  complied  witli,  the  defendant  would  then  have  an  opportun- 
ity to  call  the  attention  of  the  court  to  the  form  of  the  verdict, 
and  the  nece&;ity  of  further  legal  proceeding  thereon  before  judg- 
ment could  be  pronounced,  and  that  was  the  first  opportunity 
that  he  had  to  raise  the  question  after  the  entry  of  the  verdict 
If  the  sentence  is  to  be  deemed  a  judgment,  this  question  re- 
mains, for  nowhere  in  the  record  before  us  does  it  appear  that 
the  defendant  had  the  benefit  of  this  legal  right  Before  a  person 
can  be  deprived  of  life  or  liberty,  the  people  are  bound  to  show 
that  every  provision  of  law  intended  for  his  benefit*  or  safety  has 
been  complied  .with.  The  Code  also  provides  what  the  defendant 
may  show  when  so  asked,  in  arrest  of  judgment  or  otherwise,  and 
it  is  only  after  it  appears  that  he  has  nothing  to  allege  in  that  re- 
gard that  the  court  is  permitted  to  pronounce  judgment  For 
these  reasons,  I  think  the  general  term  properly  reversed  the  con- 
viction. 

But  my  brethren  do  not  concur  in  this  last  view,  but  hold  that, 
considering  the  minutes  and  their  reference  to  the  indictment 
under  which  the  conviction  was  had,  and  the  express  statement  in 
the  bill  of  exceptions  that  the  jury  rendered  a  general  verdict  of 
guilty,  this  record  shows  a  conviction  for  the  offense  charged  in 
the  indictment,  namely,  the  receiving  of  stolen  goods  with  guilty 
knowledga  This  necessarily  leads  to  a  reversal  of  the  judgment 
of  the  general  term,  and  an  affirmance  of  the  conviction. 

All  concur,  except  O'BRIEN,  J.,  who  dissents  from  result 

Judgment  accordingly. 
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NOTE  ON  "RECEIVING  STOLEN  GOODS." 

Knowledge,  on  part  of  receiver,  that  the  goods  were  stolen,  cannot  be  In- 
ferred from  the  bare  fact  of  receiving  the  goods.  Castleberry  v.  State  (Tex^ 
Cr.  App.).  88  S.  W.  875. 

Nor  from  the  fact  that  defendant  denied  that  he  had  received  the  goods 
from  a  negro  who  had  stolen  it,  and  who,  he  knew,  was  employed  in  a  mer- 
chant tailor's  store,  and  who  belonged  to  the  best  circles  of  his  people,  where 
he  had  openly  acknowledged  that  he  had  received  other  goods  from  the  thief, 
and  proved  good  character.    Williamson  v.  Commonwealth  (Va.),  28  S.  E.  762. 

It  is  not  necessary  that  an  indictment  for  receiving  stolen  goods  should  name 
the  person  from  whom  they  were  received.  State  v.  Fenerhaken  (Iowa),  65 
N.  W.  299. 

In  order  to  show  knowledge  that  the  goods  were  stolen,  previous  trans- 
actions between  defendant  and  the  thief  in  reference  to  other  stolen  property, 
are  admissible.    State  v.  Fenerhaken  (Iowa),  65  N.  W.  299. 

Testimony  of  the  thieves,  on  a  trial  for  receiving  stolen  property,  Is  insuffi- 
cient to  convict,  unless  corroborated  by  other  evidence  connecting  defendant 
with  the  offense  charged,  going  not  only  to  the  receipt  of  the  goods,  but  also 
the  fact  that  they  were  stolen.    State  v.  Fenerhaken  (Iowa),  65  N.  W.  299. 

The  corroboration  may  be  by  circumstantial  evidence.  State  v.  Fenerhaken 
(Iowa),  66  N.  W.  299. 

The  fact  that,  if  the  goods  are  found  in  defendant's  possession,  he  oonceals, 
or  denies  having  them,  is  corroborative.  State,  v.  Fenerhaken  (Iowa),  65  N. 
W.  299.    The  weight  thereof  is  for  the  jury.    Id. 

Where  the  facts  are  such  as  would  reasonably  satisfy  a  man  of  defendant's 
age  and  intelligence  that  the  goods  received  were  stolen,  or  where  he  fails  to 
follow  up  such  inquury  so  suggested  for  fear  that  he  would  learn  that  the  goods 
were  stolen,  he  should  be  as  "  rigidly"  held  responsible  as  though  he  had 
knowledge,  etc.    State  v.  Fenerhaken  (Iowa),  65  N.  W.  299. 

It  need  not  be  proved,  on  a  prosecution  for  receiving  stolen  goods.  Instituted 
in  the  county  where  the  theft  was  committed,  that  defendant  received  the 
property  in  such  county.  Bonner  ▼.  State  (Tex.  Cr.  App.),  82  S.  W.  1048 ; 
Moseley  v.  State  (id.),  82  id.  1042. 

Though  there  may  be  no  direct  evidence  that  the  defendant  received  the 
property  from  any  person  who  had  stolen  it,  nor  any  evidence  that  he  had 
positive  information,  wlien  he  sold  it,  that  it  had  been  stolen,  yet  the  circum- 
stances may  constitute  potential  evidence  that  the  defendant  possessed  the  guilty 
knowledge  alleged  in  the  indictment.  People  v.  Schooley,  149  N.  Y.  99  ;  48 
N.  E.  586.  The  circumstances,  referred  to  in  this  case,  were  his  manner  of 
receiving  and  dealing  with  the  stolen  goods;  his  knowledge  and  description  of 
the  person  from  whom  he  claimed  to  have  received  them;  his  acts  in  transfer- 
ring them ;  the  pecularities  attending  such  transfers  and  his  method  of  pay- 
ments to  the  claimed  owner,  and  the  fact  that  they  were  in  his  possession. 
People  V.  Schooley.  149  N.  Y.  99;  43  N.  E.  686. 

An  information,  which  fails  to  charge  that  the  goods  received  by  the  de- 
fendant were  stolen  goods,  is  fatally  defective.  Anderson  v.  State  (Fla.),  20 
So.  765. 
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It  is  not  necessary,  in  an  Infonnatioii  for  the  offense  of  reeeiving  stolen 
goods,  where  it  a  substantire  felony,  to  state  the  name  of  the  thief,  nor  the 
person  from  whom  the  same  were  received,  nor  that  the  name  of  such  penon 
Is  unlLDown.    Anderson  T.  State  (Fla.),  20  So.  765. 

Section  2451,  Fla.  R.  8.  makes  the  buying  and  receiving  of  stolen  goods, 
knowing  the  same  to  have  been  stolen,  a  substantive  felony.  Anderson  v. 
State  (Fla.),  20  So.  706. 

It  must  be  proved.  In  a  prosecution  for  receiving  stolen  property,  that  de. 
fendant  knew  it  was  stolen.  State  v.  Ooldblat,  50  Mo.  App.  186.  Such  knowl- 
edge need  not  be  personal  or  actual.    Id. 

The  time  and  place  of  the  theft  need  not  be  alleged  in  an  Information  for  re> 
eeiving  stolen  property.  People  v.  Smith  (Mich.),  64  N.  W.  487  ;  94  Mich. 
644;  State  V.  Crawford  (S.  0.),  17  S.  E.  790. 

Guilty  intent,  further  than  the  fact  that  defendant  knew  the  goods  were 
stolen,  need  not  be  shown.    State  v.  Smith  (Iowa),  55  N.  W.  16. 


tf 0ttyt  at  S^vuff m^. 

April  14, 1896. 
PEOPLE  V.  TBUFIL  TUCZKEWITZ. 

1.  BviDBlfOB— HOMTOIDB— InSANITT. 

Where,  on  the  trial  of  an  Indictment  for  homicide  the  defense  is  insanity, 
the  hypothetical  question  to  an  expert  witness,  which  assumes  that  the  de. 
fendant  was  subject  to  epilepsy,  when  there  is  no  evidence  to  such  effect, 
is  properly  excluded. 

t.  SaMR— EBBOR  CURBD. 

But,  if  such  ruling  is  objectionable,  it  is  cured  by  a  subsequent  ruling 
permitting  the  question  in  substantially  the  same  form  to  be  answered. 

3.  Same— Htfothbtical  quBsriON. 

Upon  such  trial,  an  answer  to  a  hypothetical  question  which  embraces 
a  conclusion  of  law  which  was  not  called  for  by  the  question  or  proper  to 
be  included  if  it  had  been,  is  properly  excluded. 

4.  HoMiciDB— Instbuotiob. 

A  request  to  charge  "  that  the  Jury  were  bound  to  believe  the  testimony 
of  any  disinterested  witness  which  is  not  contradicted  and  which  is  not  in 
itself  improbable,"  is  properly  declined. 

5.  SaMB— QUESTIOB  OF.  FACT. 

The  rules  of  evidence  in  civil  cases  are  applicable  also  to  criminal  cases, 
except  that  in  criminal  cases  the  Jurors  are  the  exclusive  Judges  of  all 
questions  of  fact 
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6.  Samk— Instructiok. 

UpOD  such  trial,  an  in.struction  *'that  if  the  Jury  find  that,  at  th^^ 
moment  of  shooting,  the  defendant  had  sufficient  reason  to  know  the 
nature  and  quality  of  his  act,  ftnd  that  it  was  wrong ;  but  that,  neverthe* 
less,  he  would  not  haye  done  it  but  for  a  sudden  fit  of  passion,  they  can 
not  coQvict  him  of  the  crime  charged  in  the  indictment/'  is  properly  re* 
fused. 

7.  Sams. 

Refusal  to  charge  "  that  if  the  jury  believed  that  the  defendant's  mother. , 
in  her  lifetime,  was  insane,  and  that  insanity  is  hereditary,  they  must  take . 
that  fact  into  consideration  in  determining  the  question  of  the  defendant's 
Insanity  .at  the  moment  of  the  shooting,"  is  erroneous. 

8.  Samb. 

The  court  is  not  required  to  charge  in  reference  to  specific  items  of  evL 
dence  selected  by  counsel,  but  can  only  properly  be  called  upon  to  charge 
generally  with  reference  to  the  facts  proved. 

Appeal  from  a  judgment  csonvicting  defendant  of  murder  in  the 
firat  degree. 

Henry  D.  Sedgwick,  Jr.,  and  Herman  L.  Both,  for  appellant 

John  D.  Lindsay,  Asst.  Dist  Atty.,  for  the  People 

HATGHT,  J.— On  the  8th  day  of  January,  1895,  a  little  after 
five  o'clock  in  the  afternoon,  at  the  office  of  one  Adolph  Lissner^ 
at  No.  228  East  Sixth  street;  in  the  city  of  New  York,  the  de- 
fendant, Tuefil  Tuczkewitz,  shot  and  killed  one  Adolph  Balen- 
siefer.  The  defense  interposed  upon  the  trial  was  that  of  in- 
sanity. There  is  some  little  variance  in  the  testimony  of  the 
witnesses  as  to  the  minor  details,  to  which  attention  will  be  called^ 
but  the  controlliag  facts  are  without  material  disputa 
The  history  of  the  case  is  substantially  as  follows : 
The  defendant  was  born  in  Kassian  Poland,  in  the  year  1858. 
His  father  had  engaged  in  the  revolt  in  Poland,  and  had  been 
banished  to  Siberia.  After  som«  years  of  banishment,  he 
escaped,  and  fled  to  France,  where  he  was  last  heard  from.  Hia 
mother  was  engaged  as  a  domestic  in  an  hotel,  taking  care  of 
rooms.  The  defendant,  when  a  young  man,  learned  the  trade 
of  a  weaver,  and  engaged  in  that  business  until  he  was  about 
twenty-five  years  of  age,  when  he  came  to  the  United  States.  He 
vorked  at  his  trade  for  a  few  weeks  near  Philadelphia,  and  then, 
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hearing  that  his  mother  was  sick,  returned  to  Bassia.  He  re- 
mained with  her,  however,  but  a  short  time,  when  he  again  re- 
turned to  this  country,  and  worked  at  various  occupations,  as  dish 
washer,  as  fireman,  and  assistant  cook  in  a  restaurant,  and  as  a 
coppersmith.  His  chief  employment  was  with  George  Kup- 
ferjan,  who  had  a  restaurant  at  No.  2046  Third  avenue,  in  the 
city  of  New  York,  for  whom  he  worked  as  a  cook  oflE  and  on  for 
seven  yeara  In  June  or  July,  1894,  he  heard  that  his  mother 
had  died;  and  he  again  returned  to  Russia,  where  he  received, 
as  bis  inheritance  from  her  estate,  the  sum  of  $800.  He  re- 
mained in  Russia  but  a  few  days,  and  again  returned  to  the  city 
of  New  York,  arriving  about  the  middle  of  September.  He  de- 
posited his  money  in  a  bank,  and  then  sought  a  business  in 
which  he  could  engage.  On  the  1st  day  of  October,  he  saw, 
an  advertisement  in  one  of  the  papers  of  Adolph  Lissner,  a  real 
estate  broker,  announcing  an  interest  in  ^  restaurant  and  bakery 
for  sale.  On  the  same  day,  he  called  upon  Lissner  at  his  office, 
at  No.  228  East  Sixth  street,  and  was  by  him  advised  that  the 
roitaorant  and  bakery  advertised  for  sale  was  that  of  Adolph 
Balensiefer,  at  485  Third  avenua  The  defendant  then  went  to 
Balensiefer,  looked  over  the  place,  and  entered  into  an  arrange- 
ment with  him  to  give  him  $700  for  a  half  interest  in  the  busi- 
ness, with  the  understanding  that  they  would  become  copartners 
and  that  he  should  be  permitted  to  draw  from  the  business 
twenty-five  dollars  per  week.  That  evening  they  returned  to 
Lissner  8  office,  stated  the  arrangement  to  him,  and  directed  him 
to  draw  up  the  necessary  papers,  which  he  did,  and  on  the  next 
day  they  were  executed,  and  the  transaction  closed.  The  de- 
fendant then  went  to  work  at  the  new  place  in  which  he  had 
purchased  an  interest,  but  within  a  few  days  he  again  called 
upon  Lissner,  and  complained  that  Balensiefer  was  not  treatin;^ 
him  fairly ;  that  he  had  been  informed  that  Balensiefer  was  a 
rascal ;  that  he  kept  his  daughters  in  the  office,  and  they  took  in 
all  the  money.  Lissner  then  went  with  him  to  the  bakery,  saw 
Balensiefer,  and  apparently  adjusted  the  differences  between  them. 
But  this  lasted  but  for  a  few  days,  for  about  the  9th  of  October 
the  defendant  again  called  upon  Lissner,  and  told  him  that  he  did 
not  like  the  business,  and  wanted  to  get  out  of  it.     This  resulled 
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iQ  aDotUer  interview  with  Baleosiefer,  in  which  he  was  asked  to 
buj  back  the  defendant's  interest,  but  this  he  declined  to  ;    but  it 
was  finally  arranged  that  he  should  give  the  defendant  $100,  the 
partnership  should  be  dissolved,  and  that  Lissner  should  again 
advertise  the  business  for  sale,  with  the  understanding  that  the 
defendant  should  have  half  the  proceeds  of  any  sale  which  should 
be  effected.     Lissner  then  again  advertised  the  business  for  sale, 
but  no  purchaser  came  until  the  15th  day  of  November,  when  a 
man  by  the  name  of  Richard  Reinhold  was  found,  who  entered 
into  an  agreement  with  Balensiefer  to  pay  him  $500  in  cash,  and 
^^ngage  in  the  business  at  once,  with  the  privilege  of  deciding  at 
the  end  of  a  week  whether  he  desired  to  become  a  partner  or  the 
sole  proprietor,  by  paying  an  additional  sum  of  $900.     It  was 
also  agreed  that,  in  case  the  business  did  not  prove  to  be  what  it 
was  represented,  Balensiefer  should  return  to  him  the  $500  paid. 
At  the  end  of  the  week,  Reinhold  entered  into  a  co-partnership 
with  Balensiefer,  but  did  not  pay  him  anything  in  addition  to  the 
$500.     Lissner  advised  the  defendant  that  he  was  entitled  to  one- 
half  of  the  $500  paid  in  by  Reinhold.     The  defendant  then  called  | 
upon  Balensiefer  for  the  money,  who  told  him  that  he  did  not 
think  he  was  entitled  to  anything  until  the  entire  business  was            ' 
sold,  but  that,  to  end  the  matter,  he  would  give  him  $200  in  cash             ' 
for  his  claim.    This  the  defendant  refused  to  accept,  and  an  action 
was  brought  therefor  in  the  district  courts,     A  judgment  was  ob- 
tained for  the  sum  of  $260,  and  execution  was  issued  thereon 
against  Balensiefer.     The  execution,  however,  was  returned  un-            i 
satisfied  by  the  city  marshal,  who  reported  that  Balensiefer  had            i 
transferred  his  interest  in  the  concern  to  his  wifa     Various  plans            I 
were  then  talked  over  between  the  parties  with  reference  to  the            I 
sale  of  the  business  and  a  settlement  of  their  difficulties,  but            I 
nothing  definite  appears  to  have  been  accomplished,  and  it  seems            j 
that  the  defendant  had  reached  the  conclusion  that  neither  Balen- 
siefer nor  Lissner  intended  to  effect  any  settlement  with  him.     At 
the  time  of  the  homicide,  Balensiefer  and  the  defendant  had  n.et 
Lissner  at  his  office,  for  the  purpose  of  arranging  a  settlement 
Lissner  was  seated  at  his  desk  in  a  corner  of  the  room,  Balensiefer 
in  a  rocking  chair  on  the  same  side  of  the  room,  but  a  few  feet 
therefrom,  and  the  defendant  in  a  chair  back  of  Lissner,  but  fac- 
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ing  Balensiefer.  Lissner  testified :  That  the  defendant  then  said : 
*'  Well,  Balensiefer,  are  you  ready  to  make  the  arrangement  we 
spoke  about  yesterday  ?  "  That  Balensiefer  answered :  **  That  is 
what  I  am  here  for.  Are  you  ready  ?  "  And  the  defendant  said : 
"  Yes,  but  I  want  to  light  my  cigarette  first"  At  that  the  de- 
fendant arose,  walked  into  the  next  room,  where  the  matches  were, 
and  shortly  thereafter  he  heard  a  shot.  Turning  to  the  right,  he 
saw  the  defendant  with  a  smoking  pistol  in  front  of  Balensiefer, 
pointing  against  his  body.  The  next  instant  Balensiefer  jumped 
up,  and  both  came  back  of  Lissner's  chair,  and,  as  he  got  up,  he 
heard  a  second  shot  As  soon  as  he  turned  around,  the  defendant 
pointed  the  pistol  at  him,  and  he  grasped  it  in  his  hand,  and  with 
the  other  hand  seized  him  by  the  throat  They  struggled  out  into 
the  hall,  and  thence  along  the  hall,  until  they  reached  the  end  by 
the  janitor's  room.  Then  Lissner  succeeded  in  wrenching  the 
pistol  from  the  defendant's  hand,  and  threw  it  back  into  the 
kitchen.  The  janitress  then  came  to  his  assistance,  and  they 
pulled  him  along  towards  the  stoop,  and  held  him  until  Officer 
Kennell  came,  and  took  him  back  into  the  office.  The  officer 
pointed  to  Balensiefer,  who  was  then  dead,  and  asked  the  defend- 
ant if  he  shot  that  man,  and  he  said :  *'  Yes,  and  I  am  sorry  I 
didn't  shoot  the  other  one,"  pointing  towards  Lessner. 

The  defendant's  version  of  the  affair  is  to  the  effect  that  they 
were  talking  for  a  while,  while  sitting  in  their  chairs,  and  that  then 
he  said,  "I  want  to  smoke  a  cigarette."  "  I  went  into  the  adjoin- 
ing room,  and  got  a  match  and  lit  a  cigarette.  Then  I  took  out 
my  pistol.  I  kept  the  revolver  in  my  hand,  on  my  way  back, 
so  that  the  other  one  should  not  see  it  *  *  *  Then  I  went 
to  Balenseifer,  and  stood  before  him  in  this  position  [illustrating]  ; 
and  I  told  him,  'Well,  now  ^e  want  to  settle  everykhing;'  and  I 
asked  him  if  he  wanted  to  give  me  two  hundred  dollars,  and  he 
said,  *No;'  and  I  told  him  again  to  give  me  the  one  hundred  at 
least,  and  I  will  be  satisfied  with  this  one  hundred,  and  every- 
thing will  be  settled,  and  he  said  he  will  not  give  one  cent  I 
got  excited.  I  took  the  pistol  and  shot  him.  He  got  hold  of 
my  shoulders  with  both  handa  I  took  my  hand,  put  it  in  his 
face,  and  pushed  him  back  towards  the  chair  upon  which  Lissner 
was  sitting.     He  was  lying  there,  and  I  was  lying  [indicating] 
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with  the  abdomen  on  the  chairs,  and  I  had  my  hand  in  his  face^ 
and  he  bit  my  finger  [indicating  the  index  finger  of  the  right 
hand].  When  he  done  this,  1  got  into  a  rage,  and  shot  him 
again.  iTien  Lissner  came  while  I  was  still  lying  on  the  chair, 
and  took  the  revolver  away  from  me." 

Other  police  officers  arrived  shortly  after  Officer  Kennell,  and 
Officer  Hughes  took  the  defendant  to  the  station  house.  On  the 
way  he  asked  the  defendant  why  he  had  killed  Balensiefer,  and 
he  said  they  had  skinned  him  out  of  seven  hundred  dollars. 
U'jglies  said  to  him,  "Don't  you  know  you  have  committed  an 
awful  crime?"  and  the  defendant  replied,  "Well,  I  don't  care." 
Ilughes  said,  *' Don't  you  know  that  it  is  a  terrible  thing  to  do 
that?  You  are  liable  to  be  punished."  The  defendant  ans- 
wered that  he  did  not  care,  that  he  was  going  to  shoot  himself^ 
and  would  have  shot  the  other  fellow  too.  Hughes  asked  him 
whom  he  meant,  and  the  defendant  said:  "The  notary  publia 
lie  helped  him  to  skin  me.  They  were  both  in  the  deal." 
Hughes  inquired  what  the  deal  was  about,  and  the  defendant 
answered :  "  You  will  see  when  we  get  to  the  station.  I  have 
letters  in  my  pocket  which  I  wrote."  At  the  station  house  the 
defendant  again  repeated  his  avowal  of  the  deed,  and  expressed 
his  regret  at  not  having  killed  Lissner  also.  Upon  being  searcheil, 
there  were  found  in  his  pockets  a  box  of  32  caliber  cartridges,  a 
business  card  of  Balensiefer  &  Co.,  No.  485  Third  avenue,  a  pas- 
port,  citisjenship  papers,  the  original  partnership  articles  be- 
tween himself  and  Balensiefer,  thirty-six  cents  in  money,  and 
two  letters  written  by  himself,  one  dated  January  2,  and  the  other 
January  8,  1895.  The  first  letter  was  addressed  to  the  authori- 
ties of  the  city  of  New  York.  In  it  he  said  that  "  Balensiefer 
and  Lissner  were  under  the  same  cover,  and  that  he  had  made  up 
his  mind  that  blood  should  be  atoned  for  in  blood,  and  that  he 
intended  to  kill  them  both."  The  last  letter  was  addressed  to 
William  Nettcrman,  202  East  Sixth  street,  with  whom  he  lodged. 
It  is  as  follows:  "Having  decided  to  die,  I  want  to  beg  of  you 
to  go  to  court  after  January  11th,  and  take  out  the  promissory 
note  against  Balensiefer;  and,  if  you  can  get  a  few  hundred  dol- 
lars more  out  of  it,"  he  would  like  to  have  his  body  cremated, 
and  that  all  he  had  belonged  to  Nettermaa     When  the  pistol 
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was  sliown  liim,  lie  identified  it  as  the  one  with  which  he  aid  the 
shooting,  and  stated  that,  after  the  writing  of  the  letter  of  January 
2d,  they  put  another  advertisement  in  the  papers,  and  that  he 
dropped  his  intention  to  shoot  thenn,  and  only  wanted  to  shoot 
himself,  and  that,  on  the  day  of  the  homicide,  it  was  his  inten- 
tion to  shoot  himself,  in  order  that  Lissner  and  Bnlensiefer  should 
be  exposed,  and  should  be  put  into  the  penitentiary. 

Taking  the  defendent's  own  version  of  the  affair,  we  think  it 
fully  sustains  the  verdict  of  the  jury.  Balensiefer  had  obtained 
from  him  $700,  and  had  returned  but  $100.  The  defendant 
had  thus  been  deprived  of  the  greater  portion  of  his  fortune,  and 
ho  evidently  believed  that  Balensiefer  and  Lissner,  acting  to- 
gether, had  cheated  him  out  of  his  money.  Whether  this  belief 
was  well  founded  is  quite  immaterial.  Believing  it,  furnished 
the  motive  under  which  ho  acted.  That  he  deliberated  and 
premeditated  upon  committing  the  homicide  clearly  appears  by 
xhe  letter  written  by  him  on  the  2d  of  January,  and  that  the  de- 
sign then  formed  continued  until  the  act  was  consummated  is 
apparent  from  the  manner  in  which  he  equipped  himself  on  the 
day  of  the  shooting,  with  a  revolver,  his  going  into  an  adjoining 
room,  taking  it  from  his  pocket,  hiding  it  at  his  back,  then  re- 
turning to  Balensiefer,  demanding  the  money,  and  shooting  on  his 
refusal  to  deliver  it  All  of  the  statutory  elements  constituting 
the  crime  charged  are  here  disclosed  and  established  by  the  de- 
fendant's own  testimony.     Was  he  responsible? 

Section  21  of  the  Penal  Code  provides  that  **a  person  is  not 
excused  from  criminal  liability  as  an  idiot,  imbecile,  lunatic  or 
insane  person,  except  upon  proof  tliat  at  the  time  of  the  commit- 
ting of  the  alleged  criminal  act  he  was  laboring  under  such  a 
detect  of  reason  as  either  (1)  not  to  know  the  nature  and  quality 
of  the  act  he  was  doing;  or  (2)  not  to  know  that  the  act  was 
wrong."  Upon  this  branch  of  the  case,  evidence  was  given  tend- 
ng  to  show  that,  when  the  defendant  was  a  boy,  some  one  threw 
a  stone  which  hit  him  on  the  forehead,  leaving  a  scar;  that,  when 
he  was  about  fourteen,  he  had  an  abccss  on  his  hip;  that  at  one 
time  he  fell  down  a  flight  of  steps,  and  struck  on  his  head ;  that 
at  another  he  was  skating  on  the  ice,  and  fell,  striking  the  back 
of   his  head,  causing  pains  in  it     When  he  was  seventeen  he 
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broke  )iis  arm,  and,  after  he  came  to  this  country,  had  a  toe  ampa- 
tated ;  that  he  indulged  in  self-abuse,  and  after  he  became  twenty^ 
two  had  the  gonorrhoea,  and  subsequently  syphilis,  from  whicb 
he  had  recovered.  He  was  a  great  smoker  of  cigarettes,  hot  tem- 
pered, and  quarrelsome.  On  one  occasion,  when  cooking  for 
Kupferjan,  he  drank  a  bottle  of  beer,  and  shortly  thereafter 
everything  became  dark  before  his  eyes,  and  he  suddenly  became 
unconscious,  fell  over,  became  rigid,  and  did  not  come  to  for 
several  minutes.  When  his  mother  was  sick,  she  would  break 
out  suddenly,  and  cry  and  laugh,  often  changing  from  one  to  the 
other;  would  scold  him,  and  then  be  good;  and  was  filthy  ia 
the  bed  in  which  she  waa  sick.  Several  physicians  were  sworn 
as  experts,  in  which  we  find  conflicting  views  as  to  his  mental 
condition.  The  defendant  testified  that  he  knew  that  the  punish* 
ment  for  murder  in  the  first  degree  was  death,  and  that  be  knew 
it  was  wrong  to  kill. 

A  careful  study  of  the  case  leads  us  to  the  conclusion  that  the 
verdict  of  the  jury  is  amply  supported  by  the  evidence.  Indeed, 
his  sanity  would  seem  to  be  demonstrated  by  his  own  testimony, 
and  by  his  actions  and  declarations  at  the  time  of  the  homicide. 
Immediately  after  his  arrest,  he  was  taken  into  the  room  where 
the  homicide  took  place,  and  confronted  by  the  dead  body  of 
Balensiefer.  He  then  stated  that  he  did  the  shooting,  and  withia 
a  few  minutes  thereafter  gave  his  reasons  for  so  doing.  He  would 
not  acknowledge  that  he  was  sorry,  but  knew  that  it  was  a  sin, 
and  that  the  crime  was  punishable  by  death.  It  would  thus  seem 
that,  at  the  time,  he  not  only  knew  the  character  of  the  act,  but 
that  it  was  wrong. 

The  exceptions  relied  upon  by  the  defendant  chiefly  pertain  to 
the  charge  of  the  court.  Some  criticism,  however,  has  been  made 
with  reference  to  two  rulings  upon  the  trial.  The  firat  was  with, 
reference  to  a  hypothetical  question  put  to  one  of  the  medical 
experts  by  the  counsel  for  the  defendant,  which  was  objected  to 
by  the  counsel  for  the  people,  as  assuming  facts  that  had  not 
been  proved.  The  question  assumed  that  the  defendant  had 
been  subject  to  epileptic  fita  *  The  court  remarked  that  there 
was  no  proof  of  epilepsy  here.  The  ruling  was  not  excepted  to, 
but  the  examination  of  the  witness  proceeded  with  reference  to 
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epilepsy  and  epileptio  fits,  after  Which  the  qae:>tioQ  was  renewed^ 
assuming  that  the  defendant  was  subject  to  epilepsy,  and  it  wac 
answered.  At  the  time  the  court  made  its  remark  that  there  was 
no  proof  of  epilepsy,  the  only  evidence  upon  the  subject  was  that 
given  in  reference  to  the  defendant's  falling  while  in  the  kitchen^ 
and  becoming  unconscious,  to  which  attention  has  already  been 
called.  No  evidence  at  the  time  of  the  ruling  had  been  given  as 
to  whether  it  was  an  epileptic  seizure  or  a  mere  fainting  fit  The 
ruling,  therefore,  at  that  time,  was  not  objectionable ;  and  if  it 
was,  it  was  cured  by  the  subsequent  ruling  permitting  the  ques- 
tion in  substantially  the  same  form  to  be  answered. 

Again,  Dr.  Barber,  in  answer  to  a  hypothetical  question  which 
concluded  in  asking  for  his  judgment  as  to  what  would  be  the 
man's  mental  condition  at  the  time  of  the  shooting,  answered  that, 
under  the  circumstances,  he  did  not  believe  the  man  would  be 
responsible  for  his  acts.  The  answer  was  stricken  out,  the  court 
remarking  that  "  the  responsibility  for  crime  or  act  has  involved 
in  it  not  only  a  medical  principle,  but  also  a  legal  Grive  us  an 
answer  to  the  question.  He  asks  what  his  mental  condition 
was,  not  whether  he  is  responsible  or  not"  To  this  the  witness 
answered:  ^I  should  think  his  mental  condition  would  be  in 
a  very  excitable  condition,  and  that  he  would  not  realize  what 
he  was  doing."  We  think  the  ruling  of  the  court  was  proper. 
The  first  answer  given  embraced  a  conclusion  of  law  which  was 
not  called  for  by  the  question,  or  proper  to  be  included  if  it  had 
been.  The  last  answer  given  was  proper  in  form,  and  was  a  com- 
plete answer  to  the  question. 

At  the  conclusion  of  the  evidence,  the  defendant  asked  the 
court  to  charge  "that  the  jury  are  bound  to  believe  the  testimony 
of  any  disinterested  witness  which  is  not  contradicted,  and  which 
is  not  in  itself  improbable;  that  officer  Kupf rain,  who  testified 
to  this  defendant's  fit,  to  his  hot  temper,  to  his  quarrelsome  dis- 
position, to  his  fights,  his  fits  of  passion,  and  to  his  confused  ac- 
tions subsequent  thereupon,  is  such  a  witness."  The  court  de- 
clined to  so  charge,  and  the  defendant  took  an  exception.  The 
appellant  has  submitted  an  earnest  and  elaborate  argument  in 
support  of  the  proposition  embraced  in  his  request  It  therefore 
demands  a  candid  consideration,  although  we  had  supposed  that 
Vol.  XII— 8 
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this  question  had  been  long  settled,  and  no  longer  remained 
open  for  doubt.  The  cases  upon  which  the  appellant  relies  are 
all  civil,  and  not  criminal.  He  quotes  largely  from  the  case 
of  Loomer  v.  Meeker,  25  N.  Y.  361-363.  In  that  case  the  action 
was  upon  a  promissory  note  for  the  sum  of  $1,000,  and  the  de- 
fense was  that  it  was  an  accommodation  note,  made  for  the  pur- 
pose of  discount  at  a  usurious  rate  of  interest,  and  that  $100  had 
been  paid  as  usurious  interest.  The  evidence  upon  the  trial  on 
the  part  of  the  defendant  was  undisputed,  and  established  a 
complete  defense  to  the  action.  The  court,  on  review,  speaking  . 
in  reference  thereto,  says:  "The  witness  was  not  impeached  or 
oontradicted.  Ilis  testimony  is  positive  and  direct,  and  not  in- 
-crcdible  upon  its  face.  It  was  the  duty  of  the  court  and  jury  to 
give  credit  to  his  testimony.  The  positive  testimony  of  an  unim- 
pcached,  uncontradicted  witness  can  not  be  disregarded  by  court 
or  jury  arbitrarily  or  capriciously.  They  are  bound  to  believe 
for  judicial  purposes,  such  testimony :  and  it  would,  in  an  instance 
like  this,  be  the  clear  duty  of  the  court  to  set  aeide  the  verdict  of 
a  jury  founded  upon  a  disbelief  of  clear,  uncontradicted,  and  un- 
disputed evidence.  In  Kavanaugh  v.  Wilson,  70  N.  Y,  177, 
Earl,  J.,  says:  "It  is  undoubtedly  a  general  rule  that  when  a 
disinterested  witness,  who  is  in  no  way  discredited,  testifies  to  a 
fact  within  his  own  knowledge,  which  is  not  of  itself  improbable, 
or  in  conflict  with  other  evidence,  the  witness  is  to  be  believed, 
and  the  fact  is  to  be  taken  as  legally  established,  so  that  it  can 
not  be  disregarded  by  court  or  jury."  It  will  be  observed  that 
the  words  " unimpeached,"  "discredited,"  and  "not  incredible,'' 
are  used  in  the  cases,  but  we  find  no  such  words  in  the  request 
A  witness  may  be  discredited  even  when  not  contradicted.  The 
examination  may  disclose  that  the  witness  was  of  bad  character, 
a  criminal  and  perjurer,  and  yet  it  may  not  be  within  the  power 
of  a  party  to  contradict  his  testimony.  His  manner  upon  the 
witness  stand,  his  halting  and  quibbling  in  answering  questions, 
may  satisfy  both  the  court  and  jury  that  he  is  swearing  falsely, 
and  yet  no  witness  may  be  in  existence  that  could  contradict  his 
testimony.  He  may  have  told  a  probable  story,  and  yet  it  may 
have  been  false,  and  rendered  incredible  by  reason  of  his  character . 
and  manner.     The  rule,  however,  has  no  application  to  criminal 
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cnsea  In  civil  cases  the  jurors  are  not  the  sole  judges  of  the 
facts.  It  is  only  the  controverted  questions  that  are  submitted 
to  them.  The  credible,  unimpeached,  undisputed  evidence  is 
for  the  court,  and  it  may  nonsuit  or  direct  a  verdict  thereon  in 
favor  of  either  party,  as  the  facts  may  require.  Not  so,  how- 
ever,  in  criminal  cases.  True,  the  court  may  advise  an  acquittal 
in  criminal  cases,  under  a  provision  of  the  Code  of  Criminal  Pro- 
cedure (section  410).  But  it  can  do  no  more.  It  can  not  order 
or  even  advise  a  conviction.  The  rules  of  evidence  in  civil  cases 
are  applicable  also  to  criminal  cases,  except  as  otherwise  provided 
by  the  Code  (section  392) ;  but  by  section  419  it  is  provided : 
*^  On  the  trial  of  an  indictment  for  any  other  crime  than  libel, 
questions  of  law  are  to  be  decided  by  the  court,  saving  the  right 
of  the  defendant  to  except;  questions  of  fact,  by  the  jury."  And 
by  section  420  it  is  provided  that,  "in  charging  the  jury,  the 
court  must  state  to  them  all  matters  of  law  which  it  thinks  neces- 
sary for  their  information  in  giving  their  verdict;  and  must,  if 
requested,  in  addition  to  what  it  may  deem  its  duty  to  say,  inform 
the  jury  that  they  are  the  exclusive  judges  of  all  questions  of 
fact"  It  will  thus  be  seen  that  the  rules  of  evidence  in  civil 
cases  are  applicable  also  to  criminal  cases,  except  that  in  criminal 
0-ises  the  jurors  are  the  exclusive  judges  of  all  questions  of  fact 

The  question  presented  is  therefore  answered  by  the  express 
provisions  of  the  Code.  This  enactment  is  but  a  reassertion  of 
the  common  law.  In  People  v.  Upton,  88  Hun,  107-109,  it  is 
said  that  *'  it  is  the  true  theory  and  fundamental  principle  of  the 
common  law,  in  trial  of  criminal  cases,  for  the  court  to  adjudicate 
upon  all  questions  of  law,  and  for  the  jury  to  adjudicate  upon 
all  questions  of  fact"  Duflfy  v.  People,  26  N.  Y.  588  ;  McKenna 
V.  People,  81  N.  Y.  860;  Howell  v.  People,  6  Ilun,  620,  affirmed 
69  N.  Y.  607;  Com.  v.  Antlies,  5  Gray,  185 ;  Pennsylvania  Co. 
v.  VeiBten  (111.  Sup.),  80  N.  E.  540;  2  Thomp.  Trials,  §  2418; 
29  Am.  &  Eng.  Enc.  Law,  766. 

The  defendant  also  asked  the  court  to  charge  "  that  if  the  jury 
find  that,  at  the  moment  of  shooting,  the  defendant  had  sufficient 
reason  to  know  the  nature  and  quality  of  his  act,  that  it  was 
wrong ;  but  that,  nevertheless,  he  would  not  have  done  it  but  for 
a  sudden  fit  of  passion,  they  cannot  convict  him  of  the  crime 
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charged  in  the  indictment"  This  was  refused,  and  we  think 
properly.  He  undoubtedly  was  angered,  and  did  the  shooting 
while  in  a  fit  of  passion ;  but,  if  it  was  done  vith  deliberation 
while  in  a  fit  of  passion ;  but,  it  was  done  with  deliberation  and 
premeditation,  it  would  be  murder,  as  charged. 

The  defendant  also  asked  the  court  to  charge  "  that  if  the  jury 
believe  that  the  defendant's  mother,  in  her  lifetime,  was  insane,, 
and  that  insanity  is  hereditary,  they  must  take  that  fact  into  con- 
sideration in  determining  the  question  of  the  defendant's  insanity 
at  the  moment  of  the  shooting."  The  court  declined  to  charge 
that  they  "must,"  but  charged  that  they  "may"  take  into  oon- 
sideration  any  fact  which  is  established  in  the  case,  and,  if  they 
believe  those  facts  are  established,  they  may  take  them  into 
consideratioru  An  exception  was  taken  by  the  defendant  We 
think  that,  as  an  abstract  proposition  of  law,  the  trial  court  was 
wrong  in  using  the  word  "may  "  instead  of  "  must,"  for  it  was  the 
duty  of  the  jury  to  take  into  consideration  all  of  the  facts  estab- 
lished by  the  evidence,  and  it  had  no  option  to  disregard  such 
facts  in  part  But,  notwithstanding  this,  we  do  not  regard  the  in- 
struction as  requiring  a  new  trial.  The  court  was  not  required  to 
charge  in  reference  to  specific  items  of  evidence  selected  by  coun- 
sel, but  could  only  properly  be  called  upon  to  charge  generally 
with  reference  to  the  facks  proved.  The  court  had  already  charged 
fully  upon  the  subject,  buc  subsequently  expressly  charged  "that 
the  jury  must  consider  all  the  evidence  bearing  upon  the  defend- 
ant's mental  capacity;"  thus,  in  effect,  reveraing  the  ruling  ex- 
cepted to.  The  evidence  in  reference  to  the  mother's  insanity  is 
very  meager  and  unsatisfactory.  Certain  acts  have  been  described. 
The  cause  or  duration  have  not  been  given.  She  appears  to  have 
been  a  woman  at  service  in  a  hotel  up  to  about  the  time  that  the 
defendant  was  called  home  in  consequence  of  her  sickness.  She 
was  about  sixty  years  of  age  at  the  time  she  died.  There  is  no 
other  evidence  tending  to  show  that  her  insanity  was  hereditary. 
There  is  no  evidence  that  her  mind  was  in  any  manner  affected 
in  early  Ufa  Whether  her  trouble  resulted  from  hereditary  taint, 
her  period  of  life,  or  other  causes,  we  are  left  without  the  means 
of  ascertaining,  so  that,  in  case  the  court  had  declined  to  charge 
as  requested,  and  withheld   its  further  comments,  there  would 
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have  beea.no  error;  and,  in  view  of  the  sabseqaent  charge  made 
upon  the  same  subject,  we  think  the  ruling  should  be  disre. 
garded. 

The  trial  judge  indulged  in  some  comments  with  reference  to 
the  pardoning  power  of  the  governor,  and  the  duty  of  the  jurors, 
which  have  been  criticised  by  counsel.  The  comments  might 
proi>erly  have  been  omitted.  Some  of  the  remarks  were  with- 
-drawn,  others  modified.  We  discover  no  such  departure  from 
established  rules  as  to  require  a  new  trial 

Other  requests  were  made,  but  none  require  discussion.  The 
judgment  and  conviction  should  be  affirmed. 

MARTIN,  J.  (dissenting). — ^I  am  of  the  opinion  that  the  judg* 
iment  in  this  case  should  be  reversed,  upon  the  grounds: 

L  That  the  court  erred  in  refusing  the  defendant's  request  to 
charge  that  *Mf  the  jury  believe  that  the  defendant's  mother,  in 
her  lifetime,  was  insane,  and  that  insanity  is  hereditary,  they 
must  take  that  fact  into  consideration  in  determining  the  question 
of  the  defendant's  insanity. **  In  response  to  this  request,  the 
oourt  charged  the  jury  that  if  it  believed  that  the  defendant's 
mother  was  insane,  and  that  insanity  was  hereditary,  it  "  might " 
take  those  facts  into  consideration,  but  declined  to  charge  that  it 
**  must"  I  know  of  no  principle  upon  which  it  can  properly  be 
held  that  a  jury  may  refuse  to  consider  material  evidence  which 
it  believe&  It  seems  to  me  that  the  defendant  was  entitled  to  the 
instruction  asked  for,  and  that  the  defendant's  exception  to  the 
refusal  of  the  court  to  charge  as  requested  was  well  taken. 

2.  The  court,  in  its  charge,  instructed  the  jury  as  follows: 
**The  jury  have  a  good  deal  of  power.  If  you  render  a  verdict 
against  the  defendant,  and  he  feels  himself  aggrieved,  why,  he 
can  review  h  and  reverse  it  When  you  render  a  verdict  of  not 
=  guilty,  either  of  the  higher  or  lower  degree,  that  ends  it  The 
people  cannot  appeal."  This  was  excepted  to  by  the  defendant 
To  instruct  the  jury  that  the  defendant,  if  he  felt  himself 
aggrieved,  could  review  and  reverse  the  verdict,  was  clearly 
wrong.  It  was  both  incorrect  and  misleading.  Its  direct  ten- 
dency was  to  induce  the  jury  to  find  a  verdict  against  the  de- 
fendant with  less  consideration  and  upon  less  proof  than  it  would 


Digitized  by  VjOOQIC 


62  NEW  YOBK  CRIMINAL  RKPORTS,  *VOL.  IIL 

Otherwise  require^  The  natural  effect  of  this  portion  of  the 
charge  was  to  lead  the  jury  to  believe  that  if  the  defendant  was 
found  guilty,  and  felt  himself  aggrieved,  he  could  reverse  its 
decision,  and,  consequently  have  another  trial  or  be  discharged. 
I  can  hardly  imagine  a  statement  to  a  jury  which  would  be  more 
effective  to  produce  a  conviction.  This  instruction  could  not 
have  been  otherwise  than  prejudicial  to  the  substantial  rights  of 
the  defendant,  as  its  direct  tendency  was  to  deprive  him  of  a  fair 
consideration  by  the  jury  of  the  controverted  questions  of  factb 

I  do  not  see  how  a  reversal  of  the  judgment  can  fairly  be 
avoided.    I  think  it  should  be  reversed,  and  a  new  trial  granted. 

ANDREWS,  C.  J.,  and  GRAY,  O'BRIEN,  and  VANN,  JX, 
concur  with  HAIGHT,  J.,  for  affirmance.  BARTLBTT,  J.^ 
concurs  with  MARTIN,  J.,  for  reversal 

i    Judgment  and  conviction  affirmed. 


March  8,  180^ 
PEOPLE  V.  JAMES  OWENa 

1.  EXCTSE  LA.W— EviDBNCE. 

The  general  rules  of  evidence,  applicable  to  trials  In  criminal  eases, 
govern  an  investtgation  of  charges  of  misdemeanor  In  offerlnsr  and  expos- 
ing for  sale  strong  and  spirituous  liquors  on  Sunday. 

2.  Same—Burdrn  op  proof. 

In  such  case,  the  burden  of  proof  Is  upon  the  prosecution,  and  the  de- 
fendant is  presumed  to  be  innocent  until  proved  guilty  beyond  a  reason- 
able doubt,  and  no  inference  of  guilt  can  be  founded  upon  circumstances 
except  such  as  naturally  or  necessarily  follow  from  the  facta. 

8.  Same. 

If  the  facts  and  circumstances  are  of  such  a  character  as  to  fairly  per. 
mit  an  inference  consistent  with  innocence,  they  cannot  be  regarded  aa 
evidence  to  support  a  conviction. 
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4.    SaMB— ClBCUMBTANTIAL  EYTDENCB. 

Whore  the  eWdence,  in  crimiaal  cases,  is  circumstantial,  the  fact  shown 
must  not  only  be  inconsistent  with,  and  point  to,  the  guilt  of  the  defend' 
ant,  but  must  be  inconsistent  with  his  innocence. 

6.  Appeal — Appellate  court. 

Where  the  trial  court  certifies  to  the  appellate  court  that  a  reasonable 
doubt  exists  as  to  whether  the  judgment  should  stand,  and  the  doubt  rests 
upon  the  value  of  the  evidence  in  support  of  the  charge,  it  is  the  duty  of 
the  latter  court  to  discharge  the  defendant,  if  such  doubts  exist  at  the 
close  of  the  proofs  before  judgment. 

6.  Same — Circumstantial  byipencb. 

Though  facts  and  circumstances  proved  in  support  of  the  charge  are 
suspicious,  no  one  has  the  right  to  say  that  they  are  inconsistent  with 
innocence  where  any  or  all  of  them  can  exist  without  the  commission  of 
the  offense  with  which  the  defendant  is  charged. 

Appeal  by  people  from  judgrneat  of  general  term,  reversing 
oonviction  for  violating  excise  law. 

John  D.  Lindsay,  Asst  Dist.  Atty.,  for  the  People. 

Emmanuel  M.  Friend  and  Charles  Colin,  for  respondent 

CBRIEN,  J. — ^The  defendant  was  convicted  in  the  court  of 
special  sessions  of  the  city  of  New  York  upon  a  complaint  charg- 
ing him  with  a  misdemeanor  in  offering  and  exposing  for  sale 
strong  and  spirituous  liquors  on  a  Sunday,  in  violation  of  the  pro- 
visions of  the  excise  law.  The  statute  enacts  that  any  "  person 
who,  whether  having  a  license  or  not,  shall  sell,  or  offer  or  expose 
for  sale,  or  give  away  any  strong  or  spirituous  liquors,  wines,  ale 
or  beer:  1.  On  Sunday,  *  *  *  shall  be  guilty  of  a  misde- 
meanor." The  trial  was  had  before  the  court,  composed  of  three 
members, -without  a  jury.  The  defendant  was  convicted  by  the 
majority  of  the  members  of  the  court,  one  of  the  justices  dissent- 
ing. The  court  made  a  certificate  to  the  effect  that,  in  its  opinion, 
there  was  reasonable  doubt  whether  the  conviction  should  stand, 
and  the  case  was  taken  upon  appeal  to  the  general  term  of  the 
supreme  court,  where  the  conviction  was  reversed  for  errors  of 
law,  and  not  for  errors  of  fact,  nor  as  a  matter  of  discretion,  and 
a  new  trial  granted.     The  only  question  presented  is  whether  the 
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judgment  of  oonviction  is  supported  by  evidence.  The  only- 
witness  sworn  was  a  policeman,  who  testified  that  on  Sunday 
June  80,  1896,  he  went  to  the  defendant's  place  of  business^  and, 
finding  the  door  locked,  entered  through  a  window.  He  found 
the  defendant  behind  the  bar,  in  his  shirt  sleeves,  and  with  a 
bartender's  apron  oa  Three  other  men  were  in  the  room  in  front 
of  the  bar,  but  none  of  them  were  sworn.  There  were  two  glasses 
on  the  bar,  with  a  small  quantity  of  liquid  in  them,  but  the  wit- 
ness was  unable  to  state  what  it  was,  and  it  was  not  described  as 
to  color  or  otherwise,  so  as  to  enable  the  court  to  make  any  find- 
ing as  to  its  character.  There  were  also  in  what  witness  calls  a 
*'  back  bar  "  bottles  which  were  labeled  as  containing  whiskey  and 
brandy,  with  glasses  and  the  other  furniture  of  a  saloon.  The 
witness  saw  nothing  delivered  to  any  one,  and  saw  no  one  drink- 
ing, and,  so  far  as  appears,  the  defendant  did  nothing  but  stand 
behind  the  front  bar.  He  was  unable  to  state  what  the  contents 
of  the  bottles  were  in  fact,  or  that  the  defendant  was  engaged  in 
selling  anything,  or  offering  or  exposing  anything  for  sala  There 
was,  of  course,  evidence  enough  to  warrant  the  inference  that  the 
place  was  a  saloon,  and  that  the  defendant  was  engaged  in  the 
general  business  of  attending  bar  and  selling  liquors.  But  that 
was  not  the  precise  question  involved.  So  far  as  appears  the  de- 
fendant had  a  license,  and  had  the  right  to  carry  on  the  general 
business  of  selling  strong  and  spirituous  liquors.  The  charge 
was  that  he  was  so  engaged  on  a  prohibited  day,  and  hence  the 
general  character  and  surroundings  of  the  place,  and  the  pres- 
ence of  the  bottles,  glasses  and  other  accompaniments  of  the 
business,  could  not  warrant  any  such  inferences  as  might  be 
drawn  on  the  trial  of  a  charge  for  selling  without  a  license.  The 
general  rules  of  evidence  applicable  to  trials  in  criminal  cases  gov- 
ern in  the  investigation  of  charges  of  this  character.  The  burden 
of  proof  is  upon  the  prosecution.  The  defendant  is  presumed  to  be 
innocent  until  proved  guilty  beyond  a  reasonable  doubt,  and  no 
inference  of  guilt  can  be  founded  upon  circumstances  except 
such  as  naturally  or  necessarily  follow  from  the  facta  If  the 
facts  and  circumstances  are  of  such  a  character  as  to  fairly  permit 
an  inference  consistent  with  innocence,  they  cannot  be  r^arded 
as  evidence  to  support  a  convictioa     The  general  rule  in  criminal 
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oases  is  that,  where  the  evidence  is  circumstaDtial,  the  facts  shown 
must  not  only  be  consistent  with  and  point  to  the  guilt  of  the  de- 
fendant, but  must  be  inconsistent  with  his  innocenca  People  v. 
Bennett,  49  N.  Y*  187.  The  only  proof  in  this  case  consisted  in 
the  appearances  which  the  policeman  observed  after  he  entered 
the  saloon.  It  was  a  matter  of  pure  conjecture  whether  the  small 
amount  of  liquid  in  the  glasses  upon  the  bar  was  intoxicating,  or 
of  such  a  character  as  is  prohibited  from  sale  by  the  statute.  The 
conclusion  that  it  was  may  be  a  natural  instinct  of  the  mind,  but 
cannot  be  said  to  be  the  result  of  legal  evidence,  which  is  the  only 
basis  for  a  judgment  in  the  investigation  of  a  criminal  chargec 
The  court  that  tried  and  convicted  the  defendant  has  certified 
that  there  was  a  reasonable  doubt  as  to  whether  its  judgment 
should  stand,  and,  since  that  doubt  could  haye  arisen  only  with 
respect  to  the  value  of  the  evidence  in  support  of  the  charge 
against  the  defendant,  he  should  have  been  dischaiged  if  such  a 
doubt  as  to  the  facts  existed  in  their  minds  at  the  close  of  the 
proofs  and  before  judgment  The  facts  and  circumstancee 
proved  in  support  of  the  charge  were  suspicious,  but  suspicion  is 
not  proof,  and  no  one  had  the  right  to  say  that  they  were  incon- 
sistent with  innocence,  since  any  or  all  of  them  could  exist  with- 
out the  commission  of  the  offense  with  which  the  defendant  was 
charged.  The  judgment  of  the  general  term  reversing  the  con* 
viction  must  therefore  be  affirmed. 

All  concur. 

Judgment  affirmed 


March,  1896. 
I  PEOPLE  V.  OARL  FEIGENBAUM. 

HOHICmB— MOTIVB. 

Upon  the  trial  of  an  indictment  for  murder,  the  question  of  motive  Is 
Gomparatirely  unimportant,  where  the  other  evidenoe  points  unmistakably 
to  the  iruilt  of  the  defendant. 
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Appeal  from  judgment,  convicting  defendant  of  murder  in  the 
first  degree. 

William  S.  Lawton,  for  appellant 

John  D.  Lindsay,  Astt  Dist  Atty.,  for  the  People. 

ANDREWS,  C.  J. — The  defendcnt  was  convicted  in  the  court 
of  general  sessions  of  the  city  and  county  of  New  York,  of  the 
crime  of  murder  in  the  fii-st  degree  in  killing  one  Juliana  Hoff, 
man  by  stabbing,  on  the  night  of  Frid«ay,  August  31,  1894,  in  a 
liouse  on  Sixth  street  in  the  city  of  New  York.  A  brief  refer- 
ence only  to  the  facts  disclosed  on  the  trial  will  be  sufficient  to 
show  that  this  court  would  not  be  justified  in  interfering  with 
tlie  verdict  of  the  jury.  The  deceased,  a  widow  fifty-six  years  of 
age,  lived  with  her  son  Michael,  a  boy  sixteen  years  old,  in  tw<5 
rooms  on  the  first  floor  over  a  store  of  a  building  on  Sixth  street^ 
near  Avenue  A  in  the  city  of  New  York.  The  defendant  is  a 
German,  who  came  to  this  country  in  1890  or  1891,  a  gardener 
by  occupation,  having  no  family  here,  and,  prior  to  the  homicide, 
had  drifted  about  in  the  city  of  New  York  and  vicinity,  occa- 
sionally getting  employment,  but  having  no  steady  work,  and  was 
poor,  and  often  without  means.  He  had  lodgings  from  time  to 
time,  at  various  places,  sometimes  paying  in  part  therefor,  and 
in  other  cases  staying  for  a  few  days  at  a  place,  and  leaving  with- 
out paying  the  sum  agreed  On  Wednesilay,  August  29th,  1894, 
he  applied  to  the  deceased  for  a  room,  and  arranged  with  her  that 
he  should  occupy  the  back  room  of  the  two  rooms  of  her  apart- 
ment for  a  slejping  room,  he  to  pay  therefor  one  dollar  a  week, 
aud  Mrs.  Hoffman  was  to  furnish  him  breakfast,  for  which  he  was 
to  pay  her  eight  cents  for  each  meal.  lie  occupied  the  back 
room  on  Wednesday  and  Thursday  nights,  and  on  Friday  even- 
ing, about  10  o'clock,  went  to  his  room,  which  opened  out  of  the 
front  room,  leaving  the  deceased  and  her  son  therein.  During 
Friday  evening,  while  the  three  were  together  in  the  front  room, 
tlie  deceased  took  from  a  chest  in  that  room,  which  was  left  un- 
locked, a  small  pocketbook,  and  left  the  house  to  purchase  some 
Uiread  for  her  son's  supper,  and  on  her  return  placed  the  pocket- 
book  in  the  closet  again.     After  the  defendant  had  returned  to 
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his  room,  the  deceased  and  her  son  went  to  bed,  the  mother  sleep- 
ing on  a  lounge  on  one  side  of  the  room,  near  one  of  the  two 
front  windows,  the  son  sleeping  on  a  couch  at  the  foot  of,  and  at 
right  angles  to,  the  lounga  The  son  was  the  only  pei*son  who 
was  an  eyewitness  to  anything  which  occurred  between  the  de- 
fendant and  the  deceased  prior  to  the  homicide.  He  was  awak- 
ened about  midnight,  or  a  little  after,  by  a  scream  from  his 
mother.  He  then  saw  the  defendant  standing  by  the  side  of  the 
lounge,  with  a  knife  in  his  hand,  facing  the  deceased,  who  had 
partly  raised  herself  up  on  the  lounge.  The  son  kicked  at  him, 
and  got  out  of  bed,  and  the  defendant  then  turned  towards  him 
with  the  upraised  knife.  The  son  fled  to  the  front  window  fur- 
thest from  the  lounge,  got  out  backward,  and  stood  upon  the  cor- 
nice of  the  building,  and  cried,  "Murder  1  Police!  "  He  testifies 
that  be  put  his  head  into  the  room,  and  saw  the  defendant  strike 
his  mother,  with  the  knife,  in  the  neck.  His  cries  alarmed  the 
neighborhood,  and  a  policeman  and  other  persons  ran  towards  the 
house.  The  defendant  was  then  seen  coming  out  of  an  alley  at 
the  side  of  the  house  on  Sixth  street,  having  on  a  shirt  or  under- 
shirt and  trousers,  but  having  no  hat  or  shoes  on,  and  soon  com 
menced  to  run,  but  was  pursued  and  overtaken  by  the  officers, 
and  brought  back  to  the  house  and  into  ihe  room  the  scene  of  the 
homicide.  The  deceased  was  found  lying  on  the  floor  near  the 
lounge,  bleeding  from  an  incised  wound  in  the  neck,  apparently 
unconscious,  and  tfhe  died  shortly  after.  A  witness  who  lived  in 
a  house  overlooking  the  alley,  hearing  the  alarm  given  by  the 
son,  went  to  the  window  of  her  room,  looking  upon  the  rear  of 
the  house  occupied  by  the  deceased,  and  saw  tlie  defendant  on  the 
roof  of  an  out-building,  adjacent  to  the  bedroom  v;hich  the  de- 
fendant had  occupied  from  which  he  clambered  down  into  the 
alley  before  spoken  of.  On  searching  the  alley  a  short  time  after 
the  defendant's  arrest,  a  knife  was  found,  from  which,  as  was 
shown,  the  wound  in  the  neck  of  the  deceased  might  have  been 
inflicted,  with  blood  stains  upon  the  blade.  There  was  evidence, 
also,  that  there  were  blood  stains  on  the  hands  of  the  defendant 
when  he  was  brought  into  the  room  after  his  arrest.  In  tiie  room 
occupied  by  the  defendant  was  found  a  whetstone,  such  as  was 
used  in  sharpening  tools,  and  a  blue  cloth  cover,  which  was  suit- 
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able  for  the  covering  of  the  knife  found  in  the  alleyway.  Neither 
of  these  articles  had  belonged  to  the  deceased  or  her  son.  The 
door  of  the  closet  in  the  front  room  was  found  open,  and  the 
pocketbook  was  lying  open  on  the  shelf.  There  was  little  or  no 
money  in  it  the  evening  before,  after  it  was  replaced  by  the  de- 
ceased on  her  return  from  the  baker's;  but  this  was  not  known  to 
the  defendant  There  was  another  large  pocketbook,  in  a  trunk 
in  the  room,  which  contained  six  dollars,  which  had  not  been  dis- 
turbed. 

The  sole  defense  was  a  denial  of  the  identity  of  the  defendant 
with  the  person  who  stabbed  the  deceased.  The  defendant  was 
Bworn  as  a  witness  in  his  own  behaVf,  and  his  story  was  that  a  man 
named  Weibel,  with  whom  he  had  become  acquainted,  and  who 
knew  that  he  had  a  room  in  the  house  of  the  deceased,  attracted 
his  attention  by  a  whistle  after  the  defendant  had  gone  to  bed,  and 
he  thereupon  went  down  and  let  him  into  the  house,  and  that  both 
then  got  into  the  one  bed,  and  that  the  witness  was  awakened  by 
a  scream  from  the  deceased,  and,  finding  that  Weibel  had  left  the 
room,  he  got  up,  and,  supposing  that  Weibel  had  attempted  to 
escape  by  the  alley,  he  went  out  on  the  roof  and  into  the  alley  to 
find  him,  and  in  this  way  he  accounts  for  his  being  in  the  alley, 
and  going  into  the  street  The  improbable  story  of  the  defend- 
ant, as  to  which  there  was  no  corroboration,  as  might  be  supposed 
was  not  credited  by  the  jury.  It  is  unnecessary  to  go  into  further 
detail  of  the  evidenca  There  can  bo  no  reasonable  doubt  that 
the  defendant  was  guilty  of  the  crime  charged,  and,  except  for 
the  grave  character  of  the  case,  we  should  have  deemed  it  quite 
superfiuous  to  call  attention  by  an  opinion  to  the  facts  which 
justified  the  conviction.  The  question  of  motive  is  comparatively 
unimportant,  where  the  other  evidence-  points  unmistakably  to 
the  guilt  of  a  defendant  In  the  present  case,  there  could  not, 
under  the  circumstances,  be  any  evidence  from  a  living  witness 
(other  than  the  defendant)  of  what  transpired  between  the  defend- 
ant and  the  deceased  before  the  son  was  awakened  by  the  screams 
of  his  mother.  Whether  the  defendant  went  into  the  room  to 
steal  the  pocketbook  and  was  discovered  by  the  deceased,  and  this 
led  to  the  tragedy,  is  mere  matter  ot  conjecture.  It  is  sufficient 
to  say  that  the  guilt  of  the  defendant  was  satisfactorily  proven.  The 
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case  was  ably  tried  before  an  experienced  and  able  judga  The 
few  exceptions  taken  raise  no  serious  question,  and  none  have 
been  relied  upon  by  the  counsel  for  the  defendant  The  charge 
was  clear,  careful  and  impartial,  and  it  becomes  our  duty  to  affirm 
the  conviction.     The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed 

"'1 


March  8,  1896.  ^ 

PEOPLE  V.  CAROLINE  KRAFT. 

1.  Obdonal  LAW'DtING  dbglaratioks. 

Whether  the  conditions  and  circumstances,  under  which  an  ante  mortem 
statement  was  made,  constitute  a  sufficient  foundation  for  Its  reception  in 
eyidence,  is  a  question  which  the  trial  judge  must  determine. 

8.  Bamb—Rbyibw. 

His  determination  is  subject  to  review  at  the  general  term,  and  the  re- 
Tiew  of  such  question  upon  the  disputed  facts  ends  at  the  general  term. 
8.  Samb— Ihbtbuction. 

A  charge  that  a  dying  declaration  "  is  given  all  the  sanction  of  the  evi- 
dence which  the  law  can  give  to  evidence,"  is  erroneous. 

4.  Samb— Dying  DECLARATIONS. 

Such  declaration  is  not  of  the  same  value  and  weight  as  the  evidence  of 
a  witness  given  in  a  court  of  justice,  under  all  the  tests  and  safeguards 
which  are  there  afforded  for  discovering  the  truth,  where  the  accused  has 
the  opportunity  of  more  fully  investigating  the  truth  of  the  evidence  by 
means  of  cross-examination,  and  the  jury  have  the  opportunity  of  observ- 
ing the  demeanor  of  the  person  whose  testimony  is  relied  upon. 

Appeal  from  a  judgment  of  the  general  term,  which  reversed 
tbe  judgment  of  conviction  of  defendant  for  manslaughter  on  the 
ground  of  errors  of  law. 

John  D.  Lindsay,  Asst.  Dist  Atty.,  for  the  People. 

"1. 

William  F.  Howe,  for  respondent 
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GRAY,  J. — The  defendant  was  convicted  under  an  indictment 
charging  her  with  the  crime  of  manslaughter  in  the  first  degree, 
for  having  caused  the  death  of  Bertha  Kern  through  the  use  of 
instruments,  with  intent  to  procure  a  miscarriage,  not  necessary 
to  preserve  her  life.  Upon  appeal  the  general  term  reversed  the 
judgment  of  conviction  for  errors  of  law,  and  not  for  errors  of 
fact,  and  ordered  a  new  trial.  The  deceased  made  an  ajite 
mortem  statement  to  the  coroner  while  at  the  hospital,  to  which 
she  had  been  removed,  and  an  objection  was  made  by  defendant 
to  iis  admission,  based,  among  other  grounds  stated,  npon  the  in- 
sufficiency of  the  evidence  to  prove  it  to  have  been  a  dying  dec- 
laration. This  kind  of  evidence  is  an  exception  to  the  rule  which 
excludes  derivative  or  .secondhand  evidence.  It  has  been  termed 
an  anomaly,  and  its  admission  is  justified  upon  the  ground  of 
necessity.  Wiiether  the  conditions  and  circumstances  under 
which  an  ante  mortem  statement  was  made  constitute  a  sufficient 
foundation  for  its  reception  in  evidence  is  a  question  which  the 
trial  judge  must  deiermina  That  is  an  issue  with  which  the 
jury  have  nothing  to  do,  and  the  court,  upon  the  facts  addressed 
to  it,  must  try  and  decide  it  In  the  present  case,  all  the  facts 
connected  with  the  making  of  this  statement  by  the  deceased  were 
laid  before  the  recorder,  and  he  determined  to  admit  it.  His  de- 
termination was  subject  to  review  at  the  general  term,  and,  as  it 
would  appear  from  a  memorandum  filed  at  the  general  term,  two 
of  the  learned  justices  there  did  not  concur  with  Mr.  Justice 
Fullett,  who  spoke  for  the  court,  in  so  far  as  he  held  that  the 
dying  declaration  was  admissible  under  the  proofs.  But  the  re- 
view of  this  question  upon  the  disputed  facts  ended  at  the  general 
term,  and,  as  the  reversal  of  the  judgment  of  conviction  was  for 
errors  of  law  only,  we  shall  not  consider  the  question. 

The  recorder,  in  charging  the  jury  that  the  dying  declaration 
was  competent  testimony  for  them  to  consider,  added:  "It  is 
your  duty  to  take  it  into  consideration,  because  it  is  evidence  for 
you,  and  it  is  given  all  the  sanction  of  evidence  which  the  law  can 
give  to  evidenca"  To  this  portion  of  the  charge  an  exception 
was  taken,  and  it  presents  the  only  question  of  any  importance 
for  us  to  consider.  It  was  the  ground  for  reversal  which  was  as- 
signed in  the  opinion  at  the  general  term.     The  instruction  coa- 
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veyed  to  the  jury  in  this  portion  of  the  chargj  was  distinctly 
erroneous,  and  there  was  notliing  to  qualify  its  extraordinary 
force  as  a  Goniment  upon  tliat  species  of  evidence.  Dying  decla- 
rations, as  it  was  previously  observed,  constitute  an  exception  to 
the  general  rule.  They  are  of  tlie  nature  of  hearaay,  or  second- 
hand, evidence,  and  although  for  reasons  of  public  policy,  as  well 
as  because  of  the  difficulty  of  getting  better  proof  of  the  fact, 
they  are  deemed  to  be  admissible,  it  never  has  been,  and  is  not 
to  be,  supposed  that  they  have  all  the  guaranties  which  surround 
evidence  given  under  oath  in  a  court  of  justice.  Judge  An- 
drews, in  People  v.  Smith,  lOJ:  N.  Y.,  at  page  501;  10  N.  E 
S73,  as  Judge  Colerilge  suggested  in  Kex  v.  Spilsbury,  7  Car.  & 
P.,  at  page  190,  spoke  of  tlie  admission  of  such  proof  as  )>eing 
anomalous,  and  as  requiring  clear  evidence  of  the  facts  to  justify 
iL  It  is,  of  course,  true  that  sucli  deelaraticms  are  considered  to 
he  equal  to  an  oath  taken  in  a  court  of  justice ;  but  that  is  because 
of  the  circumstances  surrounding  them  when  mada  It  is  as- 
sumed that,  being  made  in  extremity,  when  the  party  is  at  the 
point  of  death,  and  believes  that  all  hope  in  this  world  is  gone, 
tiiey  have  some  guaranty  for  their  truth,  in  view  of  the  solemnity 
of  the  occasion,  or  as  much  as  an  oath  in  court  would  have.  But 
it  is  clear  that  their  value  as  evidence  rests  upon  an  assumption, 
and  hence  it  is  that,  while  the  law  recognizes  the  necessity  of  ad- 
mitting such  proof  on  a  par  with  an  oath  in  a  court  of  justice,  it 
does  not  and  cannot  regard  it  as  of  the  same  value  and  weight  as 
the  evidence  of  a  witness  given  in  a  court  of  justice,  under  all  the 
tests  and  safeguards  which  are  there  afforded  for  discovering  the 
truth,  the  object  of  judicial  inquiry ;  for  there  die  accused  has  the 
opportunity  of  more  fully  investigating  the  truth  of  the  evidence 
by  means  of  cross-examination,  and  the  jury  have  the  oppor- 
tunity of  observing  the  demeanor  of  the  persons  whose  testimony 
is  relied  upon.  See  2  Russ.  Crimes,  p.  767,  and  2  Best,  Ev.  p. 
637,  and  authorities  cited.  The  power  of  cross-examination  is  • 
<juite  as  essential,  in  the  process  of  eliciting  the  truth,  as  the  obli- 
gation of  an  oath ;  and  where  the  life  or  tlie  liberty  of  the  defend- 
ant is  at  stake  the  absence  of  the  opportunity  for  cross-examina- 
tion is  a  serious  deprivation ;  which  differentiates  in  nature  and  in 
Jegree  the  evidence  of  a  dying  declaration  from  that  which  is  di- 
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rect  and  giren  upon  the  witness  stand.  Where,  as  in  the  present 
case,  the  evidence  to  convict  the  defendant  is  contained  in  an 
ante  mortem  statement  of  the  deceased,  while  it  is  entitled  to  be 
Considered  as  having  the  weight  of  an  oath,  it  would  be  wrong  to 
say  that  it  had  all  the  weight  which  law  can  give  to  evidence. 
Yet  that  is  what,  in  eflEect,  the  recorder  instructed  the  jury  here, 
when  he  told  them  that  the  dying  declarations  are  "given  all  the 
sanction  of  evidence  which  the  law  can  give  to  evidence."  Speak- 
ing in  a  strict  sense,  the  sanction  of  an  oath  and  the  sanction  of 
such  declarations  are  deemed  to  be  the  same,  when  the  state  of 
mind  of  the  person  is  considered;  but,  as  it  was  said  by  Baron 
Alderson,  in  Ashton's  Case,  2  Lewin,  Crown  Caa  147,  '*  though 
the  sanction  is  the  same,  the  opportunity  of  investigating  the 
truth  is  very  diflEerent,  and  therefore  the  accused  is  entitled  to 
every  allowance  and  benefit  that  he  may  have  lost  by  the  ab- 
sence of  the  opportunity  for  more  full  investigation  by  the  means^ 
of  cross-examination."  This  defendant  denied  having  practiced 
an  abortion,  and  testified  as  to  statements  by  the  deceased,  and 
as  to  facts  which,  if  the  jury  had  believed  her,  would  have  re- 
sulted in  her  acquittal  It  was,  therefore,  of  the  utmost  import, 
ance  that  the  jury  should  not  receive  the  incorrect  impression 
that,  however  admissible  in  evidence  the  dying  statement,  it  was 
a^  valuable,  or  as  authoritative,  for  the  purpose  of  proving  the 
defendant's  guilt,  as  though  the  inculpatory  evidence  had  been 
given  by  a  witness  in  a  court  of  justice,  and  with  every  oppor- 
tunity to  the  defendant  to  investigate  its  truth  by  means  of  cross- 
examination.  The  district  attorney  discusses  the  significance  of 
the  word  "sanction,"  used  by  the  recorder,  and  argues  that  it  is 
not  to  be  read  as  meaning  "  weight"  But  we  must  i*ead  the  lan- 
gnnge  of  the  charge  in  the  sense  in  which  it  is  ordinarily  used 
and  understood  by  plain  men,  and,  when  so  read,  ** sanction"" 
would  convey  the  idea  of  sacred ness,  or  of  authority,  and,  in  the 
connection  in  which  used  in  the  charge,  that  of  weight  The  gen- 
eral term  justices  interpreted  to  themselves,  and  why  should  not 
the  jurors?  In  my  opinion,  so  would  the  casual  hearer.  The 
learned  recorder  himself  must  have  intended  to  attach  to  the  evi* 
dence  of  a  dying  declaration  an  important  equivalent  to  the  high» 
est  which  the  law  could  attach  to  evidence,  or  he  would  not  have 
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said  so  brondlj  that  it  was  "  given  all  the  sanction  of  evidence 
which  the  law  can  give  to  evidence."  We  think  the  jury  incor- 
rectly instructed  as  to  the  relative  character  and  weight  of  such 
evidence,  and  it  is  impossible  to  say  that  thereby  the  defendant's 
substantial  rights  may  not  have  been  prejudiced.  The  order  ap* 
pealed  from  should  be  affirmed. 

All  concur.  

Order  affirmed. 

DYING  DECLARATIONS. 
(See  note  in  People  y.  Kraft,  11  N.  Y.  Cr.  89.) 

It  is  proper  to  insUnict  the  jury  that  they  should  reject  certain  statements^ 
though  admitted  as  dying  declarations,  if  they  found  that  deceased  had  any 
hope  of  recovery  at  the  time  they  were  made.  Commonwealth  T.  Brewer^ 
(Mass.),  42  N.  £.  92. 

Belief  of  deceased  that  he  was  ahout  to  die  was  held  to  be  suflSciently  establish- 
ed to  admit  his  statements  as  to  the  cause  of  the  shooting  as  dying  declarations^ 
Commonwealih  v.  Brewer  (Mtiss. ),  42  N.  £).  92;  State  v.  Jones  (La.),  18  So. 
515 ;  Polk  V.  State  (Tex.  Cr.  App.).  34  S.  W.  633  ;  Sims  v.  People  CTex.  Cr. 
App.).  86  S.  W.  256 ;  State  v.  Gay  (Mont.),  44  P.  411 ;  People  ▼.  Weaver 
(Mich.).  66  N.  W.  567. 

A  complete  foundation  is  laid  for  the  introduction  of  dying  declarations  Id 
evidence  by  proof  that  the  attending  physician  told  deceased  that  his  wounda 
were  dangerous,  that  deceased  stated  that  he  was  going  to  die,  that  at  the  tim^ 
of  making  his  statement  his  extremities  were  cold,  and  that  shortly  afterwarda 
he  died.    State  v.  Smith  (La.),  19  So.  452. 

Dying  declarations  of  wife  that  her  husband  repeatedly  threatened  to  shoot 
her  if  she  should  leave  him  and  refuse  to  cohabit  with  him,  in  connection  with 
testimony  that  she  did  leave  him,  and  that,  he,  being  unable  to  induce  her  to 
return  ,  shoot  her,  are  admissible.    People  v.  Beverly  (Mich.),  66  N.  W.  379. 

Fact  that  deceased  was  under  the  influence  of  opiate  at  the  time  the  dying 
declarations  were  made,  does  not  furnish  sufficient  ground  for  the  reversal  of 
the  action  of  the  court  in  admitting  them,  where  her  condition,  both  as  to  the 
Influence  of  opiates  and  her  belief  in  impending  death,  was  before  the  court 
and  jury.    People  v.  Beverly,  (Mich.).  66  N.  W.  379. 

The  provision  of  the  statute  requiring  the  names  of  witnesses  to  be  indorsed 
on  the  information  does  not  embrace  a  dying  declaration.  People  v.  Beverly^ 
(Mich.),  66  N.  W.  379. 

Dying  declarations  are  not  rendered  inadmissible  for  the  reason  that  the 
exigencies  of  the  case  do  not  require  it,  that  they  were  taken  immediately  after 
the  injury,  or  that  defendant  had  no  notice  of  the  taking  of  the  statement. 
People  V.  Beverly,  (Mich.),  66  N.  W.  379. 

Nor  merely  in  the  fact  that  deceased  did  not  die  until  flve  days  after  the 
statement  was  made.    Moore  v.  State  (Tenn.),  83  S.  W.  1046. 
Vou  XlI-10 
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Ratification  by  deceased  of  his  previous  dying  declaration,  unless  shown  to 
have  been  made  in  the  expectation  of  death,  is  not  admissible.  Carver  v. 
United  States,  16  Sup.  Ct.  338. 

Wiilten  statement  of  deceased,  as  to  what  occurred  when  he  was  shot, 
though  made  under  a  lingering  hope  of  recovery,  is  competent  as  a  dying  de- 
claration, if  afterwards  he,  under  the  belief  that  he  was  about  to  die.  referred 
to  it  and  approved  it  as  correct.  Bryant  v.  Slate  (Tex.  Ct.  App.),  83  8.  W.  978. 

Declarations  of  deceased,  who  had  stated  at  the  time  that  he  could  not  re- 
cover, made,  immediately  after  he  was  shot,  to  the  effect  that  defendant  shot 
him  without  cause,  and  statements  made  some  hours  later  to  the  same  effect, 
where  it  does  not  appear  that  he  had  changed  his  opinion  as  to  his  recovery, 
are  relevant  as  dying  declarations.  Norfleet  v.  Commonwealth  (Ky.),  83  S. 
W,  938. 

It  is  not  necess^iry  that  the  foundation  for  the  admission  of  a  dying  declara- 
tion should  consist  of  express  utterances  showing  that  the  deceased  knew  at 
the  time  of  the  declaration  that  his  death  was  imminent  and  inevitable,  but 
such  fact  may  be  gathered  from  the  circumstances.  Lester  v.  State  (Fla.),  20 
So.  233. 

It  is  a  mixed  question  of  law  and  fact 'for  the  judge  to  decide,  before  per. 
mittiug  thu  introduction  of  a  dying  declaration,  whether,  at  the  time  of  the 
declaration,  deceased  knew  tl-.at  his  death  was  imminent  and  inevitable;  lienoe 
it  was  no  ground  for  excluding  the  declaration  that  the  evidence  as  to  that 
<luestion  was  conflicting.    Lester  v.  State  (Fla.),  20  So.  232. 

Statement  by  one,  who  had  received  a  wound  in  a  vital  spot,  from  wh'ch  he 
died  forty-eight  hours  thereafter,  made  a  few  hours  after  he  was  shot  and  after 
he  had  accused  defendant,  when  brought  into  his  presence,  of  being  the  guilty 
party  is  admissible  as  his  dying  declaration,  when  he  has  been  informed  that 
he  would  not  recover  and  had  given  it  as  his  opinion  that  he  would  not. 
Commonwealth  v.  Mika  (Pa.  Sup.),  33  A.  65. 

When,  on  a  trial  for  murder,  the  dying  declaration  of  the  decejised  have 
been  introduced  against  the  accused,  it  is  competent  for  the  latter  to  impeach 
these  declarations  by  showing  that  the  deceased,  because  of  general  bad  char- 
acter, was  unworthy  of  belief.     Redd  v.  State  (Ga.),  25  S.  E.  268. 

Fact  that  the  declarations  were  the  result  of  questions  propounded  by  an 
attorney,  the  absence  of  cross  examination,  the  use  of  an  interpreter,  the  pres- 
ence only  of  friends  and  prosecuting  officers,  and  the  non-representation  of 
accused  by  counsel,  are  matters  which  affect,  not  the  competency,  but  merely 
the  weight  and  credibility  of  such  declarations.  State  v.  Foot  You  (Or.).  32 
P.  1031. 

Test  to  determine  the  admissibility  of  dying  declarations,  is  whether  deceased, 
if  living,  would  have  been  permitted  to  testify  to  the  things  contained  in  tJie 
declaration.    State  v.  Foot  You  (Or.),  33  P.  637. 

It  is  proper  to  permit  the  mother,  who  is  called  to  testify  to  the  dying  decla- 
rations of  deceased,  to  state  that  the  latter  said  at  the  time  that  she  was  dying. 
Commonwealth  v.  Thompson  (Mass.),  33  N.  E.  1111. 

Where  the  dying  declarations,  admitted  in  evidence,  were  made  nt  9  o'clock 
In  the  morning,  evidence  of  declarations  made  at  3  o'clock  in  the  afternoon  of 
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the  same  day,  expressing  a  hope  of  recovery,  are  immaterial  and,  therefore, 
inadmissible.     State  v.  Shefifer  (Or.),  82  P.  545. 

Suhd.  4,  §  1870,  Cal.  Code  Civ.  Proc.,  which  renders  "the  act  or  declaration 
of  a  dying  person,  made  under  the  sense  of  impending  death,  respecting  the 
cause  of  death,"  admissible  in  a  criminal  action,  does  not  make  tlic  dying  con- 
fession of  an  accomplice  in  a  burglary  competent  on  a  trial  for  such  offense. 
People  V.  Hall  (Cal.),  80  P.  7;  94  Cal.  695. 

That  the  statement  was  made  in  answer  to  an  inquiry,  does  not  deprive  it  of 
its  voluntary  character,  so  as  to  render  it  inadmissible  as  a  dying  declaration. 
White  V.  State  (Tex.  App.),  18  S.  W.  403. 

Fact  that  a  d3'ing  declaration  was  made  in  the  presence  of,  and  in  responpe 
to  inquiries  from,  the  state's  attorney  within  an  hour  of  declarant's  death,  and 
in  the  absence  of  any  representative  of  the  accused,  does  not  render  it  inadmis- 
sible.   North  V.  People  (111.  Sup.),  28  N.  E.  966. 

Statement  by  deceased,  after  naming  defendant  and  another  as  the  persons 
who  shot  him,  that  "they  had  no  occasion  to  shoot  me."  is  a  statement  of  fact 
and  a  mere  opinion  or  inf'jrence  and,  therefore,  admissible.  Pierson  v.  State, 
17  8.  W.  468;  21  Tex.  App.  14. 

Where  it  is  not  previously  shown  how  long  it  was  after  the  shooting  before 
the  statement  was  made,  it  is  inadmissible  as  a  dying  declaration.  Johnston 
V.  State  (Ala.).  10  So.  667. 

A  dying  declaration  is  competent  evidence  only  as  to  the  circumstances  of 
the  death.  United  States  v.  Heath  (D.  C),  19  Wash.  L.  U.  818.  Whatever 
<rannot  be  regarded  as  part  of  these  circumstances,  should  be  excluded.  Id. 
But  a  mere  interruption  of  a  few  moments  in  the  confl  ct  between  the  deceased 
and  the  accused,  when  it  is  apparent  that  the  entire  occurrence  was  one  con- 
flict, notwithstanding  the  disconnection,  will  not  bo  sufficient  to  exclude  the 
dying  declarations  of  the  deceased  as  to  the  occasions  antecedent  to  the  inter- 
ruption.   Id. 

Dying  declarations  must  be  made  under  the  belief  that  death  was  pending, 
in  order  to  make  them  admissible  in  evidence. .  State  v.  Crabtree  (Mo.  Sup.), 
20  S.  W.  7;  Hall  v.  Commonwealth  (Va.),  15  S.  E.  617;  Young  v.  State  (Ala.), 
10  So.  918;  State  v.  Banister  (S.  C),  14  S.  E.  678:  Green  v.  Commonwealth 
(Ky.),  18  S.  W.  515;  McQueen  v.  State  (Ala.),  10  So.  433;  Pierson  v.  State,  17 
S.  W.  468;  21  Tex.  App.  14;  Scales  v.  State  (Ala.),  11  So.  121;  Bates  v.  Com- 
monwealth (Ky.),  19  S.  W.  928;  Matherly  v.  Commonwealth,  id.  977. 

Fact  that  the  deceased  survived  for  some  time  thereafter,  docs  not  nfTect  their 
admi-ssibility.  State  v.  Crabtree  (Mo.  Sup.),  20  S.  \V.  7 ;  State  v.  Banister 
<S.  C),  15  8.  E.  678. 

Dying  declaration  is  not  rendered  admissible  from  the  fact  that  it  is  a  tenet 
of  the  church  to  which  declarant  belongs  that  there  may  be  repentence  at  any 
moment  before  death.    North  v.  People  (111.  Sup.),  28  N.  E.  966. 

The  trial  court  must  first  determine  whether  deceased  was  in  extremia,  and 
whether  he  had  lost  all  hope  of  recovery,  at  the  time  the  declaration  was  made. 
State  y.  Banister  (3.  C),  14  S.  E.  678.  If  such  declaration  is  admitted  in 
evidence,  it  is  for  the  jury  to  pa«s  upon  its  credibility.    Id.    In  such  case. 
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they  maj  consider  whether,  as  matter  of  fact,  deceased  was  in  extr&mit  and 
had  lost  all  hope  of  recovery.    Id. 

Declarations,  made  by  the  deceased  Just  before  his  death,  two  days  after  the 
shooting,  that  he  had  brought  on  the  difficulty  himself,  and  that  he  was  whoUy 
to  blame,  are  admissible  in  defendant's  favor.    Brock  y.  Commonwealth  (Ky .), 

17  8.  W.  887. 

Dying  declarations,  which  have  been  reduced  to  writing,  bat  not  read  to 
nor  signed  by  deceased,  may  he  proved  by  parol,  though  the  absence  of  such 
writing  is  not  accounted  for.  8tate  v.  Sullivan,  50  N.  W.  57d;  51  Iowa,. 
143. 

Statement,  made  at  same  time  with  dying  declaration,  but  not  reduce  to 
writing  with  it,  is  admissible  on  the  trial  for  declarant's  murder.  Adams  v. 
State  (Tex.  App. ).  19  S.  W.  907. 

Dying  declarations  are  Inadmissible,  as  to  conduct  of  the  defendant  at  a  time 
previous  to  the  homicide.    North  v.  People  (111.  Sup.),  28  N.  E.  966. 

Also,  as  to  a  former  transaction,  stated  by  the  deceased  as  furnishing  a  possible 
motive  for  the  crime.     People  v.  Fong  Ah  Sing,  28  P.  238:  64  Cal.  253. 

They  are  competent  as  to  the  fact  of  the  killing  and  the  circumstances  form- 
ing the  resgestae.    People  v.  Fong  Ah  Sing,  20  P.  283;  64  Cal.  258. 

They  are  admissible  only  as  to  things,  to  which  the  deceased  could  testify 
as  a  witness,  if  living.    Matherly  v.  Commonwealth  (Ky.),  19  S.  W.  977. 

They  must,  in  order  to  be  admissible,  state  facts,  and  not  opinions.  Math- 
erly V.  Commonwealth  (Ky.),  19  S.  W.  977. 

.  Dying  declarations,  though  conflicting,  are  admissible.  Richards  t.  State, 
(Wis.),  51  N.  W.  652.  The  conflict  bears  only  on  their  weight  aa  evidence. 
Id. 

Fact  that  a  dying  declaration  includes  among  the  assailants  one  who  could 
not  have  been  present,  does  not  affect  its  admissibility,  but  only  its  credibility. 
White  V.  State  (Tex.  App.).  18  S.  W.  463. 

Such  declarations  may  be  contradicted  by  proof  of  previous  contradictory 
statements,  made  by  deceased^  State  v.  Lodge  (Del.  O.  &  T.),  88  A.  812;  9 
Houst.  542. 

Statements,  made  by  deceased,  though  not  in  extremis,  which  contradict  his 
dying  declarations,  may  be  shown  by  defendant.    Morelock  y.  State  (Tenn.), 

18  S.  W.  258i  90  TeniL  528. 
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December  19, 1895. 
PEOPLE  V.  EKASTUS  WIMAN. 

1.   CUMIHAL  LAW— FOBGBBT— InT£NT. 

Criminal  intent  is  essential  to  constitute  the  crime  of  forgery,  and  tlit 
testimony  bearing  thereon  is  always  a  qaestion  for  the  jury. 

%  Sams. 

The  conviction  should  be  .reyersed  where  '^the  charge  renders  uncertain 
the  question  as  to  whether  "criminal  intent"  was  essential  to  constitute 
the  crime  of  forgery. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
<x>urt,  reversing  the  conviction  of  defendant 

John  D.  Lindsay,  for  the  State. 

Benjamin  P.  Tracy,  for  respondent 

PER  CURIAM.-^It  appears  that  Robert  O.  Dun,  Arthur  J. 
King,  Robert  D.  Douglass,  and  the  defendant,  Erastus  Wiman, 
were  associated  together  in  business,  carrying  on  a  mercantile 
agencies  under  the  names  of  R  G.  Dun  &  Co.,  and  Dun,  Wiman 
&  Oa,  in  various  cities  of  the  United  States  and  Canada.  Wiman 
was  the  principal  business  manager,  and  had  the  power  to  sign  the 
<x>mpany's  name  to  checks  that  were  necessary  to  be  drawn  in  the 
conduct  of  the  businesa  On  the  6th  day  of  February,  1893,  the 
<x>mpany  was  owing  one  K  W.  Bullinger  the  sum  of  about  $16,- 
000,  and  on  that  day  the  defendant  directed  a  clerk  in  the  com. 
pany 's  office  to  draw  a  check  to  the  order  of  Bullinger  for  $6,000, 
upon  the  Chemical  National  Bank,  to  be  paid  to  Bullinger  on  ac- 
count of  the  money  owing  to  him.  A  check  was  accordingly 
filled  out  by  the  clerk,  and  that  amount  charged  to  the  account 
of  Bullinger  on  the  books  of  the  company.  The  defendant  took 
the  check,  signed  the  company's  name  thereto,  and  on  the  same 
day,  without  the  knowledge  or  consent  of  Bullinger,  indorsed 
Bullinger  s  name  on  the  back  of  the  check,  and  then,  after  indors- 
ing his  own  name  thereon,  deposited  it  to  his  own  credit  in  the 


Digitized  by  VjOOQIC 


78  NEW  YORK  CRIMINAL  REPORTS,   VOL.   XIL 

Central  National  Bank.  The  check  was  subsequently  presented 
to  the  Chemical  National  Bank,  and  was  paid,  and  a  few  days 
thereafter  it  was  brought  to  the  attention  of  the  defendant's  as- 
sociates in  the  business.  It  further  appears  that  at  this  time  the 
defendant  had  overdrawn  his  account  with  the  company  in  an 
amount  upwards  of  $150,000  and  that  his  associates  had  forbid* 
den  him  to  draw  more  from  the  business  on  his  own  account,  ex- 
cept a  stipulated  sum,  agreed  upon,  per  month,  until  the  amount  of 
the  overdraft  should  be  restored  or  made  good.  The  defendant 
was  subsequently  accused  of  the  crime  of  forgery  in  the  second 
degree  by  an  indictment  charging  him  with  having  feloniously 
forged  on  the  back  of  the  check  the  indorsement  of  E.  W.  Bull- 
inger,  with  intent  to  defraud,  and  in  another  court  he  was  charged 
with  uttering  the  same.  Upon  the  trial  court  withdrew  Trom  the 
jury  all  questions  with  reference  to  the  intent  to  defraud  Bullinger 
or  the  Chemical  National  Bank,  and  submitted  only  the  question 
of  the  intent  to  defraud  R  G.  Dun  &  Co.  The  claim  is  made 
that  the  transaction  set  forth  does  not  constitute  the  crime  of 
forgery.  Upon  this  question  our  minds  are  not  in  accord,  and  in- 
asmuch as  other  facts  may  appear  in  the  event  that  we  should 
again  be  called  upon  to  review  this  case,  we  have  not  thought  it 
advisable  to  enter  upon  a  discussion  of  the  question  at  this  time. 
During  the  summing  up  of  the  defendant's  counsel,  he  was  in- 
terrupted by  the  court,  and  a  conversation  ensued,  after  which 
the  defendant's  counsel  stated  that  he  should  asked  the  court  to 
charge  the  jury  "that  if  the  defendant  believed  that  under  the 
rules  of  commercial  law  he  had  legal  authority  to  make  this  * 
check  and  indorsed  it  as  he  did,  the  crime  is  not  forgery.  "  The 
court  replied  that  he  should  refuse  to  so  charge.  Subsequenily 
the  court  did  charge,  on  the  request  of  the  counsel,  that  **  if  the 
jury  shall  find  that  Wiman  believed  that  under  the  rules  of  law 
applicable  to  commercial  paper,  he  had  legal  authority  to  use  the 
name  of  a  person  as  payee  to  whom  it  was  not  intended  that  the 
check  should  be  paid,  and  to  indorse  such  name  on  the  back  of 
the  check,  indorsement  is  not  forgery.  "  The  court  was  also  re- 
quested by  the  defendant's  counsl  to  charge  that,  "unless  the 
jury  find  that  the  aots  charged  were  committed  with  criminal  in- 
tent,  the  defendant  is  entitled  to  an  acquittal. "'     The  court  replied : 
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"  I  charge  you,  unless  the  act  was  committed  >;^ith  intent  to  defraud 
as  I  explained  it  to  you,  the  defendant  is  entitled  to  an  aequital. 
1  refuse  to  charge  as  requested.  "  To  this  ruling  an  exception 
was  taken  by  the  defendantb  During  the  summing  up  of  the  de- 
fendant's counsel,  the  judge  was  asked  how  he  would  charge 
upon  the  snbjcct  of  criminal  intent,  and  he  replied :  "  I  shall 
charge  that  the  jury  must  find  that  there  was  intent  to  defraud  ; 
nothing  about  criminal  intent  "  In  the  charge  the  judge  instructed 
the  jury  that  there  must  be  an  intent  to  defraud  in  order  to  con- 
stitute the  crime  of  forgery,  and  then  defined  the  term  defraud,  "  to 
deprive  of  right,  either  by  obtaining  something  by  exception  or 
artifice,  or  by  taking  something  wrongfully,  without  the  knowl- 
edge or  consent  of  the  owner.  "  Criminal  intent  is  essential  to 
constitute  the  crime,  and  the  testimony  bearing  thereon  is  always 
a  question  for  the  jury.  DuflEy  v.  People,  26  K  Y.  588-693; 
Stokes  V.  People,  53  N.  Y.  164 ;  People  v.  Powell,  63  N.  Y.  88 ; 
People  V.  Flack,  125  N.  Y.  824 ;  26  N.  E.  267.  It  follows  thai  the 
court  should  have  charged  as  requested.  It  is  urged,  however, 
that  the  refusal  to  so  charge  did  no  harm,  and  that  the  charge  as 
made  suflBciently  covered  the  ground.  But  we  are  all  of  the  opin- 
ion that  the  charge  as  made  taken  in  connection  with  the  remarks 
of  the  court  and  its  refusal  to  charged  as  requested,  was  confusing, 
and  rendered  uncertain  the  question  as  to  whether  "criminal  in- 
tent" was  or  was  not  essential  in  order  to  constitute  the  crime. 

The  judgment  of  the  general  term  should  be  affirmed.  ' 

All  concur. 

Judgment  affirmed. 
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February,  1897. 
PEOPLE  V.  MARTIN  WOLFF. 

LoTTBRT— Foreign. 

Dealing  in  lottery  schemes,  whether  authorized  by  a  foreign  govern- 
ment or  not,  comes  within  the  prohibition  of  the  provlBions  of  the  Penal 
Code. 

Appeal  from  judgment  of  the  Court  of  General  Sessions,  oon- 
yicting  the  defendant  of  the  crime  of  contriving  and  proposing, 
and  assisting  in  contriving  and  proposing  a  lotterji  in  violation 
of  section  825  of  the  Penal  Coda 

W,  N.  Loew  (of  counsel)  for  appellant 

John  D.  Lindsay  (of  counsel)  for  respondent 

VAN  BRUNT,  P.  J.— The  defendant  was  indicted  for  con- 
triving  and  proposing  and  assisting  in  contriving  and  proposing 
a  lottery,  in  violation  of  sea  825  of  the  Penal  Code;  and  upon 
the  trial  was  convicted  and  sentenced  to  imprisonment  and  fine. 

From  the  judgment  of  conviction  this  appeal  is  taken,  it  being 
urged  in  support  of  the  appeal  that  there  was  no  evidence  tend- 
ing to  show  contriving  and  proposing,  or  assisting  in  contriving 
and  proposing  a  lottery. 

An  examination  of  the  evidence  and  an  analysis  thereof  show 
that  the  defendant's  business  consisted  in  a  scheme  apparently 
gotten  up  by  him  and  his  partners,  whereby,  under  the  guise  o£ 
dealing  in  foreign  lottery  bonds,  they  had  contrived  a  lottery  of 
their  own  whose  only  foundation  and  basis  was  fraud — the  capi- 
tal in  business  of  the  association  being  the  positive  assurance  that 
they  would  never  be  called  upon  to  pay  anything  or  give  any- 
thing of  value  for  that  which  they  received.  Ostensibly  the 
defendant  claimed  to  be  a  dealer  in  foreign  government  securi- 
ties, and  to  have  on  hand  for  sale  certain  lottery  bontls  of  the 
Servian  government,  certain  lottery  bonds  of  the  Hungarian 
Bed  Cross  Association   and  certain  lottery  bonds  of  the  Ital- 


Digitized  by  VjOOQIC 


PEOPLE  V    WOLFF.  81 

ian  Red  Cross  Association.  The  two  latter,  apparently,  were 
not  m  any  respect  government  bonds  nor  did  they  pertain  to 
any  government  project,  but  simply  to  lotteries  established  by 
private  individuals  in  foreign  countries. 

The  defendant  and  his  associates  contrived  a  scheme  by  which 
they  proposed  to  sell  for  $80  one  Servian,  one  Hungarian  Bed 
Cross  and  one  Italian  Red  Cross  bond,  payment  therefor  to  be 
made  by  installments  of  $5  per  month.  Upon  payment  of  the 
second  installment  the  purchaser  was  to  receive  a  voucher  speci- 
fying the  securities  by  stating  their  series  and  number,  each 
voucher  certifying  that  should  any  one  or  all  of  these  securities 
be  called  in  for  redemption  at  any  time  before  payment  of  the 
last  installment,  the  purchaser  should  be  entitled  to  all  the  bene- 
fits of  such  redemption;  but  should  such  securities  not  be 
redeemed  before  payment  of  the  last  installment,  then  the  right 
to  deliver  securities  of  the  same  description,  value  and  denom* 
ination,  but  bearing  a  dififerent  series  and  number,  was  reserved. 
The  certificate  further  provided  that  in  case  of  the  failure  of 
the  purchaser  to  pay  any  installment  within  ten  days  after  its 
maturity,  the  defendant  should  be  at  liberty  to  sell,  without 
process  of  law  ^^^  without  further  notice  to  the  purchaser,  any 
or  all  of  said  securities  at  public  or  private  sale.  The  certifi- 
cate also  provided  that  it  should  not  be  transferable;  and  it 
contained  a  notice  that  the  original  securities  sold  might  be 
examined,  and,  upon  the  purchaser  complying  with  the  oondi- 
ditions  of  the  certificate,  would  be  ready  for  delivery  at  any 
time.  It  may  be  observed  in  passing  that  this  notice  contained 
in  the  certificate  is  antagonistic  to  the  provisions  of  the  contract 
providing  that  upon  payment  of  the  last  installment  securities  of 
the  same  description,  value  and  denomination  were  to  be  deliv- 
ered ;  but  not  necessarily  those  having  the  series  and  numbers 
mentioned  in  the  certificate. 

Upon  an  examination  of  this  certificate  and  a  comparison  of 
the  same  with  the  provisions  of  the  Servian  bond,  it  will  be  seen 
that  the  purchaser  was  not  to  receive  all  the  benefits  which  might 
be  derived  from  the  possession  and  ownership  of  that  bond.  The 
holder  of  the  certificate  was  to  be  entitled  to  the  benefits  of  redemp- 
tion in  case  one  or  all  of  the  bonds  should  be  called  in  for  redemp* 
VOT..  XII— 11 
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tion  ;  but  he  does  not  appear  to  have  had  any  of  the  benefits  which 
might  possibly  be  derived  from  the  premium  drawing  which 
was  part  and  parcel  of  the  sclieme  of  said  bonds.  The  bonds 
provided  for  both  premium  and  redemption  drawings  to  be  had  on 
tiie  same  day.  The  bonds  were  to  be  designated  by  series  numbers, 
from  1  to  100  ;  and  each  series  by  numbers  from  1  to  10,  000.  For 
tlie  purpose  of  redemption  drawings  the  numbers  1  to  10,000  were 
to  be  put  in  a  wheel  called  "  Wheel  of  Fortune  A."  For  the  pur- 
pose of  premium  drawings  the  same  numbers  were  to  be  put  in 
another  wheel  called  "Wheel  of  Fortune  B."  And  the  series 
numbers  1  to  100  were  to  be  put  in  a  third  wheel  called  "Wheel 
of  Fortune  C."  From  the  wheel  of  fortune  A  there  were  to  be 
drawn  the  numbers  which  should  indicate  the  obligations  win- 
ning the  amounts  mentioned  in  the  redemption  plan — and  this  is 
the  only  drawing  which,  under  the  certificate,  the  purchaser  is 
entitled  to  participate  in  or  to  receive  the  benefit  of,  pending  the 
full  payment  of  the  installmenta  The  drawing  regulations  then 
provide  that  for  the  purpose  of  the  premium  drawing  there  should 
be  drawn  out  of  the  wheel  of  fortune  B  and  out  of  the  wheel  of 
fortune  C  one  number  respectively  ;  and  those  two  numbers  should 
designate  the  obligation  that  would  receive  the  capital  prize.  Both 
numbers  thereupon  were  to  be  put  back  in  the  respective  wheels 
for  fortune,  and  the  drawing  was  to  continue  as  long  as  there  were 
premiums  mentioned  in  the  redemption  plan  to  be  drawn.  If  at 
any  of  these  premium  drawings  there  should  be  drawn  a  series 
number  and  a  number  which  had  already  previously  drawn  a 
premium,  then  the  series  number  and  the  number  were  to  be 
placed  back  in  the  respective  wheels  of  fortune,  because  no  obliga- 
tion was  to  have  a  chance  to  have  more  than  one  premium  drawn. 
These  regulations  further  provide  that  if  a  premium  is  drawn  on 
an  obligation  which  has  not  been  redeemed,  then  at  the  time  of 
the  payment  of  such  premium,  the  premium  coupon  will  be  taken 
up  while  the  obligation  itself  will  be  returned  to  the  owner;  if, 
however,  aredemption  amount  is  drawn,  then  upon  payment  of 
sucIj  redemption  amount  the  obligation  is  redeemed  and  taken  up; 
and  tlie  premium  coupon  is  returned  to  the  owner. 

The  nature  of  the  Italian  Red  Cross  and  the  Hungarian  Red 
Cross  lotteries  is  not  disclosed  by  the  evidence. 
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It  therefore  appears  that,  although  the  defendant  pretended  to 
sell  to  the  parchaser  these  bonds,  he  attempted  to  reserve  to  him- 
self the  right  to  the  premium  prizes  (they  being  by  far  the  largest) 
which  might  be  drawn  upon  the  bonds  sold,  giving  to  the  purchaser 
the  right  only  to  the  redemption  prizes  which  might  be  drawn 
pending  the  payment  of  the  installments.  It  further  appears  that 
the  same  series  number  and  number  were  sold  many  times  over  to 
different  purchasers ;  and  one  of  the  witnesses,  who  had  been  a  part- 
ner of  the  defendant,  when  asked  what  would  be  done  in  case  a 
series  number  and  number  were  drawn  which  had  been  sold  to 
several  purchasers,  replied  :  "In  ten  years  it  never  happened  that 
one  had  won  anything."  It  further  appears  from  the  evidence  in 
the  case  that  the  whole  of  this  set  of  securities  could  be  bought  for 
six  or  seven  dollars  in  cash. 

It  is  manifest  that  the  show  of  fairness  with  which  the  defend- 
ant conducted  his  operations  by  the  exhibition  of  the  securities  to 
the  purchaser  was  a  mere  blind  and  fraud,  because,  having  sold 
the  same  series  number  and  number  to  various  purchaser,  he 
would  exhibit  one  and  the  same  bond  to  all  these  persons,  his  deal- 
ings thus  apparently  being  conducted  with  great  fairness  and 
honesty.  And  in  view  of  the  fact  that  these  same  numbers  were 
sold  over  and  over  again,  it  isclear  that  the  statement  of  the  witness 
that  they  always  deposited  a  bond  in  the  safe  deposit  company 
when  one  was  sold  to  any  individual  was  absolutely  untrua 

It  seems  to  be  apparent  that  the  whole  contrivance  was  a  pre- 
tended sale  to  several  persons  of  the  same  interest  in  a  foreign  lot- 
tery— the  seller  taking  the  risk  that  no  number  sold  by  him  would 
be  drawn.  In  fact,  the  defendant  had  on  his  own  account  con- 
trived a  lottery  within  a  lottery — pretending  that  his  lottery  was 
based  upon  the  foreign  lotteries;  it  being  determined  by  the 
chance  of  the  dfawing  for  redemption  in  the  foreign  lotteries 
whether  or  not  he  would  be  called  upon  to  pay  anything  upon  the 
certificates  or  lottery  tickets  issued  by  him.  The  attractive  bait 
held  out  to  the  purchaser  was  the  drawing  of  premium  prizes — in 
which  under  the  terms  of  the  certificate  he  had  no  interest  what, 
ever,  and  could  only  get  an  interest  by  paying  $80  for  what  he 
could  buy  in  the  market  for  $6  or  $7. 

The  evidence  of  the  complainant  entirely  bears  out  the  conclu- 
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sioQ  which  seems  to  be  necessarily  deduced  from  the  nature  of 
the  business  conducted  by  the  defendant^  as  delineated  by  him- 
self and  his  witnesses  The  complainant  swears  that  the  defend- 
ant sold  him  these  tickets,  for  which  he  paid  $10,  the  defendant 
stating:  "All  right,  you  win  and  you  will  be  right  in,"  and  that 
he  would  not  have  to  pay  any  more ;  and  that  some  time  after- 
wards the  defendant  told  the  complainant  that  his  number  did 
not  come  out,  and  that  he  had  to  get  more  money,  when  the  com- 
plainant gave  him  another  $5,  upon  which  the  defendant  said : 
"That  is  all  right  now;  you  will  play  right  in  and  the  number  is 
bound  to  come  out"  The  witness  further  testified :  "He  did  not 
tell  me  what  kind  of  bonds  I  was  to  receive ;  we  did  not  talk 
about  bonds  at  all ;  he  said :  ^Now  the  number  has  got  to  come 
out'  I  was  not  told  that  I  was  to  receive  three  government 
bonds  after  I  had  made  my  paymenta" 

This  evidence  shows  that  the  alleged  sale  of  government  bonds 
was  a  mere  pretense;  that  there  was  never  any  expectation  that 
any  government  bonds  would  be  paid  tor  or  delivered ;  and  that 
the  certificate  which  was  delivered  as  evidence  of  an  interest  of 
the  purchaser  in  certain  bonds  was  nothing  more  than  a  ticket 
issued  by  the  defendant  in  respect  to  the  lottery  which  he  and 
his  associates  had  contrived,  whereby  if  any  bond  of  the  series 
and  number  called  for  by  the  ticket  should  happen  to  be  drawn 
in  the  foreign  lottery  for  redemption,  and  the  purchaser  should 
ascertain  the  fact  (which  event,  however,  had  never  been  known 
to  occur),  the  defendant  would  pay  to  the  holder  of  the  ticket  the 
redemption  value  of  the  bonds — it  thus  being  dependent  entirely 
upon  chance  whether  the  holder  of  the  ticket  would  ever  get  any- 
thing, or  the  defendant  be  called  upon  to  pay  anything. 

We  think  it  is  clear  that  this  scheme  was  the  contriving  and  pro- 
posing of  a  lottery  within  the  provision  of  sec.  325  of  the  Penal 
Code ;  and  that  it  is  in  no  way  protected  by  the  decision  of  the 
Court  of  Appeals  in  the  case  of  Kohn  v.  Kohler  (96  N.  Y.  862). 
The  scope  of  that  case  has,  we  think,  been  entirely  misapprehended; 
'  and  that  it  was  not  intended  to  decide  that  th^e  sale  of  bonds  with 
a  lottery  attachment  such  as  was  contained  in  the  bonds  then  un- 
der consideration  was  not  in  contravention  of  sea  826  of  the 
Penal  Code.     It  is  true  that  there  is  a  dictum  that  the  sale  of 
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those  bonds  was  not  a  gift  enterprise  within  the  provisions  of  the 
Penal  Code.  But  in  view  of  the  fact  that  the  U.  S.  Supreme 
Court  in  the  leading  case  of  United  States  v.  Horner  (147  U.  S. 
449),  oonstruing  language  similar  to  that  contained  in  the  Penal 
Code,  held  that  the  purchase  of  such  a  bond  was  the  purchase  of 
a  chance  in  a  lottery,  or,  in  the  language  of  the  statute,  *'an  enter- 
prize  offering  prizes  dependent  upon  lot  or  chance,"  and  of  the 
fact  that  the  provisions  of  the  Penal  Code  were  not  involved  in 
the  decision  of  the  case  in  the  Court  of  Appeals,  it  may  very  well 
be  held  that  such  schemes  come  within  the  prohibition  of  the 
Penal  Coda 

In  the  case  of  Kohn  v.  Kohler,  supra,  the  action  was  brought 
to  recover  the  penalties  provided  for  by  section  22,  ,1  R  S.,  pi 
665  (marginal  paging) ;  and  it  is  to  be  observed  that  the  only 
lottery,  game  or  devise  of  chance,  by  whatever  name  it  might  be 
called,  which  the  Revised  Statutes  declared  should  be  deemed 
unlawful  and  a  common  and  public  nuisance,  was  such  as  had 
not  been  authorized  by  law  (section  26) ;  and  hence,  the  Court 
was  construing  the  provisions  of  a  statute  (section  29)  by  which 
it  was  declared  unlawful  to  deal  in  lottery  tickets,  only  when 
such  lottery  was  not  expressly  authorized  by  law.  The  lottery 
scheme  contained  in  the  Austrian  bonds  was  expressly  authorized 
by  law,  and,  therefore,  under  the  Revised  Statutes,  was  not  ille- 
gal. But  under  the  provisions  of  the  Penal  Code,  a  person  who 
deals  in  tickets,  chances,  shares  or  interest  in  or  dependent  upon 
the  event  of  a  lottery,  to  be  drawn  within  or  without  this  state,  is 
guilty  of  a  misdemeanor — a  very  different  case  from  that  which 
was  presented  to  the  Court  of  Appeals  in  the  Austri&n  bond  case. 
Under  the  Penal  Code,  dealing  in  any  lottery  tickets  of  any  kind, 
nature  or  description  is  illegal ;  and  the  person  so  dealing  is 
guilty  of  a  misdemeanor.  Under  the  Revised  Statutes,  if  the 
lottery  was  authorized  by  law,  it  was  not  illegal  to  deal  in  its 
tickets;  and  that  was  the  statute  with  which  the  Court  of  Appeals 
was  concerned  in  Kohn  v.  Kohler,  and  not  with  the  provisions  of 
the  Penal  Coda  It  necessarily  follows  that  dealing  in  lottery 
schemes,  whether  authorized  by  a  foreign  government  or  not, 
comes  within  the  prohibition  of  the  provisions  of  the  Penal 
Code. 
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There  are  no  other  exceptions  in  the  case  at  bar  which  need 
consideration,  and  the  judgment  of  conviction  should  be  affirmed. 
All  concur. 


February,  1897. 

PEOPLE  ex  rel  CHARLES  C.  JAMES  v.  NEW  YORK  SO- 
CIETY  FOR  PREVENTION  OF  CRUELTY  TO  CHIL- 
DREN. 

1.  Children— Commitment. 

An  exposure  by  the  parent  or  person  in  charge  of  the  child  is  an  essen* 
tinl  element  of  the  delictum,  under  subdivision  2,  §  291  of  Penal  Code. 

2.  Same. 

The  charge  contemplated  by  the  law  is  a  charge  conferred  by  the 
parent. 

8.  Same. 

To  authorize  the  defendant  to  detain  the  child,  it  must  appear  from  the 
commitment  that  ''the  parent,  guardian  or  custodian  of  such  child  was 
present  at  the  examination  before  the  magistrate,  or  had  such  notice 
thereof  as  the  magistrate  deemed  and  adjudged  sufficient. 

4.  Same. 

Where  the  commitment  of  the  child  for  being  found  without  any  proper 
guardianship  is  valid  upon  its  face,  it  is  not  impeachable  by  demurrer  to  a 
return  to  habeas  corpus  presented  by  the  father. 

5.  Aruest— Without  warrant. 

To  authorize  an  arrest  under  §  293  of  the  Penal  Code,  a  warrant,  it  aeemi^ 
is  unnecessary. 

Alexander  Y.  Scott  and  M,  R  Levison,  for  relator. 

De  Lancey  Nicoll,  for  respondent 

PRYOR,  J. — Upon  return  to  a  writ  of  habeas  corpus  prosecuted 
by  a  father  to  recover  possession  of  his  infant  daughter,  the  Society 
for  the  Preventiou  of  Cruelty  to  Children,  respondent,  shows  a 


Digitized  by  VjOOQIC 


PEOPLE  EX  BEL.  JAMES  V.  NEW  YORK  SOCIETY,  ETC.  87 

oommitment  by  a  magistrate  as  the  justification  for  the  detcntioa 
of  the  child.  In  compliance  with  a  writ  of  certiorari,  the  magis- 
trate exhibits  proof  of  the  "material  allegations"  of  the  complaint, 
which  he  incorporates  with  his  return,  and  which  is  as  follows: 
**  One  Josephine  K  James  (now  here),  a  female  child  actually  and 
apparently  under  sixteen  years,  to  wit,  of  the  age  of  ten  yeara, 
was  found  by  the  defendant  improperly  exposed  and  without  any 
proper  guardianship  for  the  following  reason,  to  wit:  The  mother 
of  said  child  being  dead  and  the  whereabouts  of  the  father  un- 
known; the  said  child  when  found  was  found  living  with  one  Ernest 
P.  Clark,  a  perfect  stranger  to  said  child.  Said  child  having  admitted 
to  deponent  that  she,  the  said  child,  slept  in  the  same  bed  with 
the  said  Ernest  P.  Clark,  in  violation  of  the  Penal  Code  of  the 
state  of  New  York." 

If  no  ofifense  appear  in  the  commitment,  it  is  void  on  its  face, 
and  the  child  is  unlawfully  restrained  of  her  liberty.  Matter  of 
Catherine  Forbes,  19  How.  457. 

An  oflFense  attempted  to  be  imputed  by  the  complaint  is  that 
the  child  *•  has  been  improperly  exposed  *  *  *  by  its  parents 
or  other  persons  having  it  in  charge"  (Penal  Code,  §  291,  subd. 
2y  Obviously  an  exposure  by  the  parent  or  person  in  charge  of 
the  child,  is  an  essential  element  of  the  deliclujn,  and  this  is  not 
recited  in  the  commitment  People  v.  N.  Y.  Catholic  Protectory, 
19  Abb.  N.  C.  142,  148 ;  a  a,  106  N.  Y.  604. 

Supposing,  however,  the  defect  in  the  commitment  immaterial 
if  repaired  by  proof,  still  the  return  of  the  Magistrate  fails  to  fur- 
nish evidence  of  the  indispensable  fact  that  the  child  was  ex- 
posed either  by  parent  or  the  person  in  charge.  The  proof  averred 
is  only  of  the  allegations  in  the  complaint,  and  that  imputes  responsi- 
bility for  the  exposure  neither  to  parent  nor  custodian.  The 
mother  was  dead,  and  "  the  whereabouts  of  the  father  unknown.  " 
That  the  child  was  in  the  culpable  situation  through  his  instru- 
mentality, or  by  his  neglect  or  with  his  privity,  is  not  even  suggested 
by  the  return. 

Clark  undoubtedly  is  answerable  for  the  exposure,  but  nothing 
shows  that,  in  the  sense  of  the  statute,  he  had  charge  of  the  child. 
He  was  "a  perfect  stranger  to  said  child.  "  The  charge  con tem- 
{«lated  by  the  law  must  mean  a  charge  conferred  by  the  pavent ; 
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else  a  custody  obtained  without  his  knowledge  or  consent  might 
result  in  the  deprivation  of  his  child.  For  aught  apparent,  in  the 
return,  Clark  abducted  the  child ;  and  is  a  father  to  lose  the  rig^t 
to  his  daughter  because  without  his  fault,  another  may  expose  her 
to  prostitution?  (Van  Brunt,  J.,  in  People  v.  Catholic  Protectory, 
19  Abb.  N.  C,  142, 146  > 

"The  information  in  these  cases  of  summary  conviction  ought 
to  be  precise  and  show  a  ease  clearly  within  the  statute.  It  is  the 
foundation  of  the  jurisdiction  of  the  Justice,  and  when  it  omits  an 
essential  ingredient  or  circumstance  to  bring  the  case  under  the 
statute  and  the  defect  is  not  supplied  by  the  evidence,  the  convic- 
tion is  bad.  It  is  not  consistent  with  the  proper  security  of  per- 
sonal liberty  to  indulge,  in  cases  of  summary  convictions,  in  latitude 
or  liberality  of  intendment  to  support  the  proceedings"  (People 
V.  N.  Y.  Catholic  Protectory,  100  N.  Y.,  640,  609 >  "These 
statutes,  being  in  derogation  of  the  common  law,  are  to  be  strictly 
construed;  and  every  step  which  the  statute  requires' must  be 
observed  "  (  People  v.  Baker,  3  N.  Y.  Suppl.,  536,  588  ). 

By  sub.  2,  sec.  291  of  the  Penal  Code,  "a  child  under  the  age 
of  sixteen  years,  who  is  found  not  having  any  proper  guardian- 
ship," may  be  committed  by  a  Magistrate.  Here  the  commitment 
recites  the  charge  of  such  want  of  proper  guardianship,  and  ad- 
judges it  to  be  shown  by  satisfactory  proof.  As  the  evidence  is 
not  returned,  I  am  not  to  say  that  the  proof  was  insufficient,  even 
were  the  question  open  to  consideration. 

But  to  authorize  the  respondent  to  detain  the  child  it  must  ap* 
pear  from  the  commitment  that  "  the  parent,  guardian  or  custodian 
of  such  child  was  present  at  the  examination  before  the  Magis- 
trate, or  had  such  notice  thereof  as  the  Magistrate  deemed  and  ad- 
judged sufficient"  (Penal  Code.  sub.  5,  sec.  291).  It  is  not  pre- 
tended that  the  father  was  present  at  the  examination  or  had  any 
notice  of  it,  but  the  commitment  recites  that  "Ernest P.  Clark, 
the  parent,  guardian  and  custodian  of  such  child,  "  was  so  present 
and  had  such  notice.  Clark  was  not  the  parent  of  the  child,  and 
it  is  apparent  both  upon  the  complaint  and  the  commitment  that 
he  was  not  her  guardian.  The  obvious  intendment  is  that  he  was 
lier  "  custodian,  "  and  as  there  may  have  been  evidence  of  the  fact 
it  is  not  to  be  controverted  upm  this  point  in  this  proceeding. 
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The  commitment  of  the  child,  therefore,  for  being  found  without 
any  proper  guardinanship  is  vailed  upon  its  face,  and  of  course, 
unimpeachable  by  demurrer. 

I  am  of  opinion  that  to  authorize  an  arrest  under  section  293  of 
the  Penal  Code  a  warrant  was  unnecessary  ;  but  if  otherwise  still 
the  Magistrate  had  jurisdiction  of  the  person  (People  v.  Webster, 
75  Hun,  278. ) 

The  prisoner  may  not  be  discharged.  And  yet  the  relator's 
right  to  his  child  is  not  to  be  forfeited  by  a  mistake  in  pleading, 
but  in  common  justice  he  should  be  allowed  to  withdraw  his 
demurrer  and  challenge  the  return  by  a  traverse  or  allegation  f 
matter  in  avoidance. 


J^nvtmt  iRmtt—dtimiml  Vttm. 

December,  1896. 
PEOPLE  V.  MAKIB  BAKBERL 

1.  Crimihal  LAW— Inbanitt. 

The  law  presumes  everyone  to  be  sane  and  responsible  for  his  acts  un- 
til the  contrary  is  shown  by  the  evidence. 

2.  Same. 

When  insanity  is  set  up  as  a  defense  to  an  alleged  criminal  act,  and 
the  defendant  offers  evidence  tending  to  prove  he  was  insane  at  the  time 
of  the  homicide,  the  legal  presumption  of  sanity  is  rebvtted,  and  the 
prosecution  must  prove  sanity  by  a  preponderance  ot  evidence. 

«.  Same. 

If  defendant's  evidence  creates  a  reasonable  doubt  as  to  her  sanity  at 
the  time  of  the  killing,  the  prosecution  must  remove  that  doubt  by  a  pi«- 
ponderance  of  evidence. 

4.  Samb. 

In  order  to  convict  the  defendant  of  niurder  in  the  first  degree  where 
the  defense  of  insanity  is  interposed,  the  question  to  be  determined  is, 
whether  the  defendant,  by  the  testimony  in  the  case,  has  met  the  require- 
ments of  the  statute  and  satisfactorily  shown  that,  at  the  time  of  the  com. 
mission  of  the  alleged  criminal  act,  she  was  laboring  under  such  a  defect 
of  reason  as  either  not  to  know  the  nature  and  quality  of  the  act  she  was 
doing,  or  not  to  know  the  act  was  wrong. 
Vol.  Xn-18 
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6.  Same— Epilepsy. 

It  does  not  follow  that,  because  a  person  is  an  epileptic,  he  is  incapable 
of  a  violation  of  law  and  must  be  excused  from  criminal  liability.  It  is 
only  at  times  that  epileptics  are  unconscious  or  irresponsible. 

6.  Evidence— Expert. 

Where  the  opinion  of  an  expert  is  speculative,  tlieoretical,  and  states 
only  the  belief  of  the  witness,  while  yet  some  other  opinion  is  consislent 
with  the  facts  stated,  it  is  entitled  to  but  little  weight  in  the  minds  of  the 
Jury. 

7.  Same. 

The  jury  are  under  no  obligation  to  adopt  the  medico-legal  views  of 
experts. 

S.  Same. 

No  expert  opinion  is  to  be  given  any  weight  that  Is  predicated  upon 
facts  not  established  by  the  evidence. 

9.  Criminal  law — Reasonable  doubt. 

A  reasonable  doubt  is  such  a  doubt  tliat  a  reasonable  man  might  enter- 
tain after  a  fair  review  and  consideration  of  the  evidence.  It  is  one 
which  arises  from  the  evidence  and  its  character,  or  from  the  absence  of 
satisfactory  evidence  in  the  case. 

GILDERSLEEVE,  J.,  charging  the  jury,  said  in  part :  The 
■contention  here,  gentlemen,  is  over  the  mental  condition  of  the 
defendant  at  the  time  of  the  homicide.  In  brief  the  sanity  of 
Marie  Barberi  may  fairly  be  said  to  be  the  sole  question  litigated 
upon  this  trial.  The  defense  offered  to  the  charge  presented  by 
the  indictment  is  irresponsibility.  The  learned  counsel  for  the 
defendant,  in  his  opening  address,  made  the  following  declaration : 
"  She  (meaning  the  defendant)  did  not  know  what  she  was  doing 
when  she  wielded  that  razor;  it  was  done  in  an  automatic  and  an 
"unconscious  way;  so  far  as  the  powers  of  her  mind  were  con- 
cerned, reason  was  gona"  He  went  on  to  say  that  at  the  time  of 
the  commission  of  the  alleged  criminal  act  the  defendant  was  suf- 
fering from  the  disease  known  as  epilepsy.  It  has  been  the  effort 
of  the  defense  to  show  that  at  the  time  the  defendant  killed 
Cataldo  she  was  suffering  from  a  psychical  epileptic  attack  which 
deprived  her,  for  the  time,  of  reason ;  and  that  what  she  did  in 
the  saloon  was  done  in  an  automatic  and  unconscious  way,  with- 
out an  understanding  on  the  part  of  the  defendant  of  the  nature 
and  quality  of  the  act     It  is  not  claimed  that  the  defendant  is  a 
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maniac,  and  should  be  put  in  custody  as  permanently  and  dan- 
gerously insane,  and  have  her  civil  existence  terminated.  The 
effort  of  the  defense  has  been  to  bring  the  defendant  within  the 
exemption  from  liability  extended  to  the  unfortunate  by  the  laws 
of  our  state. 

Our  statute  provides  that  an  act  done  by  a  person  who  is  an 
idiot,  imbecile,  lunatic,  or  insane,  is  not  a  crime.  They  may  be 
held  liable  for  damages  in  a  civil  action,  and  they  are,  sometimes, 
but  under  the  law  they  are  held  incapable  of  committing  a  crimi- 
nal act  The  statute  then  proceeds  to  state  what  the  test  shall  be, 
And  provides  as  follows:  *'  A  person  is  not  excused  from  liability 
ss  an  idiot,  imbecile,  lunatic,  or  insane  person,  except  upon 
proof  that  at  the  time  of  committing  the  alleged  criminal  act  he 
was  laboring  under  such  a  defect  of  reason  as  either  (1)  not  to 
know  the  nature  and  quality  of  the  act  he  was  doing,  or  (2)  not 
to  know  that  the  act  was  wrong."  The  law  presumes  everyone 
to  be  sane  and  responsible  for  his  acts  until  the  contrary  be  shown 
by  the  evidence.  When  insanity  is  set  up  as  a  defense  to  an 
alleged  criminal  act,  and  the  defendant  offers  evidence  tending 
to  prove  he  was  insane  at  the  time  of  the  homicide,  the 
legal  presumption  of  sanity  is  rebutted,  and  the  prosecution  must 
prove  sanity  by  a  preponderance  of  evidence.  It  is  also  the  rule 
that  if  defendant's  evidence  creates  a  reasonable  doubt  as  to  her 
sanity  at  the  time  of  the  killing,  the  prosecution  must  remove 
that  doubt  by  a  preponderance  of  evidenca  By  "preponderance" 
I  do  not  mean  a  preponderance  in  point  of  numbers  of  witnesses, 
but  a  preponderance  of  facts  and  circumstances  that  are  convinc- 
ing to  your  minda 

The  history  of  the  B^rberi  family  has  been  put  in  evidence  for 
the  purpose  of  showing  the  existence  of  epilepsy  in  defendant's 
ancestors,  and  hence  the  predisposition  of  defendant  to  that  dis- 
ease. It  has  been  sought  to  show  the  physical  and  mental  condi- 
tion of  the  defendant  from  infancy,  and  proof  has  been  offered  of 
incidents  in  her  life  indicating  the  presence  of  epilepsy.  The 
testimony  of  eminent  experts,  of  great  experience  and  learning  in 
mental  alienation,  has  been  given  to  explain  to  you  what  they 
respectively  understand,  from  their  observation  and  knowledge 
acquired  from  books,  to  be  the  characteristics  of  the  disease  known 
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as  epilepsy.  All  its  phases  and  degrees,  as  they  are  believed  to 
exist  by  the  learned  gentlemea  to  whom  you  have  listened,  have 
been  explained,  including  the  appearances,  acts  and  conditions 
that  are  regarded  as  manifestations  of  epileptic  attacks.  All  this 
has  been  done  that  you  may  be  able  to  judge  of  the  condition  of 
the  defendant's  mind  at  the  time  of  the  commission  of  the  homi- 
cide. Moreover,  in  conclusion,  to  many  of  the  learned  gentlemen 
was  put  a  hypothetical  question,  assuming  a  large  number  of 
facts,  and  an  opinion  as  to  the  condition  of  the  mind  of  the  de- 
fendant at  the  time  in  question  was  elicited.  They  were  not 
unanimous  in  their  opinions,  as  you  will  readily  remember, — in 
all  respects,  certainly.  In  some  respects  they  agreed.  In  short, 
the  doctors  do  not  agrea  It  has  sometimes  been  said  "  Who 
shall  decide  when  doctors  disagree?"  It  is  my  duty  to  say  to 
you  that  in  this  case,  though  the  doctors  have  disagreed,  you 
must  decide.  You  must  decide  this,  namely  :  Has  the  defendant, 
by  the  testimony  in  the  case,  met  the  requirements  of  the  statute, 
and  satisfactorily  shown  that,  at  the  time  of  the  commission  of 
the  alleged  criminal  act,  she  was  laboring  under  such  a  defect 
of  reason  as  either  not  to  know  the  nature  and  quality  of  thb  act 
she  was  doing,  or  not  to  know  that  the  act  was  wrong? 

You  have  observed  that  the  effort  of  the  defense  has  been  to 
make  it  appear  that  at  the  time  of  the  commission  of  the  act  in 
question  the  defendant  was  unconscious,  claiming  therefrom,  and 
very  properly,  that,  if  unconscious,  she  was  laboring  under  the 
defect  of  reason  required  by  the  statute  to  excuse  her  from  criminal 
liability ;  and  much  inquiry  has  been,  therefore  directed  to  eliciting 
all  facts  which  tend  to  show  in  the  defendant  a  presence  of  memory 
as  to  what  occurred  in  the  saloon,  or  facts  that  tend  to  show  that 
there  is  an  entire  absence  of  memory  as  to  what  took  place  as  to 
the  acts  that  constituted  the  homicide.  Memory  figures  very 
prominently  and  importantly  in  the  consideration  of  the  question 
as  to  whether  the  defendant  was  or  was  not  conscious  at  the  time 
of  the  killing  of  Cataldo.  It  is  claimed  that  a  victim  of  epilepsy, 
when  suffering  from  an  attack,  is  in  an  unconscious  condition, 
that  whatever  is  done  is  done  automatically,  without  any  design 
or  purpose.  On  this  branch  of  the  case  I  think  I  should,  for  a 
moment,   read  a  few   statements  from  Dr.  Hamilton,  since  Dr. 
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Hamilton  seems  to  be  the  one  expert  who  is  practically  not  attacked 
hy  either  ^side,  and  his  ability  and  experience  seem  to  be  fully 
recognized  by  the  counsel  for  the  defense  as  well  as  the  counsel 
for  the  People.  I  do  not  wish  to  be  understood  as  asserting  that 
the  defense  admits  that  all  of  the  conclusions  stated  by  Doctor 
Hamilton  are  correct,  by  any  means,  but  I  make  this  explanation 
of  why  I  read  a  little  as  to  what  Doctor  Hamilton  says  as  bearing 
upon  the  question  of  consciousness  or  unconsciousness  at  the  time 
of  the  commission  of  the  act  by  the  defendant  The  doctor  says 
that  those  who  suffer  from  epilepsy  are  likely  to  grow  progressive- 
ly worse  ,  and  then  this  question  was  put: 

"Q.  What  characterizes  the  crimes  of  epileptics?  A.  Their 
yiolence,  their  purposelessness,  their  want  of  premediation  and 
want  of  motive,  and  the  fact  that  the  patient  has  no  memory  of 
them  afterwards." 

There  are  several  characteristics,  as  Doctor  Hamilton  says,  that 
are  observed  in  the  crimes  of  epileptics,  and,  further  on,  in  reply 
to  the  question :  ^'Is  not  the  loss  of  memory  an  important  factor 
in  bringing  you  to  a  conclusion  as  to  the  unconscious  condition  of 
the  epileptic?"  The  doctor  said  "It  would  govern  me,  yes,"  He 
would  be  governed  by  the  fact  as  to  whether  the  alleged  epileptic 
did  or  did  not  remember  the  acts  committed  while  in  the  state  of 
epileptoid  automatism.     Then  these  question  were  put: 

"  Q,  And  does  loss  of  memory  follow  conditions  of  epilepsy? 
A.  It  doeSb  There  is  sometimes  a  loss  of  memory  of  the  warning 
or  aura,  as  it  has  been  called,  but  I  am  broad  enough  to  believe 
that  the  epileptic  fit  implies  an  absolute  loss  of  consciousnes& 

"Q.  Would  an  epileptic,  doctor,  be  likely  to  remember  the 
details  of  a  crime  and  the  motives  which  led  to  its  commission,  and 
repeat  them  several  times  after  the  time  of  its  commission,  and 
totally  forget  them  a  year  later?  A.  He  would  not  A  patient 
in  epileptic  automatism,  practically,  is  a  different  person  from  him- 
flelL  When  he  becomes  epileptically  automatic  he  loses  his  iden- 
tity and  he  becomes  another  person.  As  a  rule  it  is  a  quiet  con- 
dition. 

"  Q.  Would  an  epileptic  be  likely  to  carry  in  this  new  state  of 
aatomatism  any  purpose  decided  upon  before?  A  As  I  have 
said,  na     I  don't  know  of  any  case" 
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I  have  said  the  doctors  do  not  agree,  and  you  have  heard  it 
stated  by  the  experts  that  it  is  their  belief  that  an  epileptic  is  un- 
able to  remember  any  of  the  acts  committed  while  in  a  state  of 
epileptoid  automatism ;  that  while  they  are  of  that  opinion,  they 
concede  that  other  eminent  alienists  and  eminent  physicians  en- 
tertain the  other  view  and  believe  it  possible.  It  was  said  by 
some  of  the  experts  that  an  epileptic  was  sometimes  in  a  condition 
of  sub-consciou-ness,  when  not  suffering  from  convulsions,  which 
usually  resulted  in  a  fall  to  the  ground  of  the  patient  and  an  in- 
capacity to  perform  physical  acts :  that  while  in  the  sub-conscious 
state  they  commit  acts  that  have  the  appearance  of  being  under 
the  control  of  the  will,  and  being  suggested  or  prompted  by  the 
operation  of  the  mind,  but  that  it  is  an  abnormal  and  unnatural 
consciousness,  and  that  those  acts  are  abnormal  and  unnatural,  and 
while  they  appear  to  be  operations  of  the  will  they  are  really  au- 
tomatic and  mechanical. 

You  have  listened  to  much  learning  upon  this  branch  of  the 
case,  it  is  unnecessary  for  me  to  stop  and  direct  your  attention 
more  particularly,  I  take  it,  to  what  the  witnesses  have  said.  The 
rules  that  must  govern  you  in  reaching  a  conclusion  and  in  esti- 
mating and  weighing  this  expert  testimony  I  shall  lay  down  for 
your  guidance.  You  must  not  forget,  however,  in  disposing  of 
this  branch  of  case,  and  every  branch  of  the  case,  that  it  is  not  to 
be  decided  upon  any  particular  part  of  the  testimony,  but  after  a 
consideration  of  all  the  evidence  in  that  case. 

I  have  read  to  you,  gentlemen,  the  law  which  clearly  states  the 
dividing  line  between  responsibility  atid  irresponsibility.  There 
is  no  trouble  about  that  The  members  of  the  legislature  have 
made  that  very  clear.  The  witnesses  have  placed  before  you  the 
facfc^,  but  no  witness,  not  even  an  expert,  has  been  allowed  to 
state  specifically  upon  wiiich  side  of  that  line  the  defendant  shall 
be  pliiced.  That  question  is  for  you.  Gentlemen,  do  not  con- 
found these  two  propositions,  namely,  the  alleged  irresponsibility 
of  the  defendant  at  the  time  of  the  commission  of  the  homicide, 
and  the  assertion  that  the  Barberi  family  is  a  family  of  epileptics. 
It  does  not  follow  that,  because  a  person  is  an  epileptic,  he  is  in- 
capable of  a  violation  of  law  and  must  be  excused  from  criminal 
liability.     It  is  only  at  times  that  epileptics  are  unconscious  or 
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irresponsibia  That  is,  when  the  disease  breaks  out  into  what  is 
known  as-epileptic  furor,  which  may  come  without  special  warn- 
ing, and  after  a  brief  period  pass  away.  Yon  must  also  bear  this 
in  mind,  that  it  does  not  necessarily  follow  that  because  the  mind 
is  diseased,  because  it  is  not  entirely  sound,  it  may  not  have  suffi- 
cient reasoning  power  to  distinguish  right  from  wrong  in  respect 
tm  a  particular  act  It  is  not  every  form  or  degree  of  insanity 
that  carries  along  with  it  immunity  from  punishment  for  wrongs 
committed.  This  is  the  question  for  you :  Has  such  a  defect  of 
reason  been  proven  as  to  absolve  the  defendant  from  amenability 
to  the  law  ? 

It  is  not  claimed  that  your  verdict  should  be  "  Not  guilty  "  for 
the  reason  that  Cataldo  was  a  bad  man,  who  had  cruelly  wronged 
the  defendant,  although  your  attention  has  been  addressed  to  hia 
character  and  not  improperly,  and  that  there  was  great  provoca- 
tion for  the  defendant's  act;  nor  that  the  situation  in  which  she 
had  been  placed,  and  the  disgrace  attending  it  were  constantly  the 
subject  of  her  thoughts,  and  preyed  upon  her  mind  until  her  state 
of  agitation  was  such  that  when  she  confronted  the  deceased  in 
the  saloon,  the  insulting  refusal  threw  her  into  a  passion  and  ren- 
dered her  incapable  of  forming  a  design,  and  that  under  such  con- 
ditions and  circumstances  she  struck  the  fatal  blow.  These  are 
not  the  grounds  urged  by  the  defense  to  secure  liberty  for  the  de- 
fendant If  those  facts  are  established,  must  it  not  be  said  that 
the  crime  of  manslaughter  is  proven  ?  Do  not  confound  the  heat 
of  passion  that  may  have  temporarily  disturbed  her  reason  with 
the  real  defense  presented,  to  wit,  a  condition  of  automatism 
brought  about  by  an  epileptic  attack,  to  which  she  was  predis- 
posed, that  rendered  her  unconscious,  incapable  of  making  a 
choice,  and,  while  in  this  state,  it  happened  that  she  killed  Ca- 
taldo without  method  or  intention ;  and  we  are  told  that  any  other 
person  present  was  just  as  likely  to  have  received  the  blow  as  Ca- 
taldo, provided  she  was  in  the  condition  of  epileptoid  automatism 
that  rendered  her  unconscious,  incapable  of  making  a  choice,  of 
forming  a  design,  and  of  committing  an  act  that  she  understood. 

I  now  repeat,  from  all  the  testimony  does  it  satisfactorily  appear 
that  at  the  time  the  defendant  cut  the  throat  of  Cataldo  with  the 
razor,  she  was  laboring,  under  such  a  defect  of  reason  as  not  to 
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know  thai  the  act  was  wrong,  or  not  to  know  its  nature  and 
quality  ?  It  is  for  you  to  say.  It  is  the  crucial  point  ip  the  case, 
and  your  verdict  depends  upon  its  decision.  And,  right  here, 
while  I  shall  not  stop  to  explain  to  you  now  fully  what  is  meant 
by  reasonable  doubt,  but  do  so  later,  I  say  to  you  that  the  rule 
requiring  the  evidence  to  satisfy  the  jury  beyond  a  reasonable 
doubt  is  one  in  favor  of  the  individual  on  trial  charged  with 
crime,  and  is  applicable  to  the  general  conclusion  of  guilty  or  not 
from  a  full  consideration  of  the  whole  evidenca  I  have  said  that 
all  the  testimony  must  be  considered.  It  seems  proper  to  now 
direct  your  attention  more  fully  to  the  expert  testimony,  or  rather 
to  the  rules  that  are  to  be  applied  in  estimating  the  weight  it  shall 
receive. 

In  the  departments  of  learning  and  science  that  include,  among 
others,  medicine,  neurology,  criminology,  psychology  and  alien- 
ism, there  are  many  facts,  and  many  deductions  inferrible  from 
facts,  which  are  out  of  the  sphere  of  the  knowledge  of  men  in 
general.  They  are  not  supposed  to  be  understood  by  the  court  or 
by  the  ]ury.  Men  of  study,  experience  and  skill  in  the  particular 
branch  of  learning,  to  which  the  judicial  investigation  may  relate, 
are  permitted  to  aid  by  giving  the  light  that  such  study,  experi* 
ence  and  skill  will  throw  upon  the  subject  Their  opinion^  are 
stated  as  deductions  which  are  proved  in  such  study  and  experi- 
ence to  flow  from  the  facts  stated.  The  value,  however,  of  the 
opinions  of  experts  differs  largely  in  degree  in  different  cases.  It 
is  of  the  first  importance  that  the  facts  upon  which  they  are 
founded  be  satisfactonly  established.  Where  the  experts  states 
precise  facts  in  science  as  ascertained  and  settled,  or  states  the  in- 
variable conclusion  which  results  from  the  facts  stated,  his  opin- 
ion is  entitled  to  great  weight  When  he  gives  only  the  probable 
inference  from  facts  stated  in  his  opinion  is  of  less  importance  be- 
cause it  states  only  a  probability.  Where  the  opinion  is  specula- 
tive, theoretical,  and  states  only  the  belief  of  the  witness,  while 
yet  some  other  opinion  is  consistent  with  the  facts  stated,  it  is  en- 
titled to  but  little  weight  in  the  minds  of  the  jury.  Opinions  of 
experts  are  presented  as  an  aid  to  the  jury.  It  is  strictly  within 
the  province  of  the  jury  to  disregard  each  and  every  opinion  uttered 
by  experts.     Do  not  confound  your  duty  as  to  the  law  with  your 
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duty  as  to  the  medicolegal  branoh  of  the  case  as  presented  by  the 
expertfli  While  you  are  bound  to  take  the  law  from  the  Court, 
there  rests  upon  you  no  obligation  to  adopt  the  medicolegal  views 
of  the  expertSL  The  highest  C!ourt  of  this  State,  our  Court  of 
Appeals,  in  speaking  of  the  testimony  of  experts,  has  used  the  fol- 
lowing language:  **  We  have  said  lately  that  the  rules  admitting 
the  opinions  of  experts  should  not  be  unneeessarily  extended,  be- 
cause experience  has  shown  it  is  much  safer  to  confine  the  testi- 
mony of  witnesses  to  facts  in  all  cases  where  that  is  practicable, 
and  leave  the  jury  to  exercise  their  judgment  and  experience  on 
the  facts  proved. ''  And  again,  the  Court  has  said:  ''  It  is  generally 
safer  to  take  the  judgment  of  unskilled  jurors,  than  the  opinions 
of  hired  and  generally  biased  experta  "  In  a  Massachusetts  case, 
which  is  worthy  of  consideration,  it  was  said  "Juries  are  to  judge 
of  facts,  and  although  the  opinions  of  professional  gentlemen  on 
facts  submitted  to  them  have  justly  great  weight  attached  to  them, 
yet  they  are  not  to  be  received  as  evidence  unless  predicated  upon 
the  facts  testified  either  by  them  or  by  others. '' 

I  think  you  may  safely  look  for  the  main  assistance  to  be  derived 
from  expert  testimony  in  the  details  to  which  we  have  listened  re- 
garding the  characteristics  of  the  disease  of  epilepsy  and  of  the 
conditions  and  outward  manifestations  that  are  essential  to  its  ex- 
istencei  The  testimony  of  these  learned  gentlemen,  upon  the  char- 
acteristics of  the  disease,  will  aid  you  very  materially  in  deter- 
mining whether  the  defendant  was  or  was  not  suffering  from  it  at 
the  time  of  the  commission  of  the  homicida 

You  are  the  judges  of  all  questions  of  fact  The  opinions  of 
experts  are  to  be  considered  in  aid  of  your  judgment,  and  no  ex- 
pert opinion  should  be  given  any  weight  that  is  predicated  upon 
facts  not  established  by  the  evidenca  You  should  consider  all 
the  facts  and  circumstances  disclosed  by  the  evidence  on  both 
sides,  inclusive  of  the  probabilities  fairly  deducible  from  such  facts 
as  you  may  find  fairly  to  be  established.  The  question  to  be  de- 
termined is  one  of  opinion,  based  upon  such  facts  as  you  conclude 
are  established.  Your  conclusions  should  be  the  result  of  your 
own  honest  opinion,  after  due  consideration  of  all  the  opinions 
given  by  the  witnesses,  and  of  the  whole  evidence  in  the  case,  and 
Vol.  XII— 18 
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after  due  consideration  of  the  rules  of  law  I  have  laid  down  for 
your  guidance. 

The  rule  of  law  which  throws  around  the  defendant  the  pre- 
Bumptlon  of  innocence,  and  requires  the  State  to  establish  beyond 
a  reasonable  doubt  every  material  fact  averred  in  the  indictment^ 
is  not  intended  to  shield  those  who  are  actually  guilty  from  just 
and  merited  punishment,  but  is  the  humane  provision  of  the  law 
which  is  intended  for  the  protection  of  the  innocent  and  to  guard, 
as  fare  as  human  agencies  can,  against  the  conviction  of  those  un- 
justly accused  of  crime.  Such  a  doubt,  and  I  am  now  defining- 
what  in  law  is  meant  by  a  reasonable  doubt,  is  not  a  mere  guess  or 
surmise  that  the  accused  may  not  be  guilty.  It  is  such  a  doubt 
th«'\ta  reasonable  man  might  entertain  after  a  fair  review  and  con- 
sideration of  the  evidence.  It  is  one  which  arises  from  the  evi- 
dence and  its  character,  or  from  the  absence  of  satisfactory  evi- 
dence in  the  case.  If,  upon  a  consideration  of  all  the  evidence  in 
the  case,  with  such  presumptions  and  inferences  as  fair  minded 
and  intelligent  men  have  a  right  to  draw  from  the  facts  which 
have  been  established,  the  jury  have  such  a  conviction  of  the  defen- 
dant's guilt  that  a  prudent  man  would  feel  safe  to  act  upon  that 
conviction  in  matters  of  the  highest  concern  and  importance  to 
himself,  they  may  safely  say  that  the  case  is  established  beyond  a 
reasonable  doubt  If  after  a  careful  comparison  and  candid  con- 
sideration of  all  the  evidence  in  the  case,  you  have  a  doubt  of  the 
defendant's  guilt,  it  will  then  be  your  duty  to  deiermine  whether 
such  doubt  is  reasonable  and  sufficient  in  law  to  acquit  the  de- 
fendant, and,  if,  after  applying  the  law  defining  such  doubts,  as 
laid  down  in  these  instructions,  you  find  that  the  doubt  is  ques- 
tion is  not  a  reasonable  one.  then  it  will  not  be  sufficient  in  law  to 
acquit  the  defendant.  A  doubt  to  justify  an  acquittal  must  be  a 
reasonable  one,  and  it  must  arise  from  a  careful,  candid  investiga- 
tion of  all  the  evidence  in  the  case,  and,  unless  the  doubt  is  a  rea- 
sonable one  and  does  so  arise,  it  will  not  be  sufficient  in  law  to  au- 
thorize a  verdict  of  not  guilty.  Your  verdict  should  be  the  natural 
impression  which  under  the  rules  given  you  for  your  guidance, 
the  evidence  has  made  upon  your  minda  You  should  not  under- 
take to  resort  to  artificial  and  vague  methoda  No  supernatural 
aid  must  be  expected  to  come  to  your  assistance  in  the  discharge 
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of  jour  important  dutiea  Good  common  sense,  illumined  by  a 
watchful  conscience,  should  enable  you  to  reach  a  righteous  and 
fair  verdict 

It  is  your  duty,  gentlemen  to  agree  if  possible,  and  I  ask  you 
not  to  shirk  your  duty.  No  jaror  should  form  a  fixed  opinion 
without  having  heard  and  considered  the  opinions  of  his  fellow 
jurors. '  All  should  calmly  and  dispassionately  discuss  and  review 
the  testimony,  consult  with  one  another,  and  try  to  harmonize  the 
differences  if  any  exist  I  caution  you  to  remember  your  promise 
not  to  be  influenced  by  sympathy,  compassion,  or  the  consequences 
of  your  verdict 

The  character  of  the  deceased,  as  disclosed  by  the  evidence, 
and  the  wrongs  of  which  he  may  have  been  guilty,  are  only  to  be 
considered  for  the  purpose  of  determining  what  took  place  prior 
to  the  commission  of  the  alleged  criminal  act,  and  for  the  purpose 
of  determining  what  may  reasonably  be  presumed  to  have  influ- 
enced the  mind  of  the  accused  at  the  time  of  the  homicida  His 
alleged  seduction  of  the  defendant,  and  his  brutal  conduct  have  not 
been,  nor  could  they  be,  urged  as  grounds  for  an  acquittal.  It 
may  be  that  Cataldo  was  a  man  unfit  to  live,  but  the  judge,  who 
is  to  determine  that  does  not  sit  in  that  jury  box  nor  upon  this 
bench.  An  eminent  Judge  in  this  city  once  said :  **  The  general 
bad  character  of  a  person  slain  can  neither  tend  to  show  that  the 
party  is  not  guilty  of  homicide  or  in  any  sense  mitigate  the  tak- 
ing of  human  lifa  Equality  before  the  law  is  a  maxim  of  un. 
ivei-sal  justice,  and  the  life  of  the  humblest  and  most  abandoned 
is  equally  entitled  to  the  protection  of  the  law  as  that  of  the  most 
cultivated,  refined  or  elevated.  It  is  not  for  man  to  say  which 
may  be  taken  and  which  spared.  In  the  eye  of  the  law,  to  murder 
the  vilest  and  the  most  abject  of  the  human  race  is  as  great  a  crime 
as  to  murder  iis  greatest  benefactor." 
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jfnvttm  tfaurt— S^pprtUito  §ivitim—iittt  §mttntnU 

January,  1897. 

PEOPLE  V.  JOHN  B.  DORI& 

1.  Cbivinal  Law-^Publio  NuiaAKCB. 

The  performance  of  pantomime  of  indecent  suggest! veneis,  which  out- 
rages public  decency  and  is  injurious  to  public  morals,  is  indictable, 

9.  Sami. 

The  test  is  whether  the  picture  presented  to  the  eye  *'  is  naturally  cal- 
culated to  ezdte  in  a  spectator  impure  imagination,  and  whether  the  other 
incidents  and  qualities,  however  attractive,  were  merely  accessoiy  to  this 
as  the  primary  or  main  purpose  of  the  representation." 

a.  8amb. 

The  objection  that  public  decency  was  not  offended,  because  the  actress 
who  played  the  part  of  the  bride  exposed  but  little  of  her  person,  is  not 
available. 
4  Bamb. 

The  fact  that  the  suggestiveness  of  the  exhibition  wss  connected  with 
lawful  marriage,  and  not  with  illicit  relations,  is  no  defense. 

Appeal  from  judgement  of  the  Court  of  Special  Sessions  of  the 
City  and  County  of  New  York  convicting  the  defendant  of  a 
misdemeanor. 

Ira  Leo  Bamberger,  for  appellant 
John  D.  Lindsay,  for  respondent. 

BARBETT,  J. — The  defendant  was  convicted,  under  section 
886  of  the  Penal  Code,  of  the  misdemeanor  of  maintaining  a  pub- 
lic nuisanccL  The  nuisance  consisted  of  the  public  performance, 
in  a  theatre  in  this  city,  of  a  pantomime  called '*  Orange  Blos- 
soms,'' which,  as  the  information  charged,  was  offensive  to  public 
decency.  Neither  the  specifications  upon  which  the  charge  rested 
nor  the  proofs  in  support  of  the  information  need  be  stated  iu 
detail.  They  may,  with  great  propriety,  be  condensed  and  any 
statement  thereof  limited  to  the  facts  essential  to  a  proper  under- 
standing of  the  questions  presented  for  decision. 

The  pantomime  commences  with  the  scenic  representation  of  a 
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bed  chamber,  to  which  a  bride  and  bridegroom  resort  late  upon 
the  night  of  their  wedding  day.  They  ai*e  accompanied  by  the 
bride's  parenta  After  the  clock  strikes  twelve,  the  parents  depart, 
and  the  young  couple  are  left  alone.  The  husband  then  falls  on 
his  knees  before  his  wife.  She  raises  him  up,  and,  as  she  com- 
plains  of  a  headache,  he  takes  her  to  the  bed  and  suggests  that 
she  lie  down.  She  requests  him  to  leave  the  room.  He  refuses, 
declaring  that  they  are  married.  She  insists,  however,  and  takes 
him  to  the  door.  There  he  puts  his  hand  up  to  indicate  that  he 
will  be  back  in  five  minutes,  and  then  he  goes  out.  The  woman 
then  proceeds  to  undress  herself  completely,  and  to  put  on  her 
nightgown.  She  apparently  removes  even  her  slippers,  garters 
and  stockings.  In  removing  her  clothing,  however,  she  dex- 
terously limits  the  exposure  of  her  person.  When  she  is  en- 
tirely prepared  to  retire,  she  gets  into  bed,  and  turns  down  the 
light.  At  that  moment  there  is  a  knock  at  the  door,  and  she  says 
"Entrez."  Upon  this  the  curtain  falls.  The  word  "entrez**  is 
the  only  word  spoken  throughout.     The  rest  is  dumb  show.  i 

It  is  apparent  that  the  one  all  pervading  feature  of  this  perfor- 
mance is  its  suggestiveness.  Take  that  away  and  nothing  is  left ; 
that  is,  nothing  which  would  be  in  the  least  likely  to  draw  an 
audienca  The  story  told  would  then  become  vapid  and  meaning- 
less. What  the  representation  essentially  suggests  is  indecency. 
It  is  permeated  with  that  character  throughout^  To  suggest  that, 
is  its  single  idea  and  purpose.  It  is  that  which  it  presents  to  the 
eye,  the  mind  and  the  imagination.  The  picture  is  unmistakable^ 
Plot  and  action  unite  to  color  and  emphasize  it 

It  is  well  settled  that  whatever  outrages  public  decency  and  is 
injurious  to  the  public  morals  is  indictable.  This  general  subject 
was  fully  discussed  in  People  v.  Muller  ( 96  N.  Y.,  408  ),  and  the 
test  of  criminality  was  there  carefully  stated.  That  test  is  wheth- 
er the  picture  presented  to  the  eye  **is  naturally  calculated  to  ex- 
cite in  a  spectator  impure  imagination,  and  whether  the  other  in- 
cidents and  qualities,  however  attractive,  were  merely  accessory 
to  this  as  the  primary  or  main  purpose  of  the  representation. " 
Substantially  the  same  test  was  applied  in  Regina  v.  Hickman 
(  L.  R.,  3  Q.  B.,  869  ),  namely,  whether  the  tendency  of  the  matter 
charged  is  to  deprave  or  corrupt  those  whose  minds  are  open  to 
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sach  immoral  influences  and  who  might  come  in  contact  with  it. 
"  The  question  in  all  these  cases, "  said  Mr.  Jaatice  Daniels  in  the 
Muller  case,  at  General  Term  (82  Hun,  209),**  must  be, 
what  is  the  impression  produced  upon  the  mind  by  perusing  or 
observing  the  writing  or  picture  referred  to  in  the  indictment?" 
The  present  case  clearly  comes  within  the  principle  thus  enuncia- 
ted. 

It  remains  but  to  consider  briefly  two  positions  taken  upon  be- 
half of  the  defendants 

The  fii-st  is  that  public  decency  was  not  oflfended,  because  the 
actress  who  played  the  part  of  the  bride  exposed  but  little  of  her 
person. 

Second,  that  the  suggest! veness  of  the  exhibition  was  connected 
with  lawful  marriage,  and  not  with  illicit  relatione 

As  to  the  first  position,  we  need  only  say  that  the  test  to  which 
reference  has  been  made  embraces  any  picture  which  tends  to  de- 
prave and  corrupt  the  morals  of  those  whose  minds  are  open  to 
such  influences ;  and  that  in  applying  this  test  regard  is  always  had 
to  the  idea  conveyed  ( U.  S.  v.  Bennett  16  Blatch.,  U.  S.,  362, 
and  cases  already  cited. )  Such  a  performance  as  that  under  con- 
sideration is  really  more  dangerous  to  the  public  morals  than  any 
mere  vulgar  exhibition  of  nudity.  The  latter  may  arouse  impure 
thoughts,  but  it  is  more  apt  to  excite  disgust 

The  greater  danger  lies  in  an  appeal  to  the  imagination  and 
when  the  suggestion  is  immoral  the  more  that  is  left  io  the  imagina- 
tion the  more  subtle  and  seductive  the  influence. 

The  appellant's  second  position  is  somewhat  startling.  Its  logic 
wouhl  justify  an  advance  into  even  a  grosser  domain  than  that  of 
suggestivenesa  According  to  this  view,  no  public  display  of  any 
form  or  expression  of  marital  intimacy  could  be  held  to  be  indecent 
The  proposition  is  preposterous.  The  picture  is  none  the  less 
licentious  because  it  is  painted  upon  a  clean  canvass.  The  aim 
here  was  not  to  honor,  but  to  degrade  marriage;  and  the  defendant  s 
guilt  is  enhanced,  nor  diminished,  by  his  utilization  of  its  sacred 
confidences  to  serve  his  criminal  purposa 

The  judgment  should  be  affirmed 

All  concur. 
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March  2,  1897. . 

PEOPLE  V.  ANNIE  GILES  et  al 

1.  CHn^DREN— Commitment. 

It  is  the  duty  of  a  magistrate,  in  proceedings  under  §  740  of  the  Criminaj 
Code,  to  keep,  or  have  kept,  under  his  direction,  minutes  of  the  testimony 
taken  upon  the  trial,  to  the  end  that  his  determination  as  to  the  facts  may 
be  reviewed  upon  appeal. 

"3.  Bamk— Appeal. 

The  errors  relied  upon  must  be  pointed  out  in  the  affidavit  upon  'which 
the  appeal  is  allowed. 

3.  Same. 

Where  the  affidavit  alleges  no  errors  with  reference  to  a  determination 
of  the  facts,  the  evidence  is  not  required  to  be  returned. 

Appeal  by  the  New  York  Society  for  the  Prevention  of  Cinelty 
to  Children  from  a  judgment  of  the  Appellate  Division,  First 
Department,  reversing  the  judgment  of  the  Court  of  General 
Sessions  of  the  City  and  County  of  New  York,  and  remitting  the 
-case  to  the  Court,  with  directions  to  order  a  new  trial,  under  the 
provisions  of  the  Code  of  Criminal  Procedural 

Elbridge  T.  Gerry,  for  appellant 
Hugh  O.  Pentecost,   for  respondents, 

HATGHT,  J.— On  the  21st  day  of  June,  1896,  the  respondents, 
l)eing  children  under  the  age  of  sixteen  years  and  of  the  age  of 
five  and  seven  years  respectively,  were  arrested  and  brought 
before  a  Magistrate  for  the  City  of  New  York,  upon  a  complaint 
-charging  that  they  were  found  improperly  exposed  and  neglected 
by  their  parents,  and  in  a  reputed  house  of  assignation  and  prosti. 
tution  and  without  any  proper  guardianship,  in  violation  of  the 
Penal  Code  of  the  Stite  of  New  York.  Tliereupon,  a  hearing 
was  had  before  the  Magistrate,  resulting  in  a  commitment  of  the 
children  to  the  "Missionary  Sisters  of  the  Third  Order  of  St. 
Francis  "     From  the  judgment  so  entered,  the  mother  of  the  child* 
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ren  took  an  appeal  to  the  Coart  of  General  Sessions,  pursoant  to 
section  749  of  the  Code  of  Criminal  Procedure.  The  Magistrate, 
in  his  return,  among  other  things,  certified  that  the  testimony  and 
evidence  ti\ken  by  him  upon  such  hearing  was  not  reduced  to 
writing,  except  in  so  far  as  the  same  was  contained  in  the  com- 
plaint and  papers  of  which  copies  were  annexed  and  made  a  part 
of  his  return.  It  was  upon  this  certificate  that  the  Appellate 
Division  reversed  the  judgment  of  the  Court  of  General  Sessions, 
which  affirmed  the  commitment  of  the  children.  Upon  this  review 
it  was  earnestly  argued  that  the  preservation  of  the  testimony 
taken  by  the  Magistrate  was  not  necessary  or  required,  and  that 
such  a  failure  to  preserve  the  testimony  furnished  no  ground  for 
reversal. 

The  children  were  committed  pursuant  to  the  provisions  of  sec- 
tion 291  of  the  Penal  Coda  The  appeal  was  brought  under  the 
provisions  of  section  749  of  the  Code  of  Criminal  Procedura  This 
section  is  included  in  part  five  of  the  Code  which  provides  for  a 
complete  system  of  procedure,  independent  of  that  provided  for  in 
part  four;  except  in  so  far  as  the  provisions  of  part  four  are  ex- 
pressly adopted  in  part  five.  Section  204,  which  provides  for  the 
manner  in  which  the  testimony  shall  be  taken  and  authenicated^ 
under  the  procedure  authorized  by  part  four,  cannot,  therefore,  be 
held  to  apply  to  the  procedure  authorized  by  part  five  (People  ex- 
rel.  Commissioners  of  Public  Charities  v.  Cullen,  151  N.  Y.  54, 
57.)  We  have  not  found  any  provision  included  within  part  five- 
which  expressly  requires  that  the  testimony  taken  upon  the  trial 
of  these  cases  therein  provided  for  shall  be  reduced  to  writing 
and  preserved ;  but  that  the  testimony  should  be  preserved  we 
think  is  clearly  inferred.  Section  750  provides  that  *'  an  appeal 
may  be  allowed  from  an  erroneous  decision  or  determination  oi 
law  or  fact  upon  the  trial**  Here  we  have  an  express  provision  au- 
thorizing a  review  of  a  determination  of  fact  Such  a  review 
would  be  impossible  if  the  testimony  should  not  be  preserved. 
The  provision  giving  the  right  to  review  upon  the  facts  necessari* 
ly  contemplates  the  preservation  of  the  evic^nce. 

Again,  the  appeal  provided  for  by  section  749  is  a  substitute  for 
the  review  formerly  had  of  proceedings  authorized  by  this  part  of 
the  Code  under  the  writ  of  certiorari     The  question  here  under 
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consideration  was  fully  considered  by  this  Court  in  the  case  of 
Mullins  V.  People  (24  N.  Y.  399).  It  was  then  held  that  a  common 
liw  certiorari  to  review  a  summary  conviction  under  a  penal  sta- 
tute brings  up,  not  only  questions  affecting  the  jurisdiction  of  the 
Magistrate  and  the  regularity  of  the  proceedings,  but  the  question 
whether  there  was  any  evidence  to  warrant  the  conviction.  Sel- 
d;n,  Ch.  J.,  speaking  for  the  court,  says:  *'An  impression  has 
prevailed  to  some  extent  in  this  State,  founded  upon  several  deci- 
sions of  our  late  Supreme  Court,  that  the  power  to  review  upon 
a  common  law  certiorari  is  confined  *  ♦  ♦  to  questions 
tonching  the  jurisdiction  of  the  subordinate  tribunal,  and  the  re- 
gularity of  its  proceedings."  He  then  adds:  "This  has  never,  I 
think,  been  very  cordially  assented  to;  and,  from  my  examination 
of  the  subject,  it  seems  to  me  clear  that,  at  least  in  that  class  of 
cases  where  the  writ  is  used  to  remove  a  summary  conviction  had 
before  Magistrate  under  a  penal  statute,  the  doctrine  is  erroneous. 
It  is  true,  as  has  been  often  said,  that  such  a  certiorari  removes 
only  the  record ;  and  hence  it  seems  to  have  been  inferred  that 
the  evidence  upon  which  the  conviction  was  had  would  not  be  re- 
turned. But  it  will  be  found  to  have  been  conclusively  settled  at 
common  law  that  the  Magistrate  in  these  cases  must  insert  the 
evidence  in  the  record  of  the  conviction  itself,  for  the  express  pur- 
pose of  enabling  the  Superior  Court,  upon  a  removal  of  the  pro- 
ceedings by  certiorari,  to  determine  upon  the  face  of  the  convic- 
tion whether  it  was  lawful ;  and  although  the  Court  would  not  in- 
terfere upon  a  question  as  to  the  mere  weight  of  the  evidence,  yet 
a  conviction  without  any  evidence  to  support  it  has  always,  in  the 
English  Courts,  been  reversed  or  quashed  as  erroneous."  He  then 
concluded  with  a  discussion  of  the  English  cases.  This  doctrine 
was  previously  asserted  in  the  case  of  Moorewood  v.  Hoi  lister  (6 
N.  Y.,  809,  286),  and  has  been  followed  and  approved  in  People 
ex  rel.  Cook  v.  Board  of  Police  (39  N.  Y.,  506,  514),  Freeman  v 
Ogden  (40  N.  Y.,  105),  People  ex  rel.  Rips  v.  K  Y.  C.  P.  (106  N. 
Y.,  604)  and  many  other  cases.  The  provisions  of  the  Code  of 
Criminal  Procedure  do  not  require  the  evidence  to  be  incorporated 
in  the  commitment,  but  they  do  not  dispense  with  its  being  in- 
serted in  the  return  when  required  by  the  notice  or  affidavit  of 
appeal. 

Vol.  Xn— 14 
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Our  Magistrates  are  invested  with  important  powers.  Many 
offenses  of  a  criminal  nature  may  be  summarily  tried  and  disposed 
of  by  them.  Their  determinations,  in  many  instances,  involve 
the  liberties  and  property  of  citizens.  To  permit  them  to  exerase 
tliese  important  powers,  without  keeping  any  minutes  or  records 
of  the  testimony  upon  whicli  their  determinations  can  be  reviewed 
would  be  contrary  to  public  policy,  and  would  be  investing  them 
with  autocratic  powers  greater  than  those  possessed  by  any  other 
officer  of  the  government  We  think  that  the  Legislature  never 
intended  to  invest  them  with  such  powers,  that  it  is  their  duty  to 
keep,  or  have  kept  under  their  direction,  minutes  of  the  testimony 
taken  upon  trials,  to  the  end  that  their  determinations  as  to  the 
facts  may  be  reviewed  upon  ap[)eal. 

We  have,  however,  in  this  case  reached  the  conclusion  that  the 
testimony  was  not  required  to  be  returned  by  the  affidavit  of 
appeal.  Section  751  of  the  Code  of  Criminal  Procedure  provi<les 
that,  "for  the  purpose  of  appealing,  the  defendant,  or  some  one  on 
his  behalf,  must,  within  ten  days  after  the  judgment,  or  iriilim 
iwtJiiy  days  after  the  commitment  where  t/ie  appeal  is  from  the  kUter, 
make  an  affidavit  stating  the  fact  showing  the  alleged  errors  in  the 
proceedings  or  conviction  oi  commitment  complained  of,  and  mu.^t 
within  that  time  present  it  to  the  County  Judge  or  a  e/u^iicc  of  the 
Supreme  Court,  *  *  *  and  may  apply  thereon  for  the  allowance  i  f 
the  appeal  "  It  thus  appears  that  the  errors  relied  upon  must  be 
pointed  out  in  the  affidavit  upon  which  the  appeal  is  allowed. 
The  errors,  as  we  have  seen,  are  those  provided  for  by  section  750, 
among  which  is  a  determination  of  fact  Upon  referring  to  the 
affidavit  upon  whicli  the  appeal  in  this  case  was  allowed,  we  find 
no  allegation  to  the  effect  that  the  judgment  of  the  Magistrate  wns 
unsupported  by  evidence.  It  is  stated  that  the  commitment  is 
without  warrant  of  law,  for  the  reason  that  the  trial  of  Mary  Giles 
the  mother,  in  the  Court  of  Sessions,  resulted  in  her  acquittal. 
She  had  been  arrested,  charged  with  the  offense  of  keeping  a  house 
of  assignation ;  she  was  tried  in  a  Court  of  Special  Sessions  on  a 
latter  day.  These  respondents  were  tried  before  a  Magistrate, 
The  Magistrate  has  returned  that  they  were  committed  by  him  in 
pursuance  of  a  proceeding  entirely  distinct,  separate  and  apart 
from  the  complaint  against  Mary  Giles,  and  upon  evidence  other 
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than  that  produced  in  her  casa  What  took  place  upon  her  trial 
18  unimportant  We  are  only  concerned  with  that  which  took 
place  upon  the  trial  of  the  children.  It  was  charged  that  they 
were  found  improperly  exposed  and  neglected;  that  they  were 
iound  without  proper  guai*dianship,  as  well  as  being  in  a  reputed 
house  of  assignation  The  Magistrate  acquired  jurisdiction  over 
them,  if  they  were  improperly  exposed  and  neglected,  even  though 
the  house  was  not  of  the  character  charged.;  but  whether  it  was  of 
that  character  must  be  determined  from  the  evidence  taken  before 
the  Magistrate,  and  not  that  taken  upon  some  other  trial.  Seclion 
756  provides  that  "the  Magistrate  or  Court  rendering  the  judg- 
ment must  make  a  return  to  all  the  matters  stated  in  the  affidavit*' 
The  affidavit  alleging  no  errors  with  reference  to  a  determination 
of  the  facts,  the  evidence  was  not  required  to  be  returned. 

The  judgment  of  the  Appellate  Division  should  be  reversed, 
and  ihat  of  the  Gourt  of  Sessions  affirmed. 

All  concur,  except  Bartlett,  J.,  who  dissents  on  the  ground  that 
the  affidavit  on  the  appeal  was  sufficient  for  reasons  stated  by  the 
Appellate  Division.  Judge  Bartlett  agrees  with  the  opinion  as 
to  the  obligation  resting  upon  the  Magistrate  to  preserve  and 
return  the  evidence  taken  before  him. 

Judgment  accordingly. 


March  2, 1897. 

PEOPLE  ex  rel  SAMUEL  B.  LAWRANCE  v.  JOHN  FAL- 
LON,  as  Warden,  eta 

1.  LoTTBBiBS— Horse  RACING. 

A  race  or  other  contest  Is  not  a  lottery  simply  becaufle  its  result  Is  uncer* 
tain,  or  because  it  may  be  alTected  by  things  unforseen  and  accidental. 

S.  Samb. 

The  offering  of  premiums  or  stakes  by  an  association  for  a  definite  sum, 
irlthout  regard  to  the  amount  of  entrance  fees  received  and  which  are 
payable  out  of  its  general  funds  made  up  partly  of  entrance  fees  paid  by 
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the  ownera  of  the  oompetiDg  horses,  does  not  constitute  an  offense  under 
the  statute  relating  to  lotteries,  nor  is  it  a  violation  of  the  statute  relating 
to  book-making  or  pool- selling, 

8.  8amb. 

Siich  offering  of  premiums  or  prizes  is  not  in  any  such  sense  a  contract 
or  undertaking  in  the  nature  of  a  bet  or  wager  as  to  constitute  gambling 
within  the  spirit  and  intent  of  the  provisions  of  §  9,  article  2,  stale.Ooo- 
stitution. 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Department  affirming  a  final  order  of  the  Court 
of  Oyer  and  Terminer  of  the  City  and  County  of  New  York,  which 
sustained  writs  of  habeaa  corpus  and  certioran  issued  in  behalf  of 
the  relator  and  discharged  him  from  the  custody  of  the  appellants 

John  D.  Lindsay  and  Benjamin  Steinhart,  for  appellant 

Joseph  Sb  Auerbaoh,  John  M.  Bowers  and  Elihu  Boot,  for  re^ 
lator  respondenti 

MARTIN,  J. — ^The  relator  was  arrested  upon  three  distinct 
criminal  charge&  One  was  for  a  violation  of  chapter  eight  of  the 
Penal  Code,  forbidding  lotteries  and  the  sale  of  lottery  tickets  ,- 
another,  for  violating  section  three  hundred  and  fifty -one  of  the 
Penal  Code,  which  relates  to  poolselling,  bookmalcing  and  beta 
and  wagers,  and  the  third  for  an  offense  under  section  three  hun- 
dred and  fifty-two  of  the  same  act,  relating  to  racing  of  animals 
for  stakes.  When  arraigned  before  the  magistrate  he  waived  ai> 
examination  and  was  committed  to  the  city  prison.  He  subse- 
quently sued  out  a  writ  of  habeaa  corpus,  upon  the  return  of  which 
a  ccWtoran  was  granted,  and  upon  the  hearing  before  the  Oyer  and 
Terminer  he  was  discharged. 

The  facts,  so  far  as  material,  may  be  briefly  stated.  The  relator 
was  an  officer  of  the  Westchester  Bacing  Association,  which  wrs 
organized  under  chapter  570  of  the  Laws  of  1895.  He,  together 
with  other  officers  of  the  association,  announced  and  advertised 
the  intention  of  the  association  to  hold  a  meeting  for  races  on  its 
grounds ;  and  offered  purses  or  premiums  to  be  competed  for  at  a 
time  named.  Owners  of  horses  were  permitted  to  enter  them  for 
the  races  by  paying  an  entrance  fee,  which  became  the  property  of 
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the  aoBociatioD,  was  paid  into  its  general  Ireasarj  and  became  a 
part  of  its  general  assets.  The  premiums  or  stakes  offered  by  the 
association  were  for  a  definite  sum,  without  regard  to  the  amount 
of  entrance  fees  received,  and  were  payable  out  of  its  general 
fand&  The  races  were  advertised,  managed  and  held  under  the 
direction  of  the  association  and  its  officers,  conducted  in  the  usual 
way,  and  governed  by  the  rules  generally  adopted  by  racing  associa- 
tion. 

The  first  contention  of  the  appellant  is  that  the  races  thus  held 
were  in  direct  violation  of  chapter  eight  of  the  Penal  Code,  which 
forbids  lotteries  and  the  sale  of  lottery  ticketa  That  statute  defines 
a  lottery  as  a  scheme  for  the  distribution  of  property  by  chance, 
among  persons  who  pay  or  agree  to  pay  a  valuable  consideration 
for  the  chancei  It  is  obvious  from  the  language  of  this  statute, 
and  the  circumstances  existing  at  the  time  of  its  passage,  that  it 
was  not  intended  to  include  within  its  provisions  every  transac- 
tion which  involved  any  degree  of  chance  or  uncertainty,  but  its 
plain  purpose  was  to  prohibit  and  punish  certain  well-known 
offenses  which  had  existed  and  been  regarded  as  crimes  before  the 
enactment  of  the  law.  The  offenses  thus  sought  to  be  suppressed 
have  long  been  known  and  understood,  and  are  clearly  distinguis- 
able  from  the  racing  of  animals  for  stakes  or  prizes.  There  is 
oertainly  a  great  difference  between  a  contest  as  to  the  speed  of 
animals  for  prizes  of  premiums  contributed  by  others  and  a  mere 
lottery,  where  the  controlling  and  practically  the  only,  element  is 
that  of  mere  chance  alone.  A  race  or  other  contest  is  by  no  means 
a  lottery  simply  because  its  result  is  uncertain,  or  because  it  may 
he  affected  by  things  unforseen  and  accidental.  When  this 
statute  against  lotteries  was  passed  the  Legislature  not  only  defined 
the  meaning  of  the  term,  which  cannot  be  fairly  said  to  include  a 
test  of  speed  or  endurance  of  horses  for  prizes  or  premiums,  but  it 
at  the  same  time  passed  a  statute  relating  to  the  racing  of  horses 
which  shows  that  such  a  contest  was  not  intended  to  be  included 
among  the  offenses  which  should  be  punishable  under  the  statute 
against  lotteriea  What  constitutes  a  lottery  was  considered  in 
Reilly  v.  Gray  (77  Hun,  402.)  The  opinion  in  that  case  and  the  au- 
thorities there  collected  show  quite  satisfactorily  that  acts  like  those 
performed  by  the  relator  do  not  and  were  not  intended  to  con- 


Digitized  by  VjOOQIC 


110  NfiW   YORK  CRIMINAL   REPORTS,   VOL.    XIL 

stitute  an  offense  under  the  statute  relating  to  the  subject. 
We  are  of  the  opinion  that  the  Courts  below  properly  held  that  the 
relator  was  guilty  of  no  offense  under  the  statute  relating  to  lot- 
teries. 

After  a  careful  examination  of  the  record,  brief,  argument  and 
authorities  cited  by  the  learned  counsel  for  appellant,  we  fail  to 
find  any  facts  or  to  discover  any  principle  of  law  that  would  justify 
us  in  holding  that  the  relator  was  guilty  of  either  bookmaking  or 
poolselling.  Nor  do  we  find  that  there  was  any  evidence  even 
ending  to  show  that  he  was  guilty  of  either  of  those  crimes. 

Another  question  we  are  asked  to  determine  is  whether  the 
races  held  by  the  association,  of  which  the  relator  and  his  associates 
were  officers,  constituted  ganibling  within  the  provisions  of  the 
Constitution  of  this  State.  The  appellant  contends  that  they  did 
and,  consequently,  even  if  authorized  by^statute,  the  statute  was 
violative  of  the  provisions  of  the  Constitution,  which  forbids  lot- 
teries or  the  sale  of  lottery  tickets,  poolselling,  bookmaking  and 
every  other  kind  of  gambling,  and  therefore  affords  no  protection 
or  justification  to  the  relator.  Chapter  570  of  the  Laws  of  1895 
authorizes  associations  organized  under  the  provisions  of  that  act 
to  hold  and  conduct  meetings  for  running  or  trotting  races  for 
purses,  premiums,  prizes  or  stakes,  to  be  contributed  by  the  cor- 
poration or  owners  of  horses  engaged  in  the  races,  or  others  who 
were  not  participants  therein,  but  forbade  any  other  person  than 
the  owners  ofcontesting  horses  from  having  any  pecuniary  inter- 
est in  such  prizes  or  premiums  contested  for,  or  from  being  en- 
titled to  receive  any  portion  thereof  after  the  race  was  finished, 
and  further  provided  that  the  whole  of  such  prize  should  be  award- 
ed according  to  the  conditions  pf  the  race.  The  validity  of  that 
statute  is  challenged,  and  the  appellant  insists  that  it  is  void  for 
the  reason  that  it  authorized  a  species  of  gambling  which  was  in 
terms  forbidden  by  the  Constitution  of  the  State.  As  it  was  con- 
ceded in  this  case  that  the  moneys  contributed  by  the  horse  ownei-s 
participating  in  the  races  were  paid  into  the  general  treasury  of 
the  association,  and  became,  for  the  time  being,  a  part  of  its  general 
assets  ,  subject  only  to  the  obligation  of  the  association  to  pay  out 
of  its  funds  the  amount  of  thirty-five  hundred  dollara  to  the  own- 
ers of  the  first,  second  and  third  horses  in  the  races,  the  inquiry 
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arises  whether  the  offering  or  payment  of  premiums  or  prizes- 
contributed  in  that  manner  constitutes  gambling,  within  the  mean- 
ing of  the  constitutional  provision  referred  lo.  There  is  a  plain 
and  obvious  distinction  between  a  race  for  a  prize  or  premium 
contributed  in  that  manner,  and  a  race  where  the  stake  is  contri- 
buted by  the  participants  alone  and  the  successful  contestant  is  to 
have  the  fund  thus  created.  The  latter  is  a  race  for  a  mere  bet  or 
wager,  while  the  former  is  for  a  prize  offered  by  one  not  a  party 
to  the  contest  In  Harris  v.  White  (81  N.  Y.,  632)  Judge  Folger 
fully  discussed  and  quite  clearly  pointed  out  the  distinction  be- 
tween a  race  for  a  prize  or  premium  and  a  bet  or  wager.  Tlie 
conclusion  reached  in  that  case  was  that  a  race  for  a  prize  or  pre- 
mium offered  by  such  an  association,  under  circumstances  similar 
to  those  existing  in  this  case,  was  not  within  the  condemnation  of 
the  law  relating  to  gambling,  or  illegal  gaming.  If  the  doctrine 
contended  for  by  the  appellant  is  sustained,  it  would  seem  to  fol. 
low  that  the  farmer,  the  mechanic  or  the  stockbreeder  who  attends 
his  town,  county  or  State  fair,  and  exhibits  the  products  of  his 
farm,  his  shop  or  his  stable,  in  competition  with  his  neighbors  or 
others  for  jmrses  or  premiums  oSeredby  the  association,  would 
become  a  participant  in  a  crime,  and  the  officers  offering  such  pre- 
mium would  become  guilty  of  gambling  under  the  provisions  of 
the  Constitution  relating  to  that  subject.  Those  transactions  are 
in  all  essential  particulars  like  this.  In  those,  as  in  this,  one  of 
the  parties  strives  with  others  for  a  prize ;  the  competing  parties 
pay  an  entrance  fee  for  the  privilege  of  joining  in  the'  contest,  and 
in  those  cases,  as  in  this,  the  entrance  fee  forms  a  part  of  the  general 
fund  from  which  the  premiums  or  prizes  are  paid.  Indeed,  all  those 
transactions  are  so  similar  to  this  as  to  render  it  impossible  to  dis- 
cover any  essential  difference  between  them.  The  decision  of  this 
court  in  Harris  v.  White  renders  any  further  discussion  of  the 
question  unnecessary.  We  are  of  the  opinion  that  the  offering  of 
premiums  or  prizes  to  be  awarded  to  the  successful  liorses  in  a 
race  is  not  in  any  such  sense  a  contract  or  undertaking  in  the  na- 
ure  of  a  bet  or  wager  as  to  constitute  gambling  within  the  spirit 
and  intent  of  the  constitutional  provision  under  consideration. 

Nor  can  it  be  held  that  the  relator  was  guilty  of  a  crime  under 
tjie  provisions  of  section  three  hundred  and  fifty-two  of  the  Penal 
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Coda  That  section  prohibits  racing  for  a  sake,  bet  or  reward, 
except  as  allowed  by  special  law.  That  chapter  five  hundred  and 
seventy  is  a  special  law,  within  a  meaning  of  the  section,  we  have 
no  doubt  It  is  manifest  that  such  racing  was  not  intended  to  be 
entirely  prohibited  by  this  statute,  as  it  plainly  indicates  that  the 
Legislature  contemplated  the  existence  or  passage  of  special  laws 
pertaining  to  races  for  stakes  or  reward. 

We  think  the  determination  of  the  Courts  below  was  corrected, 
and  that  the  judgment  of  the  Appellate  Division  should  be 
affirmed. 

AUconcoi; 


February  9, 1897. 

PEOPLE  ▼.  ARTHUR  MAYHEW. 

Affbaii— ITbw  Tbiai/— Nbwlt  Dibooybrbd  BvmENCB. 

An  order  of  the  supreme  court  in  a  crimiaal  action^  denying  a  motion 
for  a  new  trial  upon  the  ground  of  newly  discovered  evidence,  made  after  an 
affirmance  by  the  court  of  appeals  of  a  flnal  judgment  of  death.  Is  not  review- 
able l^  the  lattei  court. 

Appeal  f  com  an  order  of  the  Supreme  Court,  at  a  Special  Term 
held  in  and  for  the  County  af  Queens,  denying  a  motion  for  a  new 
trial  based  upon  the  ground  of  newly  discovered  evidenoa 

George  W.  Davison,  for  motion. 
William  T.  Emmet,  opposed. 

BARTLETT,  J.— This  is  a  motion  by  the  People  to  dismiss 
the  appeal  taken  by  defendant  from  an  order  denying  motion  for 
a  new  trial. 

In  April,  1896,  the  defendant  was  convicted  of  murder  in  the 
first  degree  by  a  jury  in  the  County  of  Queens,  and  sentenced  to 
death.     Under  a  stay  of  proceedings  an  appeal  from  the  judgment 
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of  conviction  was  argued  in]^this  Court,  and  resulted  in  an  affirm 
ance  (150  K  Y.,  846.) 

In  October,  1896,  the  defendant  was  resentenced. 

Before  the  day  fixed  for  his  execution  Mr.  Justice  Keogh,  who 
presided  at  the  trial,  granted  a  stay  of  proceedings  to  enable  the 
defendant  to  make  a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  under  section  465,  subdivision  7,  of 
the  Code  of  Criminal  Procedure,  which  reads  as  follows :  "  Where 
it  is  made  to  appear,  by  affidavit,  that  upon  another  trial  the  defen- 
dant can  produce  evidence  such  as,  if  before  received,  would 
probably  have  changed  the  verdict ;  if  such  evidence  has  been 
discovered  since  the  trial,  is  not  cumulative ;  and  the  failure  to 
produce  it  on  the  trial  was  not  owing  to  want  of  diligenca  The 
<lX)urt  in  such  cases  can,  however,  compel  the  personal  appearance 
of  the  affiants  before  it  for  the  purposes  of  their  pera^al  ex- 
amination and  cross-examination,  under  oath,  upon  the  contents 
of  the  affidavits  which  they  subscribed." 

The  newly  discovered  evidence  consisted  of  a  retraction  of  the 
confession  made  by  John  Waynes,  an  accomplice  of  the  defendant 
who  testified  on  the  trial. 

Waynes  was  brought  before  Mr.  Justice  Keogh  and  examined 
orally  as  to  the  contents  of  the  affidavit  he  had  subscribed  in  sup- 
port of  the  motion  for  a  new  trial. 

The  learned  trial  Judge  denied  the  motion  and  handed  down  a 
memorandum  in  writing,  which  is,  in  part,  as  follows:  "On  the 
trial  Waynes  testifie(i  that  he  was  with  the  defendant  at  the  time 
the  murder  was  committed  ;  that  he  saw  Mayhew  strike  Stephen 
Powell  a  blow  with  a  heavy  substance  in  the  end  of  a  long  stocking; 
that  Mr.  Powell  fell  and  was  at  once  robbed  by  the  defendant,  and 
that  he  and  Mayhew  then  ran  along  several  streets,  their  course,  as 
well  as  what  they  did  as  they  ran,  being  described  by  him  with 
great  particularity.  Waynes  afterwards  formally  pleaded  guilty 
to  the  crime  of  manslaughter  as  an  accomplice  of  Mayhew  in  the 
murder  of  Mr.  Powell,  and  was  sentenced  to  fifteen  years'  imprison- 
ment. 

"  On  this  application  for  a  new  trial  Waynes  swears  that  all  this 
testimoay  of  his  on  the  trial  was  false ;  that  he  did  not  see  the  de- 
void XII-15 
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fendant  strike  Mr.  Powell,  and  was  not  with  him  at  the  time  Mr. 
Powell  was  killed. 

"The  jury  which  saw  and  heard  him  testify  has  decided  that 
his  testimony  then  was  the  truth.  It  was  corroborated  by  striking 
circumstantial  evidence.  *  *  *  It  is  contended  by  defendant** 
counsel  that  subdivision  7  of  section  465  of  the  Code  of  Criminal 
Procedure  gives  the  defendant  the  right  to  a  new  trial  irrespective 
of  the  truth  or  falsity  of  the  testimony  given  by  Wayoes  on  this 
application  if  it  appears  that  such  evidence,  if  given  on  the  former 
trial,  would  probably  have  changed  the  verdict  The  grounds 
upon  which  this  application  is  based  and  the  reasons  urged  for 
granting  it  do  not  present  a  case  which  comes  within  the  meaning 
and  intention  of  the  statute.     The  application  is  denied." 

Upon  this  decision  an  order  was  entered  on  the  6th  day  of 
January,  1897,  formally  denying  the  motion  and  vacating  the  stay 
of  proceedinga 

Thereupon  the  defendant  was  again  resentenced,  the  death 
penalty  to  be  inflicted  during  the  week  beginning  March  7th,  lb97^ 
The  counsel  for  the  defendant  has  appealed  directly  to  this  Court 
from  the  order  denying  the  motion  for  a  new  trial,  and  the  District 
Attorney  now  moves,  on  behalf  of  the  People,  to  dismiss  the  appeal 
on  the  ground  that  there  is  no  statutory  provision  authorizing  it. 

Section  485  of  the  Code  of  Criminal  Procedure  provides  in 
eight  subdivisions  what  papei-s  shall  constitute  the  judgment  roll, 
and  the  sixth  subdivision  reads  as  follows:  "A  copy  of  the 
minutes  of  any  proceedings  upon  a  motion  either  for  a  new  trial 
or  in  arrest  of  judgment" 

Section  517  provides  as  follows:  "  An  appeal  to  .the  Supreme 
Court  may  be  taken  by  defendant  from  the  judgment  on  a  con- 
viction after  indictment,  except  iliat  ivhen  iJie  judgment  is  ofdeatli  the 
appeal  must  he  taken  to  the  Court  of  Appeals^  and,  upon  tlie  appeal^ 
any  actual  decision  of  the  Court  in  an  intermediate  order  or  pro- 
ceeding forming  a  part  of  the  judment  roll,  as  prescribed  by  sec- 
tion four  hundred  and  eighty-five,  may  be  reviewed.  " 

This  section  contemplates  that  the  motions  for  a  new  trial  and 
]M  arrest  of  judgment  will  be  made  before  the  final  appeal  and 

?ard  in  this  court  as  intermediate  orders  which  constitute  a  pari 
of  the  judgment  roll 
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This  Court  fully  considered  the  point  in  People  v.  Trezza  (128 
N.  Y.,  529,  588). 

Judge  Andrews  said :  "  There  is  no  statute  provision  authoriz- 
ing an  appeal  from  an  order  denying  a  new  trial,  except  as  inci- 
dent to  an  appeal  from  the  judgment." 

The  counsel  for  defendant  earnestly  insists  that  there  are  provi- 
sions of  the  Code  of  Criminal  Procedure  under  which  this  appeal 
can  be  entertained. 

Section  619,  subdivision  3,  as  amended  in  1895  by  adding  this 
subdivision,  is  cited  as  in  point,  reading  as  follows: 

^'  From  a  final  determination  affecting  a  substantial  right  of  the 
defendant" 

Tlie  fallacy  of  this  contention  appears  upon  reading  the  opening 
sentence  of  the  section,  which  is  as  follows :  *^  An  appeal  may  be 
taken  from  a  judgment  or  order  of  the  Appellate  Division  of  the 
Supreme  Court  to  the  Court  of  Appeals  in  the  following  cases  and 
no  other." 

This  appeal  is  not  from  an  order  of  the  Appellate  Division,  but 
is  taken  directly  from  the  order  of  the  trial  Judge,  in  the  same 
manner  as  an  appeal  from  the  judgment  in  capital  cases  under 
section  517. 

Section  528  is  next  urged  upon  our  attention,  which  provides : 
**  When  the  judgment  is  of  death,  the  Court  of  Appeals  may  order 
a  new  trial,  if  it  be  satisfied  that  the  verdict  was  against  the  weight 
of  evidence  or  against  law,  or  that  justice  requires  a  new  trial," 
Ac.  The  argument  of  the  defendant's  connsel  is  that  while  this 
statute  applies  primarily  to  the  hearing  of  the  appeal  from  the 
judgment,  yet  it  is  susceptible  of  such  a  construction  as  to  cover 
the  present  appeal. 

We  are  unable  to  adopt  this  view,  as  the  express  language  of 
the  section  makes  it  clear  that  it  defines  the  powers  of  this  Coui-t 
on  appeal  from  the  judgment  of  conviction.  We  find  no  change 
in  the  Code  of  Criminal  Procedure  since  the  decision  of  this  Court 
in  People  v.  Trezza  (128  N.  Y.,  529)  that  authorizes*  this  appeal, 
and  it  is  clearly  without  statutory  authority. 

The  appeal  from  the  order  of  January  6,  1897  denying  defen- 
dant*? motion  for  a  new  trial,  should  be  dimissed 

AU  concur.  "^ 
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(Rmtt  of  i^ppiBtf* 

January  19,  1897. 
PEOPLE  V.  HENRY  WILSOIT. 

1.  EyiDEN0B~BnilGLA.RT«-PO8SE8SION  OP'StOLKN  PrOPERTT. 

No  presumptioQ  of  giiilt  can  be  raised  from  the  possession  of  stolen  pro- 
perty, except  where  the  possession  is  shown  to  be  conscious  and  ezclusiTe 
on  the  part  of  the  defendant. 

2.  Same. 

In  the  present  case,  the  circumstances,  as  shown  by  the  evidence  for  the 
prosecution,  were  held  to  be  such  as  to  fairly  furnish  to  the  jury  an  in- 
ference of  a  conscious  and  exclusive  possession,  which  no  evidence  on  the 
part  of  the  defendant  in  the  record  goes  to  expel. 

8.  Appeal— Demurrer. 

Sections  517,  519  of  the  Criminal  Code  impose  upon  the  supreme  court 
the  duty  of  reviewing  the  determination  made  upon  the  demurrer  to  an 
indictment. 

4.  Same. 

Objection  once  taken  by  demurrer  to  the  indictment  need  not  be  again 
raised  in  any  form  after  the  trial  has  been  entered  upon. 

6.  Indictment — Separate  Counts. 

Separate  counts  charging  the  defendant  with  burglary,  larceny  and 
with  receiving  stolen  goods,  may  be  joined  in  the  same  indictment  when 
they  relate  to  the  same  transaction. 

6.  Criminal  Law— Procedure. 

The  Penal  Code  and  the  Code  of  Criminal  Procedure  should  not  be 
deemed  to  have  changed  the  rules,  or  the  procedure,  which  previously 
existed,  unless  the  language  of  their  provisions  clearly  compels  the  court 
80  to  hold. 

The  defendant  was  convicted  in  the  Court  of  General  Sessions 
of  the  Peace  in  and  for  the  City  and  County  of  New  York  of  the 
crime  of  burglary  in  the  second  degree,  as  a  second  oflfense.  The 
indictmint  contained  three  counts.  The  first  count,  after  alleging 
the  previous  conviction,  charged  the  defendant  with  burglary  in 
the  first  degree,  second  offense,  in  having  forcibly  entered  the 
dwelling  house  of  one  Frances  M.  Barnes,  in  the  nighttime,  with 
intent  to  steal  her  property,  and  that  he  was  assisted  by  a  confed- 
erate, one  William  King.     The  second  count  charged  the  defen- 
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dant  with  grand  larceny  in  the  first  degree,  second  offense,  in 
having  at  the  time  and  place  designated  in  the  first  count,  stolen 
jewelry  and  other  personal  property  of  Mrs.  Barnes.  The  third 
count  charged  the  defendant  with  criminally  receiving  stolen  goods, 
as  a  second  offense;  being  the  same  property  described  in  the 
second  count,  and  knowing  the  same  to  have  been  stolen.  The 
conviction  of  the  defendant  was  affirmed  by  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  First  Department,  and  from  the 
judgment  of  affirmance  the  present  appeal  is  taken. 

Francis  L.  Wellman,  for  appellants 

John  D.  Lindsay,  for  respondent; 

GRAY,  J. — Aside  from  the  reporter's  memorandum  at  the  foot 
of  the  opinion  rendered  in  the  Appellate  Division  ,  nothing  in  the 
appeal  book  shows  whether  the  affirmance  of  the  judgment  upon 
the  verdict  was  by  a  unanimous  decision  of  the  Court  or  not. 
But  a  consideration  of  the  evidence  satisfies  us  that  it  was  suffi- 
cient to  support  the  verdict  of  the  jury,  and  the  opinion,  which 
was  filed  upon  the  affirmance  in  the  Appellant  Division,  carefully 
and  satisfactorily  reviews  all  the  material  questions  in  the  case» 
except  one;  to  which  reference  will  hereafter  be  made. 

The  opinion  of  the  Court,  with  great  elaboration  and  clearness, 
discusses  the  evidence  which  was  relied  upon  to  establish  the  guilt 
of  the  defendant  and  the  questions  of  law  which  arose  upon  the 
rulings  of  the  trial  Judge.  Upon  the  question  of  whether  the 
evidence  was  such  as  to  satisfy  the  requirement  of  the  law,  that 
the  possession  by  the  defendant  of  a  portion  of  the  stolen  property 
was  a  con.scious  and  an  exclusive  possession,  the  opinion  states 
the  true  rula  A  diamond  which  according  to  the  evidence  given 
by  the  prosecution,  was  one  of  the  articles  stolen  fioni  Mrs.  Barnes' 
house,  was  found  by  a  police  officer  in  one  of  the  bureau  drawers  in 
the  bedroom  of  the  defendant's  apartment  The  drawer  contained 
only  articles  of  man's  attire,  and  the  diamond  was  found  in  a  small 
purse  under  a  newspaper  covering  the  bottom  of  the  drawer.  It  is 
contended  in  behalf  of  the  defendant  that,  as  the  defendant  shared 
his  apartment  with  two  white  women,  that  that  fact  militated 
against  the  inference  of  J^n  exclusive  possession  by  the  defendant 
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But  the  contention  is  without  force,  when  we  consider  the  cireum* 
stances  connected  with  the  place  and  mode  of  concealment  of  the 
stolen  property ;  and,  especially  when  we  consider  also  the  fact 
that  when  the  defendant  was  arrested,  he  was  in  the  company  of 
the  man  charged  to  have  been  liis  confederate,  and  upon  whose 
pei-son  another  diamond,  part  of  the  stolen  property,  was  found 
concealed.  There  was  enough  in  the  evidence  to  throw  upon  the 
defendant  the  burden  of  explaining  to  the  jury  the  possession  of 
the  property,  as  the  opinion  below  well  held.  The  rule  of  law  is 
well  settled,  that  no  presumption  of  guilt  can  be  raised  from  the 
possession  of  stolen  property,  except  where  the  possession  is  shown 
to  be  conscious  and  exclusive  on  tiie  part  pf  the  defendant.  This 
latter  fact  must  be  established;  but,  in  the  present  case,  the  cir- 
cumstances, as  «hown  by  the  evidence  for  ibeproseeutiOD,  were 
«uch  as  to  fairly  furnish  to  the  jury  an  inference  of  a  eonseioas 
and  exelusive  posBessioQ,*  which  no  evidence  on  the  part  of  the 
defendant  in  this  record  goes  to  repel 

The  important  question  in  this  case,  which  we  are  called  upon 
to  consider,  arises  upon  the  indiotoMnt  The  defendant  demurred 
to  it,  for  chaining,  more  than  one  crime,  withi&the  meaning  of 
seotiods  278  and  279  of  the  Code  of  Criminal  Procedura  The 
demurrer  was  disallowed  and  the  defendant,  was  required  to  plead. 
The  Appellate  Division  refused  to  consider  the  objection  to  the 
indictment,  upon  the  ground,  as  expressed  in  Uie  opinion,  that  the 
ol^eotion  was  not  taken  at  the  trial,  nor  presented  in  such  form  as 
to  eaaUe  it  to  be  considered.  In  this  the  learned  Justices  below 
were  mistaken  and  have  failed  to  apprehend  the  force  of  those 
provisions  of  the  Code  of  Criminal  Procedure  which  bear  upon 
the  subject  of  an  appeal  from  a  judgment  of  conviction.  Section 
485  of  that  Code  requires  the  clerk  to  annex  to  the  judgment  roll, 
upon  a  conviction,  the  indictment  and  a  copy  ol  the  minutes  of 
the  pleading  or  demurrer.  Section  617  provides  that,  upon  the 
appeal  which  is  allowed  to  the  defendant  to  the  Supreme  Court 
from  the  judgment  on  a  conviction,  any  actual  decision  of  tbe 
Court  in  an  intermediate  order  or  proceeding  forming  a  part  of 
the  judgment  roily  as  prescribed  by  section  486,  may  be  reviewed. 
This  provision  imposes  upon  the  Supreme  Cotti*t  the  duty  of  re- 
viewing the  determination  made  upon  the  demurrer  to  the  indict^ 
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ment ;  and  the  same  duty  is  imposed  upon  us  by  section  519 ; 
which  provides  for  an  appeal  to  this  Court  from  a  judgment  of 
the  Supreme  Court,  affirming  the  judgment  of  conviction.  The 
Code  of  Criminal  Procedure  does  not  seem  to  require  that  the  ob- 
jection once  taken  by  demurrer  to  the  indictment  should  be  also 
raised  in  some  form  after  the  trial  has  been  entered  upon.  It  was 
before  the  Supreme  Court  upon  the  defendant  s  appeal  and  as  its 
judgment  must  be  deemed  to  comprehend  the  review  of  the  de- 
termination upon  the  demurrer,  that  question  is  also  before  us 
upon  this  ^peuL 

Tiie  question  then  is,  whether  this  indictment  was  invalidated 
hy  reason  of  an  improper  joinder  of  crimes.  Section  278  of  the 
Code  of  Criminal  Procedure  provides  that,  "  the  indictment  must 
charge  but  one  crime  and  in  one  form,  except  as  in  the  next  sec- 
tion provided. "  The  next  section  provides  that,  '^where  the  nets 
complained  of  may  constitute  different  cnmes,  such  crimes  may 
be  charged  in  separate  counts.  "  In  this  indictment  the  defendant 
is  charged  in  tbe  first  count  with  the  crime  of  burglary,  in  forcibly 
entering  the  dwelling  house  of  Mrs.  Barnes,  with  intent  to  steal 
her  property,  assisted  by  a  confederate.  He  is  charged  in  the 
second  count  with  grand  larceny,  committed  at  the  same  time  and 
place,  and  in  the  third  count  he  is  charged  with  the  crime  of  re- 
ceiving the  properly  described  in  the  second  count,  knowing  it  to 
have  been  stolen.  Sp  far  as  the  counts  for  burglary  and  for  grand 
larceny  are  concerned,  their  joinder  in  the  same  indictment  seenis 
to  be  expressly  authorized  by  section  506  of  the  Penal  Code,  which 
provides  that  "a  person  who,  having  entered  a  building  under 
suoh  circumstances  as  k>  constitute  burglary  in  any  degree,  com- 
mits any  crime  therein ;  is  punishable  therefor,  as  well  as  for  bur- 
glary ;  and  may  be  prosecuted  for  each  crime  separately,  or  in  tiie 
same  indictment ''  That  section  contemplates  a  state  of  facts 
similar  to  those  set  fourth  in  this  indictment;  and  section  279, 
obviously,  must  also  have  neferenceto  a  condition  of  things,  wlicre 
the  evidence  as  to  the  defendant's  acts  may  fail  as  proof  of  a  forcible 
entry  and  be  insufficient  to  esuiblish  the  crime  of  burglary ;  but 
would  be  sufficient  toestablish  the  crime  of  grand  larceny.  Section 
279  was  evidently  designed  to  meet  the  case  of  a  felonious  transac- 
tion, to  which  all  the  counts  relate  and  where  the  evidence  in- 
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troduced  upon  the  trial  will  determine  the  nature  and  extent  of 
the  'defendant's  connection  with  it.     The  evidence  might  satisfy 
the  jury  that  the  defendat  feloniously  took  away  the  property 
described  in  the  indictment,  and  thus  committed  the  larceny  ;  or, 
if  it  failed  to  establish  that  he  actually  took  it,  that  there  was  such 
a  conscious  and  exclusive  possession  of  a  part  of  the  stolen  pro- 
perty by  liim  recently  after  the  crime  as,  unexplained,  to  warrant 
tliem    in   convicting   him   of    the   larceny    (Knickberbocker   v. 
People,  43  N.  Y.,  177).    If  the  evidence  satisfies  the  jury  that  the 
larceny  was  committed  by  some  other  person  thari  the  defendant, 
and  that  some  part  of  the  stolen  property  was  found  in  the  de- 
fendant's conscious  and   exclusive  possession,  they  might  convict 
liim  of  the  crime  of  receiving  stolen  goods  and  acquit  him  of  the 
crime  of  larceny  (People  v.   Infield,   1  N.  Y.  Or.  R.,  146).     But 
we  are  not  without  precise  authority  that,  so  long  as  the  counts 
relate  to  the  same  transaction,  there  can  be  no  objection  to  their 
joinder  in  the  same  indictment,  even  though  constituting  offetises 
of  diflferent  grades  and  calling  for  dififerent  punishments.     That 
was  precisely  held  in  Hawker  v.  People  (  75  N.  Y.,  487),  where 
Judge  Earl  remarked  to  the  above  eflect  and  said  :     "Burglary 
and  larceny  ;  rape  and  assault  with  intent  to  commit  rape ;  larceny 
and  receiving  stolen  goods ;  assault  with  intent  to  kill,  and  a  simple 
assault,    may  be  united,    and  it  matters  not  that  the  offenses  thus 
united,  call  for  different  punishments."     The  case  of  People  v. 
Baker  (3  Hill,  159),  referred  to  by  Judge  Earl  in  his  opinion,  ref- 
lated to  an  indictment,  which,  like  the  present  one,  contained  three- 
counts;  one  for  burglary,  one  for  grand  larceny  and  one  for  re. 
ceiving  stolen  goods.     A  motion  by  the  defendant's  counsel  that 
the  District   Attorney   be   compelled   to  elect  whether  he  would 
proceed  upon   the  count  for  receiving  stolen  goods,  or  upon  the- 
other,  was  overruled,  and  upon  appeal  to  the  Supreme  Court,  it 
was  held  not  to  have  been  error.     The  Code  of  Criminal  Procedure 
has  effected   no  change  in  the  common  law  practice,  which  per- 
mitted the  joinder  of  courts  for  larceny  and  criminally  receiving 
stolen  goods.     The  practice  was,   undoubtedly,  to  allow  it,  as  is- 
evidenced  by  the  case  in  Hill  {supra),  and  as  it  was  held  in 
People  V.  Bruno  (6  Parker's  Cr.  Rep.  657),  a  case  decided  at  the- 
Monroe  General  Term  in  September,  1865  ( see  also  Taylor  v^ 
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People,  12  Hun,  at  p.  215).  The  case  of  People  v.  Kerns  (7 
A  pp.  Div.  535),  to  which  we  have  been  cited,  as  holding  a  differ- 
ent view,  concedes  that  the  practice  in  criminal  cases  prior  to  the 
Codepermitted  the  joinder  in  an  indictment  of  a  count  for  larceny 
with  a  count  for  receiving  stolen  property;  but  the  opinion  pro- 
ceeds upon  the  theory  that  under  the  present  Code  the  prohibition 
against  charging  more  than  one  crime  in  the  indictment  has  changed 
that  practice  and  precludes  such  a  joinder.  Whether  the  learned 
Justices,  whose  opinion  in  the  Kerns  case  in  referred  to,  carefully 
considered  the  effect  and  office  of  section  279,  we  are  not  informed 
from  the  opinion  and  it  is  that  section  which,  in  our  judgment, 
providoB  such  an  exception  to  the  prohibitory  provision  of  section 
278,  as  to  permit  of  the  continuance  of  the  former  practice  in  cases 
whei^  the  counts  relate  to  the  same  transaction.  As  it  has  been 
held  by  this  Court,  both  with  reference  to  the  Penal  Code  and  the 
Code  of  Criminal  Procedure,  these  Codes  should  not  be  deemed 
to  have  changed  the  rules,  or  the  procedure,  which  previously  ex- 
isted, unless  the  language  of  their  provisions  clearly  compels  us  so 
to  hold  (People  v.  Palmer,  109  K  Y.,  at  p.  117 ;  People  v.  Adler, 
140  N.  Y.,  at  p.  335).  The  object  of  the  enactment  of  the  Code 
of  Criminal  Procedure  was  to* simplify  the  procedure,  in  the  in- 
dictment and  trial  of  persons  accused  of  crime,  and  to  make  it 
plain  and  intelligible  to  the  ordinary  mind.  It  sought  to  promote 
substantial  justice  by  securing  to  the  accused  a  fair  trial.  It  is 
very  plain  that  the  rights  of  the  prisoner  might  be  prejudiced,  if 
he  was  sent  to  trial  charged  with  the  commission  of  two  or  more 
crimes  of  a  different  nature  and  committed  at  different  places  ;  but 
that  same  prejudice  would  not  exist  in  a  case  like  the  present  one, 
where  the  same  transaction  underlying  the  two  counts,  the  evi- 
dence will  show  either  that  the  defendant  had  no  connection  with 
it,  as  charged  in  the  indictment,  or  that  he  is  guilty,  in  one  or  the 
other  manner,  of  having  been  a  participant  in  the  transaction. 
Within  the  provisions  of  section  279,  the  acts  complained  of  and 
disclosed  by  the  evidence  may  constitute  the  crime  of  larceny,  or 
the  crime  of  receiving  stolen  goods,  knowing  them  to  be  stolen, 
as  charged  in  the  count  for  larceny.  In  England,  where  greater 
strictness  always  prevailed  as  to  the  joinder  of  different  offenses, 
it  was  held  lawful  to  join  in  the  indictment  a  count  for  feloniously 
Vol.  XII-16 
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Stealing  property  with  a  count  for  feloniously  receiving  the  same, 
or  any  part  thereof,  knowing  it  to  have  been  stolen  (Eeg.  v. 
Beeton,  2  Gar.  &  Kir.,  959;  and  sea  2  Bussell  on  Crimes  [4th  ed. 
by  Graves],  pp.  642,  548,  544).  In  that  treatise  it  is  remarked 
(  p.  544)  that  "it  was  conceived  tliat  where,  from  the  nature  of 
the  case,  it  appeared  to  be  advisable,  a  count  charging  the  party 
accused  as  receiver  might  be  joined  in  the  same  indictment  with  a 
count  charging  him  as  the  thief,  and  that  he  might  be  convicted 
upon  such  of  the  coutitsas  was  supported  by  the  evidence."  In 
vol,  12,  AoL  &  Eng.  Ency,  of  Law,  p.  826,  it  is  said:  "Where 
there  is  a  question  whether  the  accused  is  guilty  of  theft  or  of 
feloniously  receiving  stolen  property,  two  counts  may  be  joined  in 
the  same  indictment  charging  the  different  crimes,  if  they  are 
founded  upon  the  same  transaction, "  and  reference  is  made  to  a 
number  of  authorities  in  the  decisions  of  the  Courts  of  different 
States  (  See  to  the  same  effect  Wliarton's  Crim.  PI.  k  Pr.,  sea 
291. )  There  is  no  good  reason  for  construing  these  provisions  of 
the  Code  differently.  Such  was  the  previous  practice ;  such  seems 
to  be  the  intent  of  section  279,  and  justice  does  not  demand  other- 
wise,  where  the  acts  relate  to  the  same  property  and  the  same 
evidence  establishes  the  nature  of  «the  defendant's  criminality. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur,  except  Bartlett,  J.,  who  dissents  on  the  ground  that 
counts  for  the  crimes  of  burglary  and  receiving  stolen  goods  cannot 
be  joined  in  the  same  indictment^  and  also  on  the  merits,  and 
Martiq,  J.,  dissenting. 


9uvtmt  0«ttrt— ^ppiUatif  §ivii\m—i\xit  ^tj^uttmtnL 

February  5, 1S97. 

PEOPLE  V.  BENJAMIN  HAWKER 

Statutjb— Ex  PoBT  Facto  Law. 

SectUn  158,  c.  661  of  1898,  as  amended  by  c.  898  of  1895,  Is  constitu- 
tional 80  far  as  it  operates  prospectively,  and  upon  persons  oonvicted  of 
felony  after  its  passage,  but  is  unconstitutional  in  so  far  as  it  applies  by  its 
terras  to  persons  so  convicted  before  the  law  went  into  operation. 
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Appeal  from  a  jadgment,  convicting  defendant  of  a  misdemea. 
nor,  and  from  an  order  overruling  a  demurrer  to  the  indictment 

Hugh  0.  PeatecoBt,  for  appellant 

Kobert  C.  Taylor,  for  respondent 

PATTERSON,  J.— The  appellant  was  indicted  in  the  court  of 
general  sessions  of  the  peace  for  a  misdemeanor,  charged  to  have 
been  committed  by  violating  that  provision  of  section  168  of  the 
public  health  law  (chapter  661,  Laws  1893,  as  amended  by  chapter 
898,  Laws  1895)  which  enacts  among  other  things,  that  any  per- 
son who,  after  conviction  of  a  felony,  shall  attempt  to  practice 
medicine,  or  shall  so  practice,  shall  be  guilty  of  a  misdemeanor.  It 
k  alleged  in  the  indictment  that  the  appellant  was  convicted  in 
March,  1878,  of  a  felony,  and  was  sentenced  to  a  term  of  imprison- 
ment^ notwithstanding  which,  and  contrary  to  the  act  of  1898,  as 
amended  in  1895,  he  did  practice  medicine  at  the  city  of  New  York 
on  the  22d  day  of  February,  1896.  A  demurrer  was  interposed 
to  the  indictment  on  the  ground  that  the  provision  of  the  statute 
sought  to  be  enforced  against  the  prisoner  is  unconstitutional. 
The  demurrer  was  overruled.  On  his  arraignment  for  trial,  the 
defendant  admitted  on  the  record  that  all  the  facts  set  forth  in  the 
indictment  were  true,  whereupon  he  was  found  guilty,  and  sen- 
tence was  imposed ;  but  its  execution  was  suspended,  and  a  certi- 
ficate of  reasonable  doubt  was  given,  in  order  that  the  question  of 
law  involved  might  be  passed  upon  by  the  appellate  courts.  That 
question  is  now  brought  up  by  appeal  from  the  judgment  and 
from  the  order  overruling  the  demurrer ;  and,  stated  in  its  sim. 
plest  form,  it  is  whether  the  legislation  of  1893-95,  in  so  far  as  it 
relates  to  convictions  had  prior  to  that  statute  taking  effect,  is  a 
lawful  exercise  of  the  police  power  of  the  state,  or  is  an  ex  post 
facto  law,  or  one  in  the  nature  of  a  bill  of  attainder  or  a  bill  of 
pains  and  penalties,  and  thus  included  in  the  powers  the  exercise 
of  which  is  forbidden  to  the  several  states  of  the  Union  by  sub- 
division 1  of  section  10,  art  1,  of  the  constitution  of  the  united 

States. 

It  is  not,  and  in  reason  cannot  be,  denied  that  that  function  of 
-government called  tlie  ^* police  power  of  the  state"  extends  to  the 


Digitized  by  VjOOQIC 


124  NEW   YORK  CRIMINAL   REPORTS,   VOL.   XIL 

regulation  ,  control,  and  supervision  of  all  matters  relating  to  the 
public  health,  or  that  legislation  upon  such  subjects  is  entirely 
within  the  jurisdiction  of  the  several  statea  As  affecting  public 
health,  each  state  has  the  absolute  right  to  make  such  appro- 
priate and  constitutional  laws  as  it  may  deem  proper,  relating  to 
the  conditions  upon  which  any  person  will  be  allowed  to  practice 
medicine  or  surgery  within  its  territorial  limits.  That  power  is 
not  confined  merely  to  dictating  conditions  or  requiring  quali- 
fications applicable  to  the  acquisition  of  an  original  right  or  per- 
mission to  practice,  but  it  includes  also  the  authority  to  prescribe 
new  conditions  as  the  necessity  for  them  may  arise,  upon  which 
one  practicing  the  healing  art  may  continue  in  the  pursuit  of  his 
profession.  As  is  said  in  Dent  v.  West  Virginia,  129  U.  S.  114, 
9  Sup.  Ct.  231,  the  same  reasons  that  control  in  imposing  condi- 
tions upon  compliance  with  wliich  the  physician  is  allowed  to 
practice  in  the  first  instance  may  call  for  furtlier  conditions  as  a 
requirement  of  his  continuance  in  practice.  All  K^gislation  ex- 
clusively directed  to  the  accomplishment  of  that  object  comes  with- 
in the  police  power  of  the  state.  Therefore,  in  its  operation  upon 
tliose  convicted  of  felony  after  its  passage,  the-  provision  of  the 
public  health  law  now  under  consideration  is  constitutional  and 
valid;  for  it  declares  in  advance  that  whosoever  shall  thereafter 
be  convicted  of  a  felony  shall  not  be  allowed  to  continue  in  the 
practice  of  medicine,  and  the  additional  punishment  for  crime  ia 
announced  before  the  crime  is  committed.  But,  with  respect  to 
those  who  had  acquired  the  right  to  practice  and  may  have  been 
convicted  before  the  act  of  1893,  the  question  is  presented  in  an 
entirely  different  aspect.  As  was  said  by  Mr  Justice  McLean  in 
the  Alien  Passenger  Cases,  7  How.  408: 

•*The  police  power  of  the  state  cannot  draw  within  its  jurisdic- 
tion objects  which  lie  beyond  it"  "  In  guarding  the  safety,  the 
health,  and  morals  of  its  citizens,  a  state  is  restricted  to  a[)pro- 
priate  and  constitutional  means." 

Assuming  for  the  purpose  of  the  argument  that  the  legislature 
may  require  for  the  continuance  in  the  practice  of  medicine  that 
the  practitioner  shall  possess  professional  knowledge  and  skill,  and 
also  good  moral  character,  it  is  obvious  that  such  requirement 
must  relate  to  a  present  status  or  condition  of  a  person  coming 
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Within  the  terms  of  the  act  The  law  under  which  this  appellant 
was  indicted  does  not  deal  with  his  present  moral  character.  It 
seizes  upon  a  past  offense,  and  makes  that,  and  that  alone,  the 
the  substantial  ingredient  of  a  new  crime,  and  the  conviction  of 
it  years  ago  the  conclusive  evidence  of  that  new  crime.  It  will 
be  observed  that  this  statute  includes  any  and  all  felonies, — not 
only  those  committed  in  connection  with  the  profession  of  medi- 
cine and  surgery,  but  any  and  every  felony  in  the  whole  catalogue 
of  crime,  whether  committed  here  or  in  another  jurisdiction.  Its 
design  is  to  deprive  convicted  felons  of  the  right  of  practicing  at 
all.  Clearly,  it  acts  directly  upon,  and  enhances  the  punishment 
of,  the  antecedently  committed  offense,  by  depriving  the  person 
of  his  property  and  right,  and  preventing  his  earning  his  liveli- 
hood in  his  profession,  only  because  of  his  past — and,  in  this 
case,  expiated— offense  against  the  criminal  law.  This  prisoner 
.  has  committed  no  new  crime,  except  that  which  the  statute  has 
created  ovit  of  the  old  ona  He  had  absolutely  the  right  to  prac- 
tice medicine  the  day  before  that  statute  was  passed.  His  former 
conviction  entailed  the  punishment  of  imprisonment  and  disfran- 
chisement as  a  voter,  but  it  did  not  take  away  from  him  his  prop- 
erty in  the  right  to  earn  his  living  on  the  expiration  of  his  impris- 
onment by  engaging  in  the  profession  of  which  he  was  and  is  a 
member.  His  civil  rights  were  not  extinguished,  but  only  sus- 
pended during  his  imprisonment.  2  Rev.  St.  p.  701,  §  19 ;  Pen. 
Code,  §  710.  That  his  right  to  so  engage  in  that  profession  is  in 
the  nature  of  a  property  right  cannot  be  disputed.  It  is  not  a 
mere  revocable  license.  As  is  said  in  the  Dent  Case,  supra,  in 
this  country  "  all  vocations  are  open  to  every  one  on  like  condi- 
tions. All  may  be  pursued  as  a  means  of  livelihood,  some  requir- 
ing years  of  study  and  great  learning  for  their  successful  prosecu- 
tion. The  interest,  or  as  it  is  sometimes  termed,  the  *  estate,'  in 
them  (that  is,  the  right  to  continue  their  prosecution),  is  often  of 
great  value  to  the  possessors,  and  cannot  be  arbitrarily  taken  from 
them,  any  more  than  their  real  or  personal  property  can  be  thus 
taken."  That  means  that,  if  it  is  taken  away,  it  must  be  for 
cause.  It  was  held  in  that  case  that  there  is  no  arbitrary  taking 
away  of  tl)e  right,  where  its  exercise  is  not  permitted  for  failure 
to  comply  with  conditions  imposed  by  the  state  for  the  protection 
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and  welfare  of  the  people,  aad  henoe  a  law  requiring  practitioneni 
of  medicine,  under  certain  circumstances,  to  procure  evidence  of 
tbeir  fitness  to  continue  in  practice,  was  a  valid  exercise  of  legis- 
lative power;  and  a  conviction  for  practicing  without  such  evi- 
dence was  sustained.  The  authority  of  the  Dent  Case  is  invoked 
here  as  being  conclusive  upon  the  validity  of  the  law  under  which 
this  appellant  was  indicted,  but  the  distinction  between  that  case 
and  this  is  broad  and  striking.  No  question  arose  there  of  'the 
construction  of  a  new  crime  out  of  an  old  one,  nor  the  taking  away 
by  legislation  of  a  right  because  of  the  previous  commission  of  an 
offense.  It  was  the  mere  r^ulation  of  the  right  All  that  the 
statute  of  West  Virginia  required  related  to  physicians  habitually 
practicing  in  that  state  furnishing  themselves  with  evidence  of 
their  qualifications  to  continue  in  the  pursuit  of  a  calling,  and  mak- 
ing it  a  misdemeanor  to  practice  without  that  evidence.  The  court 
was  very  careful  to  point  out  the  diff««nce  between  it  and  that  , 
other  class  of  cases  in  which  laws  were  '^  designed  to  deprive  par- 
ties of  their  right  to  continue  in  their  profession  for  past  acts." 
In  the  Dent  Case  the  statute  applied  to  every  person,  without  ex- 
ception, practicing  in  the  state  of  West  Virginia,  and  related  di- 
rectly to  fixing  a  then  present  status  as  to  the  qualifications  of 
every  physician  in  the  state.  Conceding,  but  not  deciding,  that 
the  legislature  may  require,  as  a  condition  for  continuing  in  the 
practice  of  medicine,  that  every  practitioner  shall  be  possessed  of, 
and  continue  to  have,  a  good  moral  character,  that,  requirement 
would  refer  to  some  present  qualification,  to  be  ascertained  by  con- 
ditions existing  at  the  time  the  enforcement  of  the  requirement 
was  sought.  Conviction  of  a  felony  certainly  raises  a  presump- 
tion of  bad  clmracter,  but  it  is  not  an  irrebuttable  presumption  that 
a  man  convicted  of  an  infamous  crime,  "treason,  felony,  or  the 
crimen  falsi,**  10  or  20  or  50  years  ago,  is  to-day  absolutely  an  im- 
moral person,  unfit  to  practice  any  profession.  There  is  no  such 
conclusive  presumption.  Even  as  to  the  competency  of  witnesses 
the  old  rule  of  disqualification  of  convicts  is  completely  done  away 
witli  in  the  state  of  New  York.  Code  Civ.  Proa  §  8S2.  The  provi- 
sion of  the  statute  we  are  now  considering  does  not  take  hold  o£ 
an  existing  condition  of  moral  character.  That  may  be  never  so 
good,  and  yet  the  new  crime  exists,  arising  exclusively  out  of  a 
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past  trani^ression.  It  is  said  that  the  legislature  has  only  made 
the  former  conviction  evidence  of  a  disqualification  which  it  had 
the  power  to  impose.  But  that  is  not  so.  It  makes  the  prior  con- 
viction, which  is  but  the  establishment  by  adjudication  that  a 
crime  was  committed,  the  very  essence  of  the  newly-created  crime. 
The  design  of  the  act  is  therefore  fully  apparent  No  matter  how 
praiseworthy  the  motive  may  be,  it  is  meant  to  deprive  one  class 
ot  persons,  otherwise  lawfully  engaged  in  the  exercise  of  a  right, 
of  that  right,  because  of  past  occurrences,  "  many  of  which  are  in 
no  wise  associated  with  their  professional  pursuits";  for  this  act 
strikes  at  the  unfortunate  man  who  in  his  youth  may  have  violated 
the  law,  and  without  real  evil  intent,  have  committed  and  been 
convicted  of  any  felony,  and  pardoned  the  very  day  of  his  convic- 
tion, as  well  as  the  hardened  criminal,  guilty  of  as  foul  an  offense 
as  that  of  which  this  appellant  was  convicted.  The  underlying 
purpose  of  the  act  may  be  to  purge  the  medical  profession  of  mem- 
bers unworthy  of  confidence,  but  the  real  effect  is  to  accomplish 
that  by  inflicting  an  additional  punishment,  through  a  newly-creat- 
ed offense  inseparably  connected  with  the  anterior  crime,  and  thus 
bring  about  a  result  the  constitution  forbids,  no  matter  in  what 
form  the  statute  is  drawn.  The  distinction  between  the  two 
classes  of  cases  runs  through  the  leading  authorities  on  the  sub- 
iecL  It  is  plainly  pointed  out  in  the  Garland  Case,  4  Wall.  833. 
In  the  opinion  of  the  court  in  that  case,  it  is  declared  that  "ex- 
clusion from  any  of  the  professions,  or  any  of  the  ordinary  avoca- 
tions of  life,  for  past  conduct,  can  be  regarded  in  no  other  light 
than  as  punishment  for  such  conduct " ;  and  it  was  held  that  laws 
of  tliat  character  conie  within  the  constitutional  inhibition.  Not 
only  is  this  defendant  punished  by  exclusion  from  his  profession^ 
but  he  is  to  suffer  fine  and  imprisonment  also.  That  fine  and  im- 
prisonment may  be  said  to  be  punishment  for  violating  the  new 
Liw,  but  the  exclusion  from  the  profession  under  pains  and  penal- 
ties for  continuing  in  its  practice  is  only  because  ot  the  previous 
crime,  add  hence  additional  punishment  for  that  crima  The  chief 
arguments  to  be  urged  in  favor  of  the  constitutionality  of  this  law 
are  very  powerfully  advanced  by  Mr.  Justice  Miller  in  the  minority 
opinion  in  the  Garland  Case,  and  they  are,  to  a  great  extent,  the 
same  general  considerations  relied  upon  by  the  people  in  the  case 
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at  bar.  And  so  in  the  Utah  Election  Gases  (  Murphy  v.  Ramsey, 
114  U.  S.  14, 5  Sup.  Ct  747  )  the  question  related  to  the  validity  of 
an  act  of  congress  operating  the  disfranchisement  of  voters  in  the 
territory  of  Utah  who  were  bigamists  or  polygamists.  The  act  was 
declared  constitutional  because  it  operated  upon  the  present  status 
of  voters  then  having  a  plurality  of  wivea  The  disfranchisemeat 
was  not  because  the  person  had  committed  bigamy  or  polygamy, 
but  because  he  persisted  in  crime  by  continuing  in  the  criminal 
or  forbidden  relation  in  violation  of  a  statute.  No  additional  pun- 
ishment was  added  to  a  past  crime.  In  the  case  at  bar,  as  before 
remarked,  the  real  substance  of  the  present  misdemeanor  is  creat- 
ed from  the  past  oflfensa 

Our  conclusions,  therefore,  are  (1)  that  the  provisions  we  have 
considered  of  the  public  health  law  is  constitutional  so  far  as  it 
operates  prospectively,  and  upon  persons  convicted  of  felony  after 
its  passage;  (2)  that  it  is  unconstitutional  in  so  far  as  it  applies 
by  its  terms  to  persons  so  convicted  before  the  law  went  into  oper- 
ation. 

The  judgment  and  order  appealed  from  must  be  reversed,  the 
indictment  dismissed,  and  tlie  appellant  discharged. 

VAN  BRUNT,  P.  J.,  and  WILLIAMS  and  O'BRIEN,  JJ., 

concur. 

INGRAHAM,  J.  (  dissenting  ).  1  cannot  agree  with  Mr.  Justice 
Patjerson.  The  question,  as  he  states  it,  is  whether  the  pro- 
vision of  section  153  of  the  public  health  law  (chapter  661  of  the 
Laws  of  1893  ),  in  so  far  as  it  relates  to  convictions  had  prior  to  that 
statute  taking  effect,  in  a  lawful  exercise  of  the  police  power  of  the 
state,  or  is  an  ex  post  facto  law,  or  one  in  the  nature  of  a  bill  of  at- 
tainder or  a  bill  of  pains  and  penalties,  and  thus  included  in  the  pow- 
ers the  exercise  of  which  is  forbidden  to  the  several  states  of  the 
Union  by  subdivision  1  of  sec.  10  of  the  constitution  of  the  United 
States.  It  is  not  pointed  out  in  the  prevailing  opinion  whether  the 
provision  in  question  is  an  ex  post  facto  law,  or  one  in  tlie  nature 
of  a  bill  of  attainder  or  a  bill  of  pains  and  penalties,  but  in  the  opin- 
ion the  act  is  assumed  to  be  valid  unless  it  is  in  violation  of  this  pro- 
vision of  the  federal  constitution.  It  is  now  too  late  to  question  the 
right  of  the  state  to  make  the  regulations  necessary  for  the  preser- 
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vation  of  the  public  health ;  and  although  the  exercise  of  that  power 
must  necessarily  involve  some  restraint  in  the  liberty  of  the  indi- 
viduali  or  in  his  right  to  pursue  a  particular  avocation,  dependent 
upon  the  condition  of  aflfairs  at  the  time  of  the  exercise  of  the  power, 
still,  where  the  court  can  see  that  the  methods  adopted  have  a  reason- 
able connection  with  the  preservation  of  the  public  health,  I  do  not 
understand  that  thej  are  necessarily  ex  post  facto  because  rights  of 
the  individual  that  existed  prior  to  the  passage  of  the  law  that  creates 
the  restriction  are  curtailed.  I  suppose  that,  if  an  act  was  passed 
requiring  that  those  having  a  contagious  or  infectious  disease 
should  be  isolated  so  as  to  avoid  communicating  the  disease,  the 
fact  that  such  disease  existed  prior  to  the  time  of  the  passage  of 
the  act  would  not  make  the  act  ex  post  facto,  and  so  unconstitu- 
tional, nor  would  such  isolation  or  control  over  a  person  who  has 
such  a  disease  be  a  punishment  for  having  the  disease;  and  so  the 
power  of  the  state  to  regulate  the  practice  of  those  professions  that 
have  to  do  with  the  public  health,  and  to  determine  who  shall 
practice  such  professions  within  the  state,  and  what  qualifications 
they  shall  possess,  has  been  recognized  as  being  within  this  power 
of  the  state  by  a  long  series  of  legislative  acts,  and  by  the  decisions 
of  the  hhigest  courts  of  this  state  and  of  the  United  States.  That 
question  was  directly  presented  to  the  supreme  court  of  the  United 
States  in  the  case  of  Dent  v.  West  Virginia,  129  U.  S.  114,  9  Sup. 
Ct  231.  It  was  there  expressly  held  that  an  act  of  the  legislature 
of  the  state  of  West  Virginia  prohibiting  a  person  from  practicing 
medicine  unless  such  person  had  a  degree  of  a  recognized  medical 
college,  had  passed  an  examination,  or  had  practiced  medicine  in 
the  state  for  at  least  10 years  prior  to  the  passage  of  the  act,  was  a 
valid  exercise  of  this  power  by  the  state;  and  the  conviction  of  a 
person  who  had  practiced  but  five  years  prior  to  the  passage  of  the 
act  was  upheld.  The  legislature  had  provided  a  test  which  would 
regulate  the  practice  of  all  those  who  in  the  future  should  practice 
medicine  within  the  state,  and  prohibiting  those  who  had  not  the 
required  qualifications  from  practicing.  That  prohibition  applied 
to  one  who  had  practiced  for  five  years  prior  to  the  passage  of  the 
act,  and  who  was  practicing  at  the  time  of  its  passaga  The  num- 
ber of  years  in  practice  was  the  test  there  prescribed.  It  was  a 
purely  arbitrary  one  fixed  by  the  legislature,  and  yet  it  was  up- 
Vol.  XII-17 
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held  as  a  valid  exercise  of  this  power..  Ouce  concede  that  the 
legislature  had  the  power  to  prescribe  the  qualifications,  and  the 
method  by  which  those  qualifications  could  be  ascertained,  it  i& 
difiicult  to  see  how  the  courts  can  interfere,  so  long  as  the  test 
prescribed  has  a  relation  to  the  qualifications  required.  It  must 
also,  I  think,  be  conceded  that,  considering  the  relation  that  a 
piiysician  bears  to  his  patient,  and  the  acts  that  he  is  often  requir- 
ed to  do,  which  may,  or  may  not  be  criminal,  depending  upon  tlie 
bona  fide  belief  of  the  physician  that  they  are  necessary  for  the 
protection  of  the  life  and  health  of  the  patient,  the  character  of 
the  physician  is  an  important  element  in  determining  whether  he 
possesses  the  necessary  qualifications  for  the  practice  of  his  pro- 
fession. The  question,  it  seems  to  me,  is  whether  the  provisions 
of  the  statute  which  require  that  certain  qualifications  are  required 
before  an  individual  be  allowed  to  practice  the  profession  of  medi- 
cine, and  the  test  adopted  to  ascertain  whether  a  physician  as- 
suming to  practice  has  such  qualifications,  are,  under  the  circum- 
stances, reasonable. 

By  the  public  health  law  (chapter  661  of  the  Laws  of  1898)  the 
state  has  attempted  to  prescribe  general  rules  for  the  protection  of 
the  public  health.  This  act  provides  for  a  state  board  of  health, 
and  for  local  boanls;  prohibits  the  adulteration  of  food,  drugs, 
and  medicine;  relates  to  contagious  and  infectious  diseases,  their 
suppression  and  treatment;  regulates  the  practice  of  medicine  and 
dentistry,  and  subjects  relating  thereto.  By  article  8  the  practice 
of  medicine  in  the  state  of  New  York  is  regulated,  and  by  section 
140  of  the  act  the  qualifications  of  those  practicing  medicine  with- 
in the  state  are  prescribed.  It  is  there  provided  that  no  person 
shall  practice  medicine  after  September  1,  1891,  unless  previously 
registered  and  legally  authorized.  **  Nor  shall  any  person  practice 
medicine  who  has  ever  been  convicted  of  a  felony  by  any  court, 
or  whose  authority  to  practice  is  suspended  or  revoked  by  the 
regents  on  recommendation  of  a  state  board."  Provision  is  then 
made  for  the  examination  of  candidates  to  practice  medicine,  and 
the  qualifications  that  must  be  shown  before  a  license  to  practice 
is  granted.  Then  by  section  153  of  the  act  it  is  provided  that 
"  any  person  who,  *  ♦  *  after  conviction  of  a  felony,  shall 
attempt  to  practice  medicine,  or  shall  so  practice,     »    »     »     shall 
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be  guilty  of  a  misdemeanor; "  aud  it  was  for  a  violation  of  this 
section  that  the  defendant  was  convicted.  It  appeared  on  the 
trial  that  this  defendant  had  been  convicted  in  the  year  1878  of 
the  crime  of  abortion.  So,  when  this  act  took  effect  he  was  not 
a  person  qualified  to  practice  medicine,  under  section  140 ;  and  by 
so  practicing  after  the  1st  of  September.  1891,  he  was  guilty  of  a 
violation  of  the  act  He  was  convicted  of  practicing  medicine  in 
the  city  and  county  of  New  York  in  February,  1896.  The  act, 
therefore,  did  not  make  him  guilty  of  an  offense  committed  before 
the  passage  of  the  act  It  was  the  act  of  practicing  medicine  when 
he  was  not,  under  the  provisions  of  section  140  of  the  statute  re- 
ferred to,  qualified  to  practice  within  this  state,  that  constituted 
the  offense.  The  only  question  is  whether  the  legislature  had  the 
power  to  require,  as  one  of  the  qualifications  of  a  physician,  that 
he  should  be  a  man  of  good  moral  character,  and  that  the  fact 
that  he  had  been  convicted  of  a  felony  should  be  conclusive  that 
he  was  not  of  such  a  character  as  would  justify  his  being  allowed 
to  practice.  If  it  is  conceded  that  the  legislature  had  the  power 
to  prescribe  qualifications  for  those  in  practice  at  the  time  of  the 
passage  of  the  act,  which  would  exclude  some  who  were  then 
pnicticing,  and  that  a  man  of  bad  character  should  not  be  allowed 
to  practice,  upon  what  principle  can  it  be  said  that  it  was  beyond 
the  power  of  the  legislature  to  declare  that  a  conviction  of  a  felony 
should  be  evidence  of  the  lack  of  the  necessary  qualifications  to 
entitle  the  person  convicted  to  be  allowed  to  practice  ?  In  Dent 
V.  West  Virginia,  supra,  the  fact  that  a  physician  had  practiced 
ten  years  prior  to  the  passage  of  the  act  was  evidence  that  he 
had  the  qualifications  required,  while  the  practice  of  nine  years 
was  not  such  evidenca  Here  the  legislature  has  said  that  the  fact 
that  a  person  has  been  convicted  of  a  felony  shall  prohibit  him 
from  practicing,  not  as  an  additional  punishment,  or  as  any  punish- 
ment for  the  offense  for  which  he  had  been  convicted,  but  as  a  test 
of  his  qualification.  Was  not  the  physician  who  had  practiced  five 
years,  in  the  case  of  Dent  v.  West  Virginia,  supra,  as  much  punish- 
ed  because  of  the  fact  that  he  had  practiced  less  than  ten  years,  as 
was  the  defendant  in  this  case  punished  because  he  had,  prior  to  the 
time  of  the  passage  of  the  act,  been  convicted  of  a  felony  7  In  both 
coses  the  legislature  had  prohibited  the  defendant  from  practicing, 
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and  had  provided  that  in  case  be  should  violate  the  provisions  ci 
the  law  and  practice  without  the  qualifications  prescribed,  be  should 
be  guilty  of  a  crima  The  legislature  having,  coucededlj,  the 
power  to  determine  what  should  be  the  qualifications,  and  what 
tests  should  be  applied  to  determine  whether  such  qualifications 
existed,  I  cannot  see  how  the  court  can  say  that  a  test  which  pro- 
vides that  a  ten-years'  practice  is  evidence  of  such  qualification  is 
valid,  but  that  a  test  which  provides  that  a  conviction  of  a  felony 
shows  that  the  necessary  qualifications  did  not  exist  is  void.  An 
examination  of  this  whole  act  shows  that  it  relates  solely  to  the 
regulation  of  the  public  health,  and  not  to  the  punishment  of  any 
one  for  any  offense,  except  for  a  violation  of  its  provisions  subse- 
quent to  the  passage  of  the  act ;  and  when  this  defendant,  in  the 
face  of  this  prohibition  of  the  statute,  practiced  medicine  within 
this  state,  he  was  guilty  of  a  crime,  unless  the  prior  conviction  of 
a  felony  had  no  reasonable  connection  with  the  qualification,  men- 
tal  or  moral,  of  those  who  should  practice  medicina 

The  extremely  interesting  discussion  of  the  question  as  to  what 
is  an  ex  post  facto  law  in  the  case  of  Ouramings  v.  State  of  Missouri, 
4  Wall.  277,  and  Ex  parte  Garland,  Id.  334,  does  not  seem  to  me 
to  be  applicable  hera  In  Ex  parte  Garland,  Mr.  Justice  Field, 
in  delivering  the  opinion  of  the  court,  at  page  379,  says: 

*'  The  legislature  may  undoubtedly  prescribe  qualifications  for 
the  office,  to  which  he  must  conform,  as  it  may.  where  it  has  ex- 
clusive jurisdiction,  prescribe  qualifications  for  the  pursuit  of  any 
of  the  ordinary  avocations  of  life.  The  question  in  this  case  is 
not  as  to  the  power  of  congress  to  prescribe  qualifications,  but 
whether  that  power  has  been  exercised  as  a  means  for  the  infliction 
of  punishment,  against  the  prohibition  of  the  constitution." 

Applying  this  test,  an  examination  of  the  act  conclusively  shows 
that  this  power  has  not  been  used  here  as  a  means  for  the  infliction 
of  punishment  at  all,  but  solely  to  i)rescribe  the  qualifications  of  a 
person  practicing  medicine  within  this  state.  The  constitution  of 
the  state  of  Missouri,  in  Cuminings  v.  State  of  Missouri,  supra,  and 
the  act  of  the  United  States,  in  Ex  parte  Garland,  supra,  were  both 
held  to  be  intended  to  inflict  penalties  for  acts  committed  prior  to 
the  adoption  of  the  constitution,  in  one  case,  and  the  passage  of  the 
act  of  congress,  in  the  other,  and  thus  were  held  to  be  ex  post  facto 
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laws,  and  within  the  prohibition  of  the  constitution.  Mr.  Justice 
Field,  who  delivered  the  opinion  of  the  court  in  the  Cammings 
and  Garland  Cases,  speaking  for  the  court  in  the  case  of  Dent  v. 
West  Virginia,  supra,  says  of  the  first-named  cases: 

"  The  constitution  of  Missouri  and  the  act  of  congress  in  ques- 
tion in  those  cases  were  designed  to  deprive  parties  of  their  right 
to  continue  in  their  professions  for  past  acts,  or  past  expres- 
sions of  desires  and  sympathies,  many  of  which  had  no  bearing 
upon  their  fitness  to  continue  in  their  professions.  The  law  of 
West  Virginia  was  intended  to  secure  such  skill  and  learning  in 
the  profession  of  medicine  that  the  community  might  trust  with 
confidence  those  receiving  a  license  under  authority  of  the  state.  " 

It  seems  to  me  that  this  applies  to  the  case  at  bar. 

Attention  is  called  in  the  prevailing  opinion  to  the  fact  that : 

"This  act  strikes  at  the  unfortunate  man  who  in  his  youth  may 
have  violated  the  law,  and  without  real  evil  intent,  have  committed 
and  been  convicted  of  any  felony,  and  pardoned  the  very  day  of 
his  conviction,  as  well  as  the  hardened  criminal,  guilty  of  as  foul 
an  offense  as  that  of  which  this  appellant  was  convicted." 

This  suggestion  is  only  attacking  the  propriety  of  the  test  which 
the  legislature  has  established  to  determine  whether  or  not  the  moral 
qualifications  exist ;  and  it  might  as  well  be  said  that  the  test  pro- 
vided for  in  Dent  v.  West  Virginia,  supra,  was  not  a  perfect  test,  be- 
cause a  practice  of  five  years  in  a  large  city  would  better  qualify  a 
person  for  the  practice  of  medicine  than  a  ten  years'  practice  in  a 
country  district  It  was  for  the  legislature  to  establish  the  test, 
and,  as  long  as  it  had  a  reasonable  connection  with  the  object  sought 
to  be  attained  ( that  is,  the  qualification  of  the  physician  ),  its  discre- 
tion is  not  subject  to  review.  It  certainly  seems  to  me  to  be  a  not 
unreasonable  test  of  the  moral  qualification  of  a  man  who  is  to  be 
admitted  to  the  intimate  relation  that  must  exist  between  a  patient 
and  a  physician,  that  it  should  not  appear  by  his  past  life  that  he 
had  been  guilty  of  a  serious  crime.  As  was  stated  by  the  court  of 
appeals  in  the  case  of  People  v.  Havnor,  149  N.  Y.  201,  43  N.  E. 
541: 

"  When  thus  exercised,  even  if  the  eflfect  is  to  interfere  to  some 
extent  with  the  use  of  the  property  or  the  prosecution  of  a  lawful 
pursuit,  it  is  not  regarded  as  an  appropriation  of  the  property,  or 
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an  encroachmeDt  upon  liberty,  because  the  preservation  of  order 
and  the  promotion  of  the  general  welfare,  so  essential  to  organized 
society,  of  necessity  involve  some  sacrifice  of  natural  rights.  " 

I  thing  the  legislature  had  the  power  to  say  that  a  person  who 
}iad  been  convicted  of  a  felony  did  not  have  the  necessary  quali- 
fications to  practice  medicine  within  this  state,  and  that,  therefore^ 
the  judgment  should  be  affirmed. 


January  27, 1897. 

PEOPLE  V.  JOSHUA  S.  HELMER 

1.  BijncB  AND  Bakkihg — ^Falsb  Book. 

In  order  to  a  conviction  on  the  ground  that  defendant  knowingly  exhi- 
bited to  the  bank  examiner  the  teller's  tickler  or  cash  book,  containing 
false  entries  in  respect  to  the  amount  of  the  currency  on  hand,  it  is  neces- 
sary  to  establish:  (1)  That  the  entries  in  the  teller's  tickler  were  false ;  (3) 
that  the  defendant  knew  that  the  entries  were  false;  (8)  that  the  defendant 
exhibited  the  teller's  tickler  to  the  bank  examiner. 

%.  Bamb. 

The  fact  that  the  bank  president  placed  a  sum  of  money  in  the  vault  of 
the  bank  on  the  morning  of  the  day  of  examination  by  the  bank  examiner, 
does  not  make  the  entry  of  the  cash  book  true  in  fact,  where  it  was  bor- 
rowed for  the  purpose  of  making  the  currency  on  hand  apparently  corres- 
pond with  the  entry,  and  was  returned,  on  the  same  day  and  within  two 
or  three  hours  after  the  examination,  in  the  identical  bills  to  the  banks 
from  which  it  had  been  borrowed. 

8.  Same— Knowledge  op  Falsity  of  Books. 

The  above  facts  establish  the  knowledge  of  the  president  as  to  the  entry 
in  the  cash  book  and  that  it  was  false. 

4.  Same— Exhibition  of  Books. 

That  fact  that  the  president  was  in  the  bank  when  the  bank  examiner 
called  for  the  purpose  of  examining  the  books  and  knew  the  object  of  his 
visit,  constitutes  "exhibiting"  the  books,  under  §  662  of  Penal  Code 
though  he  did  not  personally  hand  the  books  to  the  examiner. 
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5.  SaJCB— iNDICnCENT. 

Indictment,  under  §  692  of  Penal  Code,  which  charges  that  defendant 
exhibited  to  the  bank  examiner  the  books  of  the  bank  with  intent  to  de- 
ceive him,  '*  in  respect  thereto." 

6.  Samb— Following  Statutory  Words. 

The  offense  need  not  be  charged  in  the  language  of  the  statute,  but  it  is 
sufficient  if  the  criminal  act  is  set  forth  by  words  which  plainly  describe 
the  offense,  though  words  other  than  those  of  the  statute  are  need. 

7.  8amb. 

Upon  such  trial,  evidence  that  other  banks  were  receiving  on  deposit 
and  carrying  as  cash,  checks  of  private  individuals,  is  not  admissible  on 
the  question  of  intent,  where  such  was  not  the  practice  of  the  defendant's 
bunk. 

:&  Bams— CuBTOic. 

The  fact  that  the  officers  of  this  bank  had  been  accustomed  for  several 
years  to  make  and  exhibit  false  entries  in  their  books  is  no  defense  for 
making  and  exhibiting  the  particularly  false  entry  charged  in  the  indict- 
ment. 

S.  Trial— Ihdictmekt. 

Statement  in  charge  to  Jury  that  the  circumstantial  evidence  on  the 
former  trial,  which  is  not  asserted  to  be  different  from  that  given  on  the 
present  trial,  was  sufficient  to  authorize  the  jury  to  tiud  that  the  defendant 
exhibited  the  books,  and  is  not  reversible  error,  where  there  was  no  intima- 
tion in  the  charge  that  the  jury  was  bound  by  the  decision  of  the  general 
term.    • 

Appeal  from  a  judgment  convicting  the  defendant  of  the  crime 
of  having,  as  president  of  the  bank,  annually  exhibited  a  false  book 
to  a  public  officer  authorized  so  investigate  the  aflFairs  of  said  bank, 
with  intent  to  deceive  him  in  regard  thereto,  and  from  an  order 
denying  a  motion  for  a  new  trial. 

March  1, 1890,  the  Merchants'  Bank  of  Lockport,  "N".  Y.,  was  in- 
corporated, pursuantto  the  statutes  of  this  state,  with  a  capital  stock 
-of  $100,000,  immediately  began  business,  and  continued  until 
October  6,  1893,  when  it  became  insolvent,  a  receiver  was  appoint- 
ed, and  subsequently  it  was  dissolved  because  of  its  insolvenc.y. 
During  the  existence  of  the  corporation  the  defendant  was  its 
president  and  chief  financial  officer,  and  John  J.  Arnold  was  its 
cashier.  Fnjm  January  1,  1885,  to  December  81,  1893,  for  three 
terms,  John  J.  Arnold  was  the  treasurer  of  the  county  of  Niagara, 
and  deposited  the  money  of  the  county  in  the  Merchants'  Bank 
of  Lockport,  Bank  of  Suspc-n^ion   Biidge,  Cataract  Bank,  and 
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with  S.  Curtis  Lewis,  a  private  banker  of  Lockport,  N.  Y.  la 
1893,  Benjamin  R.  W.  Clark  was  one  of  the  bank  examiners  of 
the  state  of  New  York,  and  September  18,  1893,  he  was,  by  a 
commission  signed  by  the  superintendent  of  the  bank  depart 
ment,  and  sealed  with  the  seal  of  that  department,  author- 
ized and  required  to  examine  into  the  affairs  of  the  Mer- 
chants' Bank  of  Lockport,  N.  Y.,  and  report  its  condition  as  soon  aa 
practicable  to  the  bank  department.  Pursuant  to  this  commission, 
Mr.  Clark  began  an  examination  of  the  bank  when  it  opened  for 
business  on  the  morning  of  September  21,  1893,  at  which  time  the 
defendant  was  present  In  April,  1894,  at  a  court  of  oyer  and 
terminer,  an  indictment  was  found  charging  the  defendant  witb 
having,  September  21,  1893,  knowingly  exhibited  to  the  bank  ex- 
aminer the  following  false  and  forged  books,  papers,  and  vouchers: 
(1)  Teller's  tickler;  (2)  statement  book;  (3)  general  journal ;  (4) 
register  of  drafts;  (5)  register  of  discounts;  (6)  report  of  New 
York  correspondent;  (7)  promissory  notes.  Section  592  of  the 
Penal  Code,  under  which  tlie  indictment  was  found,  provides: 
**Sea  592.,  Frauds  in  Procuring  Organization  of  Corporation,  etc. 
— An  oflSccr,  agent  or  clerk  of  a  corporation,  or  the  persons  pro- 
posing to  organize  a  corporation,  or  to  increase  the  capital  stocjc  of 
a  corporation,  who  knowingly  exhibited  a  false,  forged  or  altered 
book,  paper,  voucher,  security  or  other  instrument  of  evidence  Uy 
any  public  oflSlcer  or  board  authorized  by  law  to  examine  the  or- 
ganization of  such  corporation,  or  to  investigate  its  affairs,  or  to 
allow  an  increase  of  its  capital,  with  intent  to  deceive  such  officer 
or  board  in  respect  thereto,  is  punishable  by  imprisonment  in  a 
stute  prison  not  exceeding  ten  yeara"  In  September,  1894,  the 
defendant  was  convicted  upon  the  indictment  before  an  oyer  and 
terminer,  but  the  judgment  was  reversed  in  March,  1895.  85 
Hun,  530,  33  N.  Y.  Supp.  524.  In  November,  1895,  the  defen- 
dant was  retried  in  the  court  of  sessions,  and  again  convicted,  and 
from  the  judgment  entered  this  appeal  is  taken. 

Tracy  C.  Becker,  for  appellant 

P.  F.  King,  for  the  People. 

\      FOLLETT,  J.— On  the  first  trial  the  defendant's  counsel  re- 
quested the  court  to  charge  that  the  evidence  was  insufficient  to 
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Jastifj  a  verdict,  that  the  defendant  knew  that  there  were  false, 
forged,  or  altered  entries  in  the  discount  book  or  in  the  draft  re- 
gister when  they  were  exhibited  to  the  bank  examiner,  which  re- 
qaests  were  refused,  and  because  of  the  refusal  a  new  trial  was 
granted. 

On  the  trial  under  review  a  conviction  was  sought  solely  on 
the  ground  that  the  defendant  knowingly  exhibited  to  the  bank 
examiner  the  teller*s  tickler  or  cash  book,  containing  false  entries 
in  respect  to  the  amount  of  currency  on  hand.  The  question 
whether  other  false,  forged,  or  altered  books  or  paper  were  exhi- 
bited by  the  defendant  to  the  bank  examiner  was  withdrawn  from 
the  jury.  To  convict  the  defendant  on  the  issue  submitted  to  the 
jury,  it  was  necessary  to  establish  (1)  that  the  entries  in  the 
teller's  tickler  were  false ;  (2)  that  the  defendant  knew  that  the 
entries  were  false;  (8)  that  the  defendant  exhibited  the  teller's 
tickler  to  the  bank  examiner.  The  teller's  tickler  or  cash  book 
was  kept  by  the  teller,  and  purported  to  show  the  amount  of  cash, 
coin,  and  currency,  on  hand  at  the  close  of  every  day's  business 
Under  the  head  of  the  abbreviation  "  Cy."  (denoting  currency, 
there  should  have  been  carried  only  national  bank  notes  and 
United  States  notes.  The  following  is  a  copy  of  the  entry  in  the 
teller  8  tickler  which  purported  to  show  the  amount  of  coin, 
currency,  and  items  carried  as  CBsh  in  the  bank  at  the  close  of 
business  on  September  20,  1898  : 

Exhibit  No.  6. 

September  20, 
1893. 
Cy $14,620  00 

F.  ctl $  880  00 

7  65 
15  85 

408  50 

Gold , $2,864  00 

Silver  V 800  00 

Silver  0 170  00 

Dimes 160  00 


8,494  00 
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$5  00 

78  00 
78  92 
4  00 
4  80 
25  00 
15  25 


Over k $14  90 

Exch 7  52 


$210  47 
$18,727  97 

22  42 

$18,705  55 
18,705  62 

07 

When  the  bank  opened  for  business  on  the  morning  of  Septem- 
ber 21,  1893,  the  teller's  tickler  showed  that  there  was  then  on 
hand  in  the  bank  $18,705.55  in  cash,  of  which  sum  $14,620  was 
represented  to  be  currency,  and  was  entered  in  the  teller*s  tickler 
as  follows : 

Oy $14,620.00 

In  fact  there  was  on  hand  only  the  sum  of  $7,620  in  currency, 
the  remainder — $7,000 — being  represented  by  two  checks,  one  for 
$4,000  and  one  for  $3,000,  drawn  by  Arnold,  as  county  treasurer, 
in  favor  of  the  Merchants'  Bank  of  Lockport,  on  banks  in  which 
the  county  was  supposed  to  have  funds  to  its  creditors  These  checks 
were  not  produced  on  the  trial,  and  although  the  one  for  $3,000  had 
been  carried  as  a  cash  item  since  the  bank  was  incorporated,  and 
the  one  for  $4,000  since  July  5, 1893,  neither  the  president,  cashier, 
nor  the  teller  vas  able  to  tell  on  what  banks  they  were  drawn,  but 
all  agreed  that  they  were  never  presented  to  the  drawees,  and  were 
not  intended  to  ba  That  the  entry,  "  Cy.,  $14,620.00,"  did  not  state 
the  amount  of  currency  on  hand  is  apparent,  and  that  the  entry 
was  false  was  established  by  the  most  convincing  evidence,  and, 
indeed,  was  not  denied  by  the  defendant,  who  testified  in  his  own 
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behalf  on  the  trial.  It  is  urged  by  the  defendant's  counsel  that 
placing  $7,000  in  the  vault  of  the  bank  on  the  morning  of  Sep- 
tember 21,  1893,  made  the  entry  in  the  teller's  tickler  true  in  fact 
This  act  was  a  mere  subterfuge,  designed  to  conceal  the  fact  that 
the  entry  in  the  book,  *'Cy.,  $14,620.00,"  was  false;  and,  besides, 
the  entry  did  not  purport  to  state  the  amount  of  currency  in  the 
bank  after  the  transaction  of  business  on  the  21st  of  September, 
1893,  but  the  amount  of  currency  in  the  bank  at  Jbhe  close  of  busi- 
ness September  20,  1893,  and  the  amount  of  currency  in  the  bank 
before  beginning  business  on  the  morning  of  September  21,  1893* 
That  the  defendant  knew  that  the  entry,  "Cy.,  $14,620.00,"  was 
false,  is  established  by  his  conduct,  as  testified  to  by  himself.  He 
testified  that  when  the  bank  opened  for  business  on  the  morning 
of  September  21, 1893,  the  bank  examiner  came  in  to  examine  into 
the  condition  of  the  bank,  and  that  he  called  for  the  cash.  All 
the  cash  on  hand  was  brought  out,  but  the  two  checks,  one  for 
$4,000  and  the  other  for  $3,000  were  not  presented,  and  thereupon 
the  defendant  went  personally  and  borrowed  $4,000  in  currency 
-of  the  Farmers'  &  Mechanics'  Savings  Bank  of  Lockport,  and 
^,000  in  currency  of  S.  Curtis  Lewis,  a  private  banker,  wliich  he 
placed  in  the  vault  of  the  Merchants'  Bank  of  Lockport,  without 
the  knowledge  of  the  bank  examiner,  and  then  produced  it  as  cur- 
rency on  hand  at  the  close  of  business  September  20,  1893,  and 
at  the  beginning  of  business,  September  21,  1893;  and  thus 
the  amount  of  currency  apparently  on  hand  compared  with 
the  entry  in  the  teller's  tickler,  and  as  soon  as  the  examination  of 
the  bank  was  completed  the  defendant,  on  the  same  day,  and 
within  two  or  three  hours  afterwards,  returned  the  identical  bills 
to  the  banks  from  which  he  had  borrowed  them.  It  is  difficult  to 
48ee  how,  under  this  state  of  evidence,  the  correctness  of  which  is 
conceded  by  the  defendant,  it  can  be  contended  that  the  defendant 
did  not  know  of  the  entry  in  the  teller  s  tickler,  and  did  not  know 
it  to  be  false. 

Did  the  defendant  exhibit  this  book  to  the  bank  examiner?  All 
the  evidence  is  to  the  effect  that  this  was  one  of  the  regular  books 
of  the  bank;  that  the  examiner  called  for  the  books  and  the  cash  ; 
that  the  defendant  was  present,  and  was,  indeed,  the  only  execu- 
tive officer  then  present,  the  cashier  being  absent  when  the  books 
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were  produced.  It  is  entirely  immaterial  whether  the  defendant 
personally  handed  the  book  to  the  examiner,  or  whether  it  was 
pointed  out  by  some  one  of  the  subordinates  in  the  bank.  The  fact 
that  the  examiner  was  to  examine  the  teller's  tickler  was  known  to 
the  defendant,  as  is  evinced  by  his  conduct  in  borrowing  tempora- 
rily sufficient  currency  to  make  the  entries  therein  apparently  true 
The  testimony  given  by  and  in  behalf  of  the  defendant,  excluding 
that  given  by  the  people,  is  sufficient  to  establish  the  issue  that 
the  defendant  knowingly  exhibited  to  the  bai»k  examiner  the  tell- 
er's tickler,  which  contained  a  false  entry,  with  intent  to  deceive 
the  examiner  in  respect  to  the  financial  condition  of  the  bank. 
People  V.  nelmer,  85  Hun,  530,  33  N.  Y.  Supp.  524. 

It  is  insisted  that  the  indictment  is  defective,  because  of  the 
omission  therefrom  of  the  words  of  the  statute,  "  in  respect  there» 
to."  The  statute  makes  it  a  crime  to  exhibit  to  a  public  officer  a 
false  book  "with  intent  to  deceive  such  officer  or  board  in  respect 
thereto."     The  indictment  charges : 

"  That  at  the  time  and  place  aforesaid,  to  wit,  on  the  said  twen- 
ty-first day  of  September,  A.  D.  1893,  at  the  city  of  Lockport 
aforesaid,  said  book,  called  the  ^Teller's  Tickler,'  was  then  and 
there  false  and  forged,  among  other  things,  in  the  following  par- 
ticulars, to  wit:  It  contained  entries  in  script  and  figures  showiog 
the  cash  on  hand  at  the  close  of  business  on  the  twentieth  day  of 
September,  1893,  to  be  $18,705.55,  whereas,  in  truth  and  in  fact, 
the  amount  of  cash  on  hand  in  said  bank  at  the  close  of  business 
on  said  twentieth  day  of  September,  1893,  was  not  $18,705.35^ 
but  was,  then  and  there,  only  $11,705.55. 

The  indictment  closes  with  the  charge  that  the  teller's  tickler 
and  other  books  were  exhibited  by  the  defendant  to  the  bank  ex- 
aminer with  the  intent  to  deceive  him,  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided.  These  allegations  de- 
scribe in  plain  terms  the  act  contlemned  by  the  section,  and  the 
offense  of  which  the  defendant  was  convicted.  It  is  not  necessary 
that  the  offense  should  be  charged  in  the  language  of  the  statute, 
but  it  is  sufficient  if  the  criminal  act  is  set  forth  by  words  which 
plainly  describe  the  offense,  though  words  other  than  those  of  the 
statute  are  used.  Code  Or.  Proa  §  284 ;  People  v.  Conroy,  97  N, 
Y.  62;  People  v.  Clements,  107  id.  205,  13  N.  E.  782 ;  Whart  Cr. 
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PL  &  Prac  §  286.  The  defendant,  who  was  sworn  in  bis  own 
behalf,  was  asked  by  his  counsel : 

"  Q.  You  may  state  whether  or  not  all  the  banks  of  the  city 
were  receiving  on  deposit,  and  carrying  as  cash,  checks  of  private 
individuals  at  that  time.  Mr.  King:  I  object  to  it  as  incompetent 
and  irrelevant  The  Court:  How  is  that  incompetent?  Mr.  Ash- 
ley :  I  think  it  has  some  bearing  upon  the  question  of  intent  here. 
The  Court :  I  will  sustain  the  objection*  Mr.  Ashley :  Note  an 
exception." 

It  is  urged  that  this  was  an  erroneous  ruling.  The  answer  is 
that  the  checks  drawn  on  other  banks  and  paid  by  the  Merchants' 
Bank  and  carried  into  the  succeeding  day's  business  were  not  car- 
ried under  the  head  of  currency  on  the  teller's  tickler,  but  were 
carried  among  other  items,  and  in  the  statement  of  September  20, 
1893,  were  carried  in  the  items  aggregating  $210.47.  The  bank 
examiner  testified — and  in  this  he  was  not  disputed — that  this  sum 
was  made  up  as  follows : 

Debit  item  against  Davison $6  00 

Debit  items  against  J.  H.  Helmer 78  00 

Checks  drawn  on  other  banks 127  47 

$210  47 

Thus  it  appears  that  defendant's  bank  did  not  carry  in  the  state- 
ment of  September  20, 1893,  valid  business  checks  drawn  on  other 
banks  under  the  head  of  currency,  nor  did  it  in  the  quarterly  state- 
ment showing  the  condition  of  the  bank  on  the  morning  of  Sep- 
tember 19,  1893, — Exhibit  9, — and,  besitles,  it  is  not  proposed  to 
show  by  the  question  that  it  was  the  custom  of  other  banks  to 
carry  valid  checks  under  the  head  of  currency,  nor  was  it  sought 
to  show  that,  it  was  the  custom  of  other  banks  to  carry  fictitious 
checks  under  that  head.  The  ruling  challenged  was  not  errone- 
ous. 

The  court  was  requested  to  charge  by  the  defendant's  counsel : 
"  I  ask  the  court  to  charge  the  jury  that  if  they  find  that  the 
teller's  cash  book  was  kept  in  the  same  manner  in  which  it  had 
been  kept  for  years,  and  in  the  manner  in  which  it  has  always 
tlieretoforebeen  presented  to  the  officers  or  assistants  of  the  bank- 
ing department,  then  the  book  was  not  false.  " 
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This  instruction  was  refused,  and  an  exception  taken.  There 
was  evidence  that  these  and  similar  fictitious  checks  drawn  on 
other  banks  in  favor  of  the  Merchants'  Bank  by  the  county  treasurer 
bad  from  time  to  time,  during  several  years,  entered  into  the  ac- 
count as  currency.  The  fact  that  the  officers  of  this  bank  had 
been  accustomed  for  several  years  to  make  and  exhibit  false  entries 
in  their  books  was  no  defense  for  making  and  exhibiting  the  par- 
ticular false  entry  charged  in  the  indictment.  The  fact  that  a 
person  has  committed  a  series  of  offenses  is  not  an  excuse  for 
committing  the  last  of  a  series  for  which  he  is  indicted. 

The  defendant  took  the  following  exception,  which,  it  is  urged^ 
presents  an  error  for  which  the  judgment  should  be  reversed: 

"  May  it  please  the  court,  I  desire  to  except  to  that  portion  of 
your  charge  in  which  you  say,  in  substance,  that  the  decision  of 
the  general  term  in  this  case  is  to  the  effect  that  the  testimony  is 
sufficient  to  authorize  the  finding  that  he  presented  the  teller's  cash 
book  to  Clark. " 

When  this  case  was  before  the  general  term  (  85  Hun,  580,  83 
N.  Y.  Supp.  524),  it  was  held: 

"The  only  books  which  it  will  be  necessary  to  consider  in  dis- 
posing of  this  appeal  are  the  cash  and  discount  books  and  the  draft 
register.  There  was  evidence  tending  to  show  that  there  were 
false  entries  in  each  one  of  these  books,  by  which  they  failed  to 
show  the  true  condition  of  the  bank  at  the  close  of  business  on 
the  20th  day  of  September,  1898.  The  evidence,  we  think,  fairly 
established  that  the  defendant  exhibit  the  books  mentioned  to  the 
examiner.  It  was  not  shown  that  he  personally  called  the  ex- 
aminer's attention  to  the  books,  nor  handed  them  to  him,  but  they 
were  there  upon  the  tables  of  the  bank,  accessible  to  the  ex- 
aminer ;  and  the  defendant  was  in  and  about  the  bank,  and  knew 
the  purpose  of  Mr.  Clark's  visit  It  was  incumbent  upon  the  people 
to  show  that  the  defendant  knew  that  these  books  contained'false 
and  fraudulent  entries,  and  that  defendant  presented  or  exposed 
them  to  the  examiner  with  intent  to  deceive  him. " 

The  language  excepted  to  is  contained  in  the  following  para- 
graph of  the  charge,  the  words  objected  to  being  italicized  : 

'*  It  is  necessary  for  the  prosecution  to  prove  that  the  defendant 
knowingly  presented  these  books  or  this  book  to  the  bank  ex-" 
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aminer.  There  is  no  very  direct  evidence  that  be  did  personally 
present  this  book,  or  call  the  bank  exaniiner's  attention  to  these 
items  of  this  date,  or  that  he  was  active  in  exhibiting  this  book  ; 
but  it  is  shown  these  books  were  open  there  for  the  inspection  of 
the  bank  examiner  ;  that  the  defendant  was  in  and  about  the  bank ; 
that  he  knew  the  purpose  of  the  visit  of  the  examiner ;  and^  as  the 
court  at  general  term  has  said,  in  this  case,  that  was  sufficient  to 
satut/i/  the  jury  that  there  was  an  inspection  or  presentation  of  the  books 
of  tfie  examiner.  Now,  there  is  no  direct  proof  in  this  case  that 
the  defendant  did  knowingly  present  these  books  with  intention: 
to  deceive,  or,  as  the  law  terms  it,  with  a  'felonious  intent  to  de- 
ceive'  this  public  officer,  this  bank  examiner.  I  say  there  is  na 
direct  evidence  of  that  fact  The  prosecution  seek  to  establish 
that  charge  by  what  is  designated  *  circumstantial  evidenca  '  " 

After  explaining  to  the  jury  the  difference  between  direct  and 
oircumstantantial  evidence,  the  court  concludes  this  branch  of  the 
charge  as  follows  :  * 

"If,  after  considerating  this  circa mstantial  evidence  as  to  bis 
knowingly  presenting  this  book  with  a  felonious  intent  to  deceive 
the  bank  examiner ;  if,  after  considering  this  circumstantial  evi- 
dence, which  has  been  given  in  this  case  in  that  way,— it  becomes 
satisfactory  to  you,  and  you  believe  the  circumstances  point  and 
establish  beyond  a  reasonable  doubt  the  guilt  of  this  defendant, 
then  you  may  treat  that  evidence  as  satisfactory  and  conclusive  ta 
your  minds  as  though  it  were  direct  evidenca  So  it  leaves,  gentle- 
men of  the  jury,  for  your  consideration,  this  single  proposition  : 
First,  as  to  whether  or  not  the  defendant  did  present  to  the  bank 
examiner  this  book  which  contained  these  false  enterics  with  a 
felonious  intent  to  deceive  him  in  regard  thereto. " 

By  these  instructions  the  question  whether  the  defendant  know* 
ingly  exhibited  the  teller's  tickler  to  the  bank  examiner  was  left 
as  a  question  of  fact,  to  the  jury.  There  was  no  intimation  in  the 
chargethatthe  jury  was  bound  by  the  decision  of  the  general  terra. 
But  it  was  a  statement  that  the  circumstantial  evidence  on  the 
former  trial,  which  is  not  asserted  to  be  different  from  that  given 
on  the  present  trial,  «was  sufficient  to  authorize  the  jury  to  find  that 
the  defendant  exhibited  the  statement  The  fact  that  the  case 
was  submitted  to  the  jury  amounted  to  a  ruling  that,  as  a  matter  of 
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law,  the  evidence  was  such  that  the  jury  was  aathorized  to  render 
a  verdict  against  the  defendant. 

September  27,  1893,  the  defendant  and  John  J.  Arnold  verified 
and  mailed  a  quarterly  report  to  bank  examiner,  purporting  to 
show  the  condition  of  the  bank  on  the  morning  of  September  19, 
1893,  which  report  was  received  in  evidence  without  objection. 
The  statement  in  the  teller's  tickler  purported  to  show  the  condi- 
tion of  the  bank  at  the  close  of  business  on  September  20,  1893. 
The  quarterly  report,  under  the  head  of  "  Resources,  "  contains 
the  following  items : 

11.  U.  S.  legal  tender  notes  and  circulating  notes  of 

national  banks $14,118  00 

12.  Cash  items,  viz.  bills  and  checks  for  next  days' 
exchangea 213  10 

This  quarterly  report  shows  the  rule  and  practice  of  the  bank 
department  as  to  the  head  under  which  checks  on  other  banks 
should  be  (&rried,,and  shows  that  the  rule  of  the  department  was 
known  to  the  defendant  It  appears  from  this  report  that  the 
defendant  knew  that  only  United  States  notes  and  the  notes  of 
national  banks  should  be  carried  as  currency,  and  by  undisputed 
testimony  it  was  shown  that  the  two  checks  which  entered  into  the 
statement  of  September  20, 1893,  made  up  a  part  of  item  No.  11  in 
the  quarterly  report,  and  it  was  competent  to  show,  a3  bearing  on 
defendant's  intent,  that  he  had  made  a  false  statement  similar  to 
the  one  charged  in  the  indictment  The  court  refused  to  permit 
the  jury  to  take  the  quarterly  report  to  their  room  when  consider- 
ing the  verdict,  and  they  were  instructed  that  the  defendant  was 
not  on  trial  for  making  a  false  quarterly  report,  but  that  making 
such  report  was  a  circumstance  which  might  be  considered.  No 
exception  was  taken  by  the  defendant  to  the  instructions  of  the 
court  in  respect  to  the  quarterly  report  and  its  effect,  and  the  record 
presents  no  error  in  this  respect,  and,  besides,  it  is  impossible  to 
see  that  the  instructions  given  could  have  in  any  way  prejudiced 
this  defendant 

The  command  of  section  542  of  the  Code  of  Criminal  Pro- 
cedure is: 

"Sec.  542.  After  hearing  the  appeal  the  court  must  give  judg- 
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mentj  without  regard  to  technical  errors  or  defects  or  to  excep- 
tions which  do  not  affect  the  substantial  rights  of  the  parties.'' 

The  judgment  should  be  affirmed. 

An  concuXi 


Februaiy  25, 1896. 
PBOPLB  V.  MARTIN  V.  STRAIT. 

*!•  BVIDCNCI'— NONBUfEUT. 

Nonexperts,  after  testifying  to  facts  and  incidents  in  relation  to  a  person 
tending  to  show  soundness  or  unsoundness  of  mind,  may  testify  to  the  im- 
pression produced  upon  them  thereby,  and  as  to  whether  the  acts  and  de- 
<darations  testified  to  impressed  them  as  rational  or  irrational;  but  they  can- 
not be  permitted  to  give  an  opinion  as  to  the  general  soundness  or  unsound- 
ness of  mind  of  the  person,  or  as  to  his  mental  capacity. 

II.  Baxb>-Expbrt. 

An  expert  witness  cannot  give  an  opinion  as  to  the  mental  condiiion  of 
a  person,  based  upon  statements  made  to  him  by  such  person  not  in  eyi- 
dence. 

3.  Sahb. 

Nor  is  the  opinion  of  such  witness  admissible  when  based  upon  state- 
ments made  by  the  defendant  long  after  the  commission  of  the  criminal 
act. 

4.  Samb— iNSANrrT. 

Upon  the  trial  of  an  indictment  for  murder  of  accused's  wife,  where  de- 
fense is  insanity,  claimed  to  have  been  caused  by  a  separation  from  her, 
evidence  of  defendant's  living  with  a  sporting  woman,  while  separated 
from  a  former  wife,  from  whom  he  was  afterwards  divorced,  is  not  ad- 
missible, as  bearing  upon  his  regard  for  the  marriage  relation  and  the  effect 
of  the  separation  from  a  second  wife  upon  his  mind. 

'     Appeal  from  a  judgment  convicting  defendant  of  murder. 

H.  EL  Rockwell,  for  appellant 

Chaa.  BL  Knipp,  Dist  Atty.,  for  the  Peopla 
Vol.  XII— 19 
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riAIGIIT,  J.— The  defendant,  Martin  V.  Strait,  was  54  year« 
of  age,  a  miller  by  occupation,  of  large  and  muscular  build,  well- 
iiifcrmcd,  and  intelligent  He  married  when  19  years  of  age,  and 
had  three  sons,  now  grown  to  manhood.  About  10  years  ago  he 
eepiirated  from  his  wife,  and  subsequently  procured  a  divorce* 
lie  then  married  Jean  IL  Calkins,  with  whom  he  lived  for  about 
six  years,  and  until  September  16,  1894,  when  she  left  him,  and 
went  to  reside  with  her  sister,  Mi's.  Whitford,  at  No.  104  East 
Hudson  street,  in  the  city  of  Elmira.  It  appears  that  a  recon- 
ciliation was  effected,  and  that  they  lived  together  for  about 
two  weeks,  when  they  again  separated.  Mi's. Whitford  had  taken 
sides  in  the  family  difficulty,  and  the  defendant  believed  her  to  be 
the  cause  of  the  estrangement  and  separation  of  his  wife  from  him. 
Further  attempts  were  made  to  settle  their  differences,  and 
numerous  letters  were  written  between  them  during  the  latter 
part  of  October  and  the  fore  part  of  November  following  their 
second  separation,  but  they  failed  to  become  reconciled.  In  the 
afternoon  of  the  16th  day  of  November,  1894,  Mrs.  Strait  and  M?-& 
Whitford  were  at  the  corner  of  Lake  and  Water  streets,  in  the 
city  of  Elmira.  They  went  up  Water  street,  and  entered  a  law- 
yers office,  where  they  remained  for  a  time,  and  then  came  out, 
and  entered  the  dry  goods  store  of  McLaren  &  Brown.  The  de- 
fendant saw  them  at  the  corner  of  Lake  and  Water  streets,  and 
followed  them.  He  had  in  his  pocket  a  revolver  with  five  cham- 
bers of  38  caliber,  and,  while  they  were  in  the  lawyers  office,  he 
entered  a  pawn  shop,  and  purchased  another  of  the  same  make 
and  caliber.  He  remained  upon  the  street  until  they  came  out  of 
the  dry  goods  store,  and  then  followed  them  down  Water  street, 
across  the  bridge,  to  Hudson  street,  and  up  Hudson  street,  nearly 
to  their  home.  When  in  front  of  Nos.  112  and  114,  he  walked 
up  behind  them,  and  shot  Mi's.  Whitford,  who  fell  upon  the 
walk,  near  a  trea  He  then  shot  his  wife,  who  fell  over  towards 
the  fence.  He  then  took  her  by  the  shoulder,  raised  her  about 
two  feet,  and  again  shot  her  three  or  four  times.  Then  he  went 
to  tlie  horse  block  near  by,  sat  down  upon  it,  and  shot  himself  ixt 
tlie  left  side  tln-ee  or  four  times.  Both  of  the  ladies  shortly  there- 
after died,  but  the  defendant  recovered.  The  defense  interposed 
was  insanity. 
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Upon  the  trial,  one  Hopgood  was  sworn  as  a  witness  for  the 
people,  and  after  stating  that  he  was  acquainted  with  the  defend* 
ant,  and  describing  his  actions,  conduct,  and  statements,  was 
allowed,  under  objection,  to  state  that  such  actions,  conduct,  and 
appearance  impressed  him  as  rational.  Other  witnesses  were 
allowed  to  answer  a  similar  question,  after  testifying  to  the  facts 
that  they  had  observed  with  reference  to  the  defendant  The  rule 
is  that  persons  not  experts,  after  testifying  to  facts  and  incidents 
in  relation  to  a  person  tending  to  show  soundness  or  unsoundness 
of  mind,  may  testify  to  the  impression  produced  upon  them  there- 
by, and  as  to  whether  the  acts  and  declarations  testified  to  im- 
pressed them  as  rational  or  irrational ;  but  they  cannot  be  permitted 
to  give  an  opinion  as  to  the  general  soundness  or  unsoundness  of 
mind  of  the  person,  or  as  to  his  mental  capacity.  Clapp  v.  Fuller- 
ton,  34  N.  Y.  190;  O'Brien  v.  People,  86  id.  276;  Hewlett  v. 
Wood,  55  id.  634;  Holcomb  v.  Holcorab,  95  id.  316;  People  v. 
Packenham,  115  id.  200,  21  N.  E.  1035;  Paine  v.  Aldrich,  133 
N.  Y.  544,  547,  30  N.  E.  725 ;  People  v.  Taylor,  188  N.  Y.  398, 
409,  34  N.  R  275.  Neither  of  the  witnesses  referred  to  were  per- 
mitted to  express  any  general  opinion  as  to  the  mental  condition 
of  the  defendant,  but  the  testimony  of  each  was  brought  squarely 
within  the  rula 

Dr.  Putnam  was  sworn  as  an  expert  witness  on  behalf  of  the 
defendant,  and  testified  that  he  made  an  examination  of  the  de- 
fendant on  the  14th  of  April  before  the  trial,  and  questioned  him 
with  reference  to  his  life  with  his  wife,  the  beginning  of  his  do- 
mestic troubles,  their  continuance,  his  trip  west  and  return,  his 
attempt  to  get  into  business,  his  letters  that  he  wrote  to  different 
people,  his  attempt  at  reconciliation,  eta  He  was  then  asked  to 
state  his  conclusion  as  to  defendant  s  sanity  or  insanity  at  the  time 
of  the  tragedy.  The  question  was  objected  to  by  the  district  at- 
torney, and  the  objection  was  sustained,  the  court  remarking. 
"  You  have  no  rfght  to  base  it  upon  the  story  told  by  the  defend- 
ant himself,  which  is  not  here  in  evidence."  We  think  the  ruling 
was  correct  The  witness  was  an  expert  on  the  diseases  of  the 
mind,  but  he  was  not  an  expert  on  determinining  the  facts,  where 
such  facts  had  to  be  obtained  from  the  statements  of  others.  It 
was  essential  that  the  jury  should  be  informed  as  to  the  facts  upon 
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which  the  expert  based  his  conclusions  in  order  to  determine 
whether  thej  were  well  founded.  If  the  facts  were  not  disclosed, 
his  conclusions  could  not  be  controverted.  He  might  have  been 
deceived  by  a  false  statement  prepared  for  the  occasion,  and  for 
the  purpose  of  making  him  a  valuable  witness  upon  the  trial.  In 
Dickinson  v.  Barber,  9  Mass.  225,  it  was  held  that  the  opinion  of 
a  physician  concerning  the  insanity  of  one  of  the  parties  could  not 
be  received  in  evidence,  unless  the  facts  were  given  upon  which 
the  opinion  was  founded.  The  court,  in  delivering  its  opinicm, 
says:  "Juries  are  to  judge  of  facts,  and,  although  the  opinions  of 
professional  gentlemen  on  facta  submitted  to  them  have  justly 
great  weight  attached  to  them,  yet  they  are  not  to  be  received  as 
evidence,  unless  predicated  upon  facts  testified  eitiier  by  them  or 
by  others.'*  In  Heold  v.  Thing,  46  Ma  892,  it  was  held  that  the 
opinion  of  a  physician  as  to  the  insanity  of  the  defendant  could 
not  be  received  in  evidence  where  it  was  based  upon  declarations 
made  to  him  by  third  persons,  and,  in  the  opinion,  in  the  cose  of 
Dickinson  v.  Barber  was  cited  as  undoubtedly  sound  law.  In 
.  Weatherbee  v.  Weatherbee,  88  Vt.  454,  it  was  held  that  a  physi- 
cian should  not  be  permitted  to  state  in  evidence  his  opinion 
when  it  is  predicated  upon  a  statement  of  facts  made  to  him  by 
another  physician;  that  the  opinion  of  an  expert  is  admissible  if 
based  upon  facts  which  the  evidence  tends  to  establish,  but  the 
jury  should  know  upon  what  facts  the  opinion  is  founded,  for  its 
pertinence  depends  upon  the  jury's  finding  the  facts  to  be  true. 
In  Abb.  Tr.  Ev.  117,  it  is  said  that  "a  medical  witness  must  give 
the  facts  on  which  his  opinion  is  founded  in  connection  with  his 
opinion-  If  those  facts  necessarily  include  information  given  him 
by  the  attendants  of  the  patient,  his  opinion  is  incompetent^  for 
tliose  communications  are  hearsay."  In  People  v.  Lake,  12  N. 
Y.  858,  363,  it  is  said ;  "  Where  a  medical  man,  conversant  with 
the  disease  of  insanity,  has  had  sufficient  previous  opportunity  by 
his  own  observation  to  become  acquainted  with  the  personal 
habits,  conduct,  and  appearance  of  the  accused,  upon  authority,  I 
think  he  may  be  asked  the  general  question  and  give  his  opinion 
as  to  the  sanity  or  insanity  of  the  prisoner.  In  such  cases  it 
might  be  impossible  for  him  to  communicate  to  the  jury  every 
fact  and  circumstnnce,  and  all  the  details  of  conduct,  habits,  and 
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appearance,  and  the  other  particulars,  upon  which  he  bad  formed 
his  conclusiona  Of  course,  he  may  be  questioned  as  to  these,  and 
as  to  his  experience,  skill,  etc."  In  Insurance  Co.  y.  Cotheal,  7 
Wend.  72,  78,  it  is  said  that  a  physician  may  ''  express  an  opinion 
that  the  wound  given  or  the  poison  administered  produced  the 
deaih  of  the  deceased ;  but  in  such  a  case  the  physician  must  state 
the  facts  on  which  his  opinion  is  founded."  See,  also.  Cow,  &  H. 
Notes,  3  PhiL  Ev.  278 ;  Hathorn  v.  King,  8  Masa  371.  We  have 
been  speaking  of  information  derived  by  the  physician  from  state- 
ments made  by  others  not  under  oath.  A  physician  may  acquire 
facts  from  his  own  observation.  There  is  much  in  the  actions 
conduct,  and  appearance  of  a  person  that  aids  the  physician  in 
forming  a  conclusion  as  to  his  difficulty.  The  facts  so  acquired 
the  physician  may  himself  give  in  evidence,  at  least  so  far  as  they 
can  be  described.  Again,  the  opinion  called  for  was  based  upon 
statements  made  by  the  defendant  long  after  the  tragedy.  In 
People  V.  Hawkins,  109  N.  Y.  408,  410,  17  K  E.  871,  Danforth 
J.,  in  delivering  the  opinion  of  the  court,  says:  "The  prisoner's 
declaration  in  November  as  to  his  conduct  in  September  was  not 
competent  as  evidence  of  his  actual  condition  at  that  time,  nor 
could  it  be  the  basis  of  a  scientific  opinion  as  to  whether  he  was 
sane  or  insane  at  that  period.  *  .*  *  The  witness  was  per- 
mitted to  testify  as  an  expert  concerning  the  mental  condition  of 
the  person  in  question,  and  his  opinion  would  be  of  value  only 
when  founded  on  facta  observed  by  himself,  or  proved  by  other 
witnesses  under  the  obligation  of  an  oath,  or  upon  hypothetical 
statements."     1  Whart.  Ev.  §  441. 

After  the  defendant  separated  from  his  first  wife,  it  appears 
that  he  went  to  Odessa,  and  for  a  time  resided  with  a  Miss  Myra 
Rockwell.  The  district  attorney  was  permitted  under  the  objec- 
tion and  exception  of  the  defendant,  to  show  that  tlie  general 
reputation  of  Miss  Rockwell  was  that  of  a  sporting  woman.  The 
court,  in  admitting  the  evidence,  remarked  that  *'the  breakini^  up 
of  the  family  relations  means  more  to  some  men  than  to  others. 
To  a  man  who  has  been  virtuous,  and  regarded  as  sacred  that  re- 
lation, it  might  have  more  influence  on  his  mind  than  a  man  who 
had  not  that  same  regard  for  the  sacredness  of  the  relation. '» 
Again,  the  court  remarked  to  the  jury  :  "  All  the  bearing  this  evi- 
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dence  has  is  as  showing  what  his  regard  was  for  the  family  relation, 
— whether  he  regarded  it  as  sacred,  so  that  upon  the  subsequent 
breaking  of  it  up,  what  effect  it  might  have  upon  bis  mind;  that 
is  the  only  relevancy  of  this  evidence."  At  tiie  conclusion  of  the 
trial,  the  court  charged  the  jury  as  follows:  **In  the  first  place,  I 
will  call  your  attention  to  the  evidence  that  I  have  permitted  to  be 
introduced  here  as  to  the  relations  of  the  defendant  with  Myra 
EockwelL  Now,  generally,  when  a  man  is  charged  with  a  crime, 
upon  the  trial  it  is  not  proper  to  prove  that  he  has  committed 
other  crimes.  It  is  not  proper  to  prove  that  he  has  done  other 
improper  acts,  because  he  stands  right  upon  this  trial,  upon  the 
charge  of  this  crime  alone.  The  evidence  of  the  relations  of  the 
defendant  with  Myra  Rockwell  was  not  admitted  upon  any  such 
theory.  It  was  limited  when  it  was  admitted.  The  theory 
upon  which  it  was  admitted  was  this:  It  is  claimed  by  the 
defendant's  counsel  in  this  case  that  the  rupture  of  the 
marriage  relation  by  Joan  Strait  was  what  caused  the  unbalanced 
mind  of  the  defendant,  and  caused  him  to  become  insane.  It  may 
be  important,  then,  for  you  to  know  how  the  marriage  relation 
stood  in  his  mind, — that  is,  with  what  sanctity,  with  what  sacred. 
nc?s,  he  regarded  the  relation;  and  it  is  upon  that  question  alone 
that  I  have  allowed  evidence  here  as  to  his  relutions  with  Myra 
Rockwell  while  he  had  a  family  living  at  Havana.  If  it  has  no 
tendency  to  explain  to  you  what  the  relation  of  his  mind  was,  and 
whether  that  mind  was  caused  to  become  unbalanced  by  the  act 
of  Joan  Strait,  then  disregard  it  entirely.  If  it  has  a  tendency, 
gentlemen,  to  give  you  any  explanation  upon  that  question,  you 
can  give  it  such  weight  as  you  think  it  is  entitled  to,  and  only 
such  weight."  We  think  that  this  evidence  had  no  bearing  upon 
the  subject  under  investigation.  It  is  true  that  the  defense  was 
insanity  and  that  the  defendant's  counsel  claimed  that  family 
trouble  was  the  cause  of  his  disordered  mind;  but  the  evidence 
objected  to  had  no  reference  to  his  relations  with  his  last  wife.  It 
related  to  a  period  nearly  10  years  before,  antedating  by  severa 
years  his  marriage  to  her.  It  appears  that,  for  some  rejison,  he 
liad  become  estranged  from  his  first  wife,  and  had  separated  from 
her.  It  was  during  the  period  of  his  separation,  and  before  he 
obtained  his  divorce,  that  he  lived  with  Miss  Rockwell.     It  may 
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be  that  at  that  time  he  did  not  regard  his  relations  with  his  then 
wife  as  sacred  or  desirable.  The  inference  would  be  that  he  did 
not,  for  he  not  only  had  separated  and  lived  apart  from  her,  but 
fiubsequently  procured  a  divorce  annulling  his  marriage  to  her. 
But  it  does  not  follow  that,  because  of  his  dislike  of  his  Brst  wife, 
he  also  disliked  his  second  wife.  He  may  have  regarded  his  re. 
laiions  with  his  second  wife  as  sacred,  and  given  her  all  the  love 
and  devotion  of  which  he  was  capable,  and  the  evidence  had  no 
tendency  to  prove  or  establish  that  he  did  not 

We  think  it  cannot  be  said  that  the  evidence  was  not  harmful 
We  have  specifically  called  attention  to  the  remarks  of  the  court, 
and  to  the  charge  made  to  the  jury  with  reference  thereto.  The 
attention  of  the  jury  was  pointedly  called  to  it,  and  it  was  given 
greater  prominence  by  the  court  than  any  other  item  of  evidence 
produced  upon  the  trial.  The  jurors  were  instructed  that  they 
might  consider  this  evidence  as  bearing  upon  the  relations  exist- 
ing between  the  defendant  an<l  his  last  wife^  and  as  to  how  he  re- 
garded such  relations.  The  efifect  of  the  instruction  was  that  he 
did  not  have  regard  for  his  last  wife,  for  the  reason  th.Mt  he  did 
not  respect  his  fii-st  wife,  and  consequently  the  separation  from 
him  by  his  last  wife  did  not  tend  to  afifect  his  mind  or  produce 
insanity.  This  we  think  was  erroneous  and  harmful.  The  judg- 
ment and  order  should  be  reversed,  a  new  trial  granted.  Judg- 
ment and  order  reversed. 

All  concur. 


February  18,  1896. 

PEOPLE  V.  MICHAEL  COREY. 

L  BviDBNCE— Handwrttino. 

Before  the  witness  should  he  permitted  to  testify  to  the  handwriting  of 
another,  he  should  be  acquainted  and  somewhat  familiar  with  the  hand 
writing  of  such  person. 
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8.  Samb— Adicimions. 

Statements  of  the  defendant,  which  merely  raise  a  suspicion  oroonjectiii» 
as  to  an  alleged  fact,  do  not  amount  to  an  admissioa  and  cannot  he  acted 
upon  by  the  court  In  determinating  his  rights. 

8.  Same— Handwriting. 

The  effect  of  c.  86  of  1880,  as  amended  by  c.  555  of  1888,  is  to  permit 
the  admission  in  evidence  of  only  such  writing  as  have  been  proved  to  the- 
SHtisfaction  of  the  court  to  be  in  the  genuine  handwriting  of  the  person 
claimed  to  have  executed  the  disputed  instrument. 

4.  Same — Irrelevant. 

Where  there  was  no  necessity  for  showing  defendant's  physical  condl^ 
tion,  to  establish  the  fact  that  he  was  to  engage  In  the  affray  which  result- 
ed in  the  homicide,  the  court  should  not  permit  a  witness,  even  though  he 
has,  on  cross  examination,  testified  that  the  defendant  was  sick  at  the  time 
Id  question,  to  give  testimony  as  to  the  particular  nature  and  character  of 
the  disease  with  which  he  was  afflicted. 

6.  Appbai. — Harmless  Emror. 

Illegal  evidence,  which  has  a  tendency  to  excite  the  passions,  arouse  the 
prejudices,  awaken  the  sympathies  or  warp  or  influence  the  judgment  of 
jurors,  in  any  degree,  cannot  be  considered  as  harmlesai 

6.  Trial— Charge — Intoxication. 

A  charge  to  the  jury,  involving  the  question  of  the  defendant's  Intoxica- 
tion at  the  time  of  committing  the  act,  is  erroneous,  where  the  impression 
may  have  been  left  in  the  jury's  minds  that,  if  the  defendant  was  intoxicat- 
ed so  as  to  be  unable  to  distinguish  between  right  and  wrong,  the  fact  of 
his  intoxication  was  not  to  be  considered  by  them  in  the  determination  of 
his  case. 

7.  Same. 

Such  charge  is  erroneous  also  where  it  does  not  state  the  rule  to  the  jury 
with  sufficient  clearness  to  enable  them  to  understand  that  the  defendant's 
intoxication  might  be  considered  by  them  in  determining  the  grade  or  de- 
gree of  his  crime. 

8.  Court  of  Appeal— Section  628  of  Criminal  Codb. 

The  provisions  of  g  528  of  the  Code  of  Criminal  Procedure  were  not  in- 
tended to  confer  upon  the  court  of  appeals  the  right  to  disregard  any  valid 
exception  taken  by  defendant,  or  to  abridge  any  rights  he  formerly  poss- 
essed in  reviewing  the  rulings  of  a  trial  court. 

9.  Appeal — ^ReversaIi. 

Section  542  of  Code  of  Criminal  Procedure  In  no  way  Impairs  or  affects- 
the  previously  well  established  principle  that  the  rejection  of  competent 
and  material  evidence,  the  reception  of  incompetent  and  improper  evi- 
dence, which  is  harmful  to  a  defendant,  and  excepted  to,  presents  an  error 
requiring  a  reversal. 
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Appeal  from  a  judgment  oonvicting  defendant  of  murder  in  the 
first  degree. 

Albert  O.  Briggs,  for  appellant 

Joseph  D.  Senn  and  M.  H.  Kilej,  for  respondent 

MARTIN,  J.  The  defendant  appeals  from  a  judgment  of  the 
lladison  oyer  and  terminer,  entered  upon  the  verdict  of  a  jury, 
convicting  him  of  the  crime  of  murder  in  the  first  degree.  The 
evidence  discloses  that  the  defendant  stabbed  James  George,  an  In- 
dian, with  a  knife,  or  some  other  sharp  instrument,  and  that  the 
wound  thus  inflicted  caused  his  death.  The  defendant  was  known 
by  th3  name  of  Michael  Kelley,  as  well  as  by  the  name  of  Michael 
Corey.  The  assault  which  resulted  in  the  Indian's  death  occurred 
in  the  evening  of  the  27th  of  September,  1894,  at  the  house  or 
place  where  Frank  Webb  and  his  family  then  resided,  in  the  town 
of  Eaton,  Madison  county,  N.  Y.  At  and  prior  to  the  time  of  the 
affray  the  defendant  had  been  living  or  boarding  with  the  Webb 
family,  and  had  made  it  his  home  with  them,  more  or  less,  for 
about  one  year.  There  were  present  at  Webb  s,  when  the  affray  • 
occurred,  the  defendant,  the  decedent,  Cora  Bennett,  and  Webb's 
family,  which  consisted  of  himself,  his  wife,  and  six  children,  who 
were  from  1  to  17  or  19  years  of  age.  The  place  where  Webb 
resided  was  a  mere  shanty,  consisting  of  one  room,  12  by  16  feet, 
with  one  small  window  and  a  door.  There  was  but  little  furniture 
in  the  room.  On  the  day  of  the  homicide  the  defendant  had  been 
assisting  Webb  in  putting  up  a  woodshed,  or  lean-to,  adjoining 
the  house  or  shanty,  and  had  been  there  during  the  entire  day. 
The  decedent  stayed  at  Webb's  the  previous  night,  but  had  been 
absent  during  the  day,  and  returned  at  about  7  o'clock  in  the  eve- 
ning. The  evidence  tends  to  show  that  all  the  peraons  present 
when  the  decedent  was  stabbed  were  more  or  less  intoxicated, 
with  the  exception  of  Webb  and  his  younger  children.  During 
the  afternoon  and  evening  two  jugs  of  beer,  a  quart  of  whisky, 
and  a  pint  of  alcohol  had  been  furnished ;  and  all  had  been  drank 
by  the  persons  there,  except  a  portion  of  one  jug  of  beer,  and  a 
pint  of  whisky.  The  evidence  also  tends  to  show  that  the  decedent 
wasastong,  healthy  Indian,  of  a  somewhat  quarrelsome  character. 
Vol.  XII— 20 
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-while  the  defendant  was  not  in  robust  health,  and  was  usually  a 
•quiet  and  peaceable  man.  When  the  decedent  returned  to  Webb's 
house,  in  the  evening  of  that  day,  he  brought  with  him  some  pro- 
visions for  the  family,  a  portion  of  wliich  Mrs.  Webb  cooked  for 
his  supper.  The  defendmit,  at  the  invitation  of  the  decedent  ate 
with  him.  During  the  evening,  a  portion  of  the  time  before  the 
liomicide  had  been  spent  in  dancing.  Shortly  before  the  aflEray 
the  defendant  had  complained  of  the  decedent  for  sitting  upon  a 
bed  on  which  some  of  the  giils  were  lying.  He  also  expressed  to 
Mrs,  Webb  a  feeling  of  hatred  for  the  decedent,  his  design  to  have 
revenge  upon  him,  and  declared  that  he  "would  lick  him  if  it 
cost  his  life  to  do  it  "  About  the  time  the  encounter  took  place, 
the  decedent  was  talking  with  Susan  Webb,  when  the  defendant 
said  to  him,  "What  do  you  talk  to  her  for?"  To  which  the 
decedent  replied,  "Ain't  I  a  right  to  talk  to  this  e,\v\ ?  "  The  de- 
fendant then  jumped  up,  saying:  "No,  you  ain't  [  calling  the 
decedent  a  vile  name  ].  I  will  fix  you ; "  at  the  same  time  striking 
him  with  his  fist  Whether  the  decedent  simply  warded  off  the 
blow,  or  struck  the  defendant  a  blow  in  return,  is  not  entirely  clear, 
but  tlie  evidence  tends  to  show  that  he  simply  warded  it  off.  Im- 
mediately following  tins,  the  defendant  struck  and  stabbed  the 
decedent  six  or  seven  times  with  a  knife,  or  some  other  sharp  in- 
strument,— probably  a  small  knife  belonging  to  one  of  the  Webb 
girls — and  immediately  left  the  house.  The  decedent  attempted 
to  sit  upon  a  chair,  but  fell  upon  the  floor,  and  was  then  discovered 
to  have  been  stabbed.  The  defendant  shortly  left  the  county  of 
Madison,  went  to  New  York,  and  when  arrested,  was  found  at  a 
hospital  on  Blackwell's  Island.  The  decedent  lived  until  about 
the  4th  day  of  October,  1894,  when  he  died  from  the  effects  of  the 
injury  inflicted  upon  him  by  the  defendant  No  other  or  further 
statement  of  the  facts  preceding  or  surrounding  this  transacLioii 
need  be  made,  to  present  the  questions  involved. 

On  the  trial  a  letter  and  two  envelopes  were  offered  in  evidence. 
They  were  objected  to  by  the  defendant  upon  the  grounds  that 
they  were  incompetent  and  inadmissible,  that  no  foundation  had 
been  laid  for  the  evidence,  and  that  they  were  not  properly  proved 
or  shown  to  have  been  written  by  the  defendant  These  objec- 
tions were  overruled,  and  the  letter  and  envelopes  were  admitted 
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in  evidence.  To  this  ruling  the  defendant  excepted.  The  letter 
was  as  follows : 

"New  York  City,  Sunday,  October  21st,  1894.  Dear  Susie:  I 
thouglit  I  write  you  these  few  lines,  hoping  they  may  find  you 
and  all  the  rest  of  the  family  in  good  health,  and  getting  along 
good.  Susie,  I  can't  tell  you  how  sorry  I  am  for  getting  in  that 
trouble,  and  having  to  leave  you ;  but  you  are  as  much  to  blame 
as  I  aiR,  for  if  you  hadn't  carried  on  the  way  you  did  that  night  j 

would  not  have  got  fighting  with  that  G d  d n  Indian,  but 

never  mind ;  it  may  be  all  for  the  best,  Susie.  After  I  had  that 
trouble  that  night,  I  went  down  to  Ira  Spaulding  s,  and  stayed 
there  until  morning,  and  was  going  to  work  for  him  that  day  ;  but 
I  was  afraid  Jimmie  would  get  a  warrant  out  for  me,  so  I  made 
up  my  mind  the  best  thing  I  could  do  was  to  come  to  New  York 
until  it  would  blow  over.  Susie,  I  can't  tell  you  how  lonesome  I 
Am  without  you,  and  how  I  long  to  be  back  home  with  you  and 
mother  again  ;  for,  Susie,  I  always  looked  on  your  mother  as  my 
own,  and  she  always  treated  me  like  if  I  was  her  son ;  and  we 
would  have  got  along  all  our  life  without  a  word,  only  for  that 
Jimmie  coming  there.  Well,  Susie,  I  don't  do  anything  yet  I 
am  living  with  my  brother^  since  I  came  to  New  York.  As  he  is 
pretty  well  oflF,  now,  I  have  anything  I  want  from  him;  but  I  ex- 
pect to  get  a  good  job  soon,  and  if  I  do  you  will  hear  from  me. 
Well,  Susie,  I  was  telling  my  brother  about  you,  and  that  you 
wanted  him  to  come  out  and  see  you,  but  he  wouldn't  leave  the 
city  for  anything,  as  he  said  he  would  die  if  he  had  to  live  as  we 
live  up  there.  Well,  Susie,  I  want  you  to  get  some  one  to  write 
a  letter  for  you  to  me,  and  let  me  know  how  you  are  all  getting 
along,  and  if  Jimmie  made  much  of  a  fuss  over  that  trouble,  and 
if  everything  is  all  right  Now,  if  you  don't  want  to  get  any  one 
to  write  for  you,  why  write  yourself,  if  it  was  only  two  words,  for  I 
long  to  hear  from  you,  Susie.  Although  you  are  300  miles  away 
from  me,  I  am  always  thinking  of  you,  both  night  and  day.  You 
are  always  in  my  thoughts.  Eemember,  Susie,  I  love  you  with 
all  my  heart  and  shall  never  forget  the  way  you  treated  me,  let  it 
be  good  or  bad.  Remember,  also,  that  I  have  often  told  you  that 
I  would  kill  any  one  that  would  come  between  us;  and  so,  Susie, 
fiohelp  me  God,  I  will,  and  that  is  why  I  cut  Jim  with  that  knifa 
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I  meant  to  kill  him,  and  will,  if  I  didn't,  if  he  ever  comes  monkej*- 

ing  around  you  again  while  I  am  thei-e,  the  G d  d n  big 

Indian  bum.  I  was  always  down  on  him  for  putting  his  hand  ap 
little  Mary*s  clothes.     I  had  a  right  to  get  him  arrested  right  there, 

then,   G— d  d n  him ;  but  I  will  say  no  more  now,  but  will 

now  close,  hoping  to  hear  from  you  soon!  Susie,  tell  your  mother, 
and  all  the  rest  of  the  family,  I  was  asking  for  them,  and  send  them, 
my  love.  Susie,  kiss  little  Gertie  for  me.  Susie,  I  will  send  yoa 
an  envelope  already  addressed,  so  all  that  you  will  Have  to  do  is 
to  write  your  letter  and  post  it,  and  I  will  get  it  all  right  Be  sure- 
and  write  soon,  as  I  long  to  hear  from  you.  Mike  XXX« 

"  Tell  Libbie  I  was  asking  after  her.  " 

The  envelope  in  which  this  letter  was  inclosed  had  upon  it  the- 
following  address :  "Mr.  Frank  Webb,  care  of  Mr.  Lewis,  Post- 
master, Pratt's  Hollow,  New  York, "  It  was  postmarked,  "  New 
York,  Oct  22d,  10  a.  hl  "  Inclosed  with  the  letter  was  an  envel- 
ope directed,  ''Mr.  Hugh  Foley,  63  Bowery,  Phoenix  Houses 
N.  Y. " 

The  only  evidence  upon  the  trial  tending  to  show  that  the  letter 
or  the  envelopes  received  in  evidence  were  written  or  addressed 
by  the  defendant  was 'the  testimony  of  Frank  Webb  and  Susan 
Webb,  and  certain  statements  proved  to  have  been  made  by  the 
defendant  Frank  and  Susan  Webb  testiQed  they  had  seen  the 
defendant  write,  and  that  the  letter  was  in  his  handwriting,  and 
Frank  Webb  testified  that  the  envelopes  were  addressed  by  himp 
while  Susan  testified  that  they  were  not  The  admissions  claimed  to 
have  been  made  by  the  defendant  were  made  shortly  after  his 
arrest  in  the  city  of  New  York.  To  fully  understand  the  nature 
and  extent  of  this  evidence,  and  to  determine  the  effect  that  should 
be  given  to  it,  it  is  necessary  to  examine  it  somewhat  in  detail. 
Frank  Webb  testified  upon  his  direct  examination  that  he  had 
seen  defendant  write;  that  he  knew  his  handwriting ;  that  he  could 
read  his  writing, — could  read  it  better  than  any  one  else's ;  that 
he  saw  Kelley  sign  his  name,  "  Michael  Kelley,  "  in  the  Testament ; 
that  he  wrote  his  name  "  Michael  Kelley"  ;  and  that  he  wrote  the 
words  **Mr.  Frank  Webb"  in  the  Testament  He  then  testified 
he  did  not  know  as  he  saw  him  write  anything  in  the  Testament 
except  his  name,  which  was  printed  in  Roman  letters,  and  finally 
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-said  be  did  not  see  him  write  any  mora  He  was  then  asked  if 
the  letter  and  the  two  envelopes  mentioned  were  in  the  hand- 
writing of  the  defendant  This  was  objected  to  as  incompetent, 
inadmissible  and  that  the  witness  was  not  shown  competent  to 
judge.  The  objection  was  overruled,  and  he  testified  that  they 
wereL  On  his  cross-examination  he  stated  distinctly  that  he  never 
saw  the  defendant  write,  except  to  print  his  name  in  the  Testa- 
ment When  his  attention  was  called  to  the  envelope  contained 
in  the  letter,  which  he  had  already  testified  was  in  the  handwrit- 
ing of  the  defendant^  he  W&9  able  to  read  correctly  bat  a  single 
word  of  the  entire  address,  which  contained  ten  words  and  figures, 
and  testified  that  "  New, "  as  a  part  of  the  word  **  New  York, " 
was  fully  written  out,  when  it  was  abbreviated,  there  being  only 
the  letters  '*N.  T. "  On  the  envelope  addressed  to  himself  he 
was  able  to  read  only  his  own  nama  Withoat  going  into  further 
detail,  a  careful  examination  of  the  evidence  of  this  witness  bearing 
upon  the  subject  of  his  competency  to  give  an  opinion  as  to  the 
defendant's  handwriting  renders  it  manifest  that  he  was  practically 
unable  to  read  writing,  to  write,  or  to  distinguish  words  written, 
and  that  he  had  never  seen  defendant  write  his  name,  but  only 
saw  him  print  it  in  the  Testament  offered  in  the  evidence.  It  is 
quite  obvious  that  the  opinion  of  this  witness  was  worthless  and 
of  no  value  in  determining  the  question  whether  the  letter  intro- 
duced was  written  by  the  defendant  The  only  other  person  who 
testified  to  his  handwriting  was  a  daughter  of  the  last  witness,  who 
was  about  sixteen  yeai-s  of  age.  She  testified  she  knew  the 
defendant's  handwriting;  that  she  could  read  writing  a  very  lit- 
tle ;  that  saw  him  write  in  the  Testament ;  that  the  latter  was  in 
his  handwriting,  but  that  neither  of  the  envelopes  was  addressed 
by  him  although  her  father  had  testified  they  wera  On  her  cross, 
examination  she  admitted  she  could  not  read  writing  very  much, 
^nd  when  asked  to  read  what  was  upon  the  third  page  of  the 
Testament,  where  she  claimed  the  defendant  had  written,  she  was 
unable  to  do  sa  Her  evidence  seems  to  be  equally  as  valueness 
as  that  of  her  father.  Here  was  a  girl  who  practically  could  neith- 
er  read  nor  write, — ^at  most,  could  read  but  little,  and  write  less. 
There  is  nothing  whatever  in  her  evidence  to  show  that  she  had 
4ver  in  any  way  become  familiar  with  writing,  or  reading  the 
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the  writing  of  others.  Nor  was  she  shown  to  have  had  any  know- 
ledge of  the  defendant's  handwriting,  except  from  having  seen 
him  write  in  the  Testament  produced.  The  letter  and  envelopes 
thus  received  in  evidence  were  of  vital  importance.  As  evidence, 
they  were  very  damaging  to  the  defendant,  if  not  substantially 
controlling,  especially  to  establish  the  elements  required  to  consti- 
tute the  crime  of  murder  in  the  first  degrea  To  permit  evidence 
of  this  importance  to  be  read  before  a  jury,  with  only  such  proof 
of  its  genuineness,  seems  to  me  to  be  totally  inconsistent  with  h 
proper  and  safe  administration  of  the  law.  Before  u  witness 
should  be  permitted  to  testify  to  the  handwriting  of  another,  he? 
should  be  acquainted  and  somewhat  familiar  with  the  handwriting 
of  the  person  whose  writing  is  sought  to  be  provided  He  should 
have  an  intelligent  acquaintance  with  the  handwriting  of  the  party^ 
so  that  he  can  determine  with  a  reasonable  degree  of  certainty 
wliether  the  writing  offered  is  his  genuine  handwriting.  It  seems 
very  clear  that  neither  of  these  witnesses  had  any  such  knowledge- 
of  the  writing  of  the  defendant,  or  any  such  acquaintance  with  it> 
as  qualified  them  to  give  an  opinion  upon  the  question  whether 
this  letter  and  these  envelopes  were  written  by  him  An  examina- 
tion of  the  evidence  of  these  witnesses  shows  that  they  possessed 
little  natural  intelligence,  were  ignorant,  illiterate,  had  little  know- 
ledge of  the  art  of  writing,  or  of  reading  it,  and  little  appreciation 
of  the  responsibility  which  rested  upon  them,  as  witnesses,  wheb 
giving  evidence  as  to  the  handwriting  of  the  defendant  The  posi 
tive  certainty  with  wh^ch  they  testified  to  their  knowledge  and 
qualifications  to  give  an  opinion  upon  that  subject,  when  their 
subsequent  testimony  disclosed  that  they  had  little  or  no  know- 
ledge of  it,  tended  to  show  a  carelessness  and  indifference  as  U> 
the  accuracy  of  their  testimony  which  clearly  indicated  that  but 
little,  if  any,  reliance  could  be  placed  upon  their  evidence. 

But  it  is  contended  by  the  respondent  that  the  letter  was  sufb- 
ciently  proved  by  the  admissions  of  the  defendant,  and  hence,  if 
the  evidence  of  these  witnesses  sliould  be  disregarded,  the  letter 
was  properly  received.  The  learned  district  attorney  insists  that 
the  evidence  of  the  witnesses  O'Brien  and  Lawlor  shows  that  the 
defendant  admitted  to  them  that  he  wrote  this  letter;  that  suoh 
admission  was  binding  upon  him,  and  was  suflicient  to  justify  the 
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court  in  receiving  the  letter  in  evidence.  It  therefore  becomes 
necessary  to  examine  the  testimony  of  these  witnesses,  to  determine 
v?hether  it  was  of  the  character  and  the  eflEect  claimed  for  it  by  the 
respondent  The  witness  O'Brien,  in  eflfect,  testified  that  he  was  a 
detective  in  the  city  of  New  York ;  that  he  arrested  the  defendant » 
that  after  his  arrested  he  heard  a  conversation  between  the  defen- 
dant and  the  witness  Lawlor,  in  which  the  defendant  asked  Law- 
lor  if  he  thought  "that  letter  amounted  to  anything;"  that  Lawlor 
said,  "You  must  have  been  a  fool,  if  you  thought  somebody 
would  call  for  that  letter;"  that  the  letter  was  to  be  answered  and 
called  for  at  53  Bowery,  N.  Y.;  and  that  the  defendant  then  said 
Lawlor,  "Do  you  think  I  can  play  crazy  on  them?"  To  which 
said,"  "  You  must  do  something  better  than  that."  The  witness 
Lawlor  was  then  called  and  testified :  "  I  had  charge  of  him  [de- 
fendant] while  Mr.  O'Brien  and  the  sheriflE  were  at  the  judge's 
desk,  waiting  to  have  him  delivered  over  to  the  sheriflf.  He  said 
to  me :  '  Can  I  send  a  message — *  He  says,  *  Can  I  send  a  message 
to  my  brother? '  I  says,  *  I  guess.'  So  I  called  O'Brien.  I  says 
'This  man  wants  to  sqnd  a  message  to  his  brother.'     He  says, 

*  All  right'  He  gave  him  a  piece  of  paper  and  a  pencil,  and  he 
wrote  down  the  name,  53  Bowery,  Phoenix  House.  I  says,  'That 
is  where  the  envelope  was  in  that  letter  that  you  spoke  about  to 
that  girl,  was  it?  He  says,  *  Yes ;  that  is  the  letter  that  got  me 
here'  I  says,  *No;  we  had  you  locked  up  before  we  got  that 
letter  at  all.'    He  talked  a  few  minutes  more     Again  he  says, 

*  Can  I  play  crazy  act  on  that  letter?'  I  says,  *Did  you  write  it 
]ik,e  a  crazy  man  whoA  you  wrote  it?'  He  says,  *No;  does  it  read 
like  crazy?'  Well,'  he  says,  'no.'  I  says,  '  That  wouldn't  do  you 
any  good.'  So  in  a  minute  the  judge  had  turned  him  over  to  the 
sheriflE,  and  went  oflE.  That  is  all  there  was  of  that  conversation.'^ 
On  his  cross-examination  the  witness  testified  that  he  did  not  show 
him  any  letter  or  any  envelope,  and  there  is  no  proof  or  pretense 
that  the  letter  or  envelopes  were  present  at  the  time.  This  was 
substantially  all  the  evidence  given  by  the  witnesses  O'Brien  and 
Lawlor  bearing  upon  this  subjects  We  do  not  find  in  it  any  proof 
that  the  letter  referred  to  was  the  one  introduce  in  evidence  It 
will  be  observed  that  in  all  the  statements  made  by  the  defendant 
to  these  officers,  or  by  them  to  him,  no  particular  letter  was  men-> 
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tioned,  or  sufficiently  described  to  identify  it ;  no  particular  girl 
was  mentioned  as  the  one  to  whom  the  letter  spoken  of  was  sent; 
nor  was  the  substance  of  it  in  any  way  identided,  except  that  it 
contained  an  envelope  as  he  directed  his  messaga  A  mere  read- 
ing of  this  evidence  clearly  shows  that  there  was  no  such  identi- 
fication of  the  letter  referred  to  in  that  conversation  as  to  render 
the  evidence  of  these  witnesses  proof  of  an  admission  by  the  defen- 
dant that  he  wrote  the  letter  received  in  evidence,  or  that  he  had 
any  connection  with  it  It  may  be  these  facts  were  sufficient  to 
raise  a  suspicion  or  conjecture  that  the  letter  referred  to  by  him 
was  the  one  received  in  evidence  But  that  was  not  sufficient,  as 
suspicion  is  not  proof,  nor  conjecture  evidence,  upon  which  courts 
can  act  in  determining  the  rights  of  partiea  In  Shaver  v.  Ehle, 
16  Johns.  201,  where  a  peraon  called  upon  the  maker  of  a  note  pay- 
able to  A.  or  bearer,  and  demanded  payment,  but  neither  showed 
the  note  nor  mentioned  the  amount  or  date,  and  the  maker  ac- 
knowledged that  he  had  given  a  note  to  A  and  would  pay  it  at  a 
future  day,  it  was  held  that  that  was  not  a  sufficient  admission  of 
the  existence  of  the  note.  In  Minard  v.  Mead,  7  Wend.  68,  it 
was  held  that  evidence  of  an  admission  by  a  party  that  he  author- 
ized another  to  give  a  note  to  a  third  person,  for  a  specified  sum, 
would  not  warrant  the  reading  in  evidence  of  a  note  correspond- 
ing with  the  note  thus  authorized  to  be  made,  without  proof  of  its 
having  been  duly  made.  Again,  in  Palmer  v.  Manning,  4  Denio, 
181,  the  evidence  to  prove  the  making  of  a  promissory  note  pur- 
porting to  be  signed  by  the  defendant,  and  payable  to  bearer,  was 
that  the  plaintiS's  agent  called  on  the  defendant,  with  the 
alleged  note  in  his  pocket,  which  he  did  not  exhibit,  and  told  him 
he  had  a  note  for  that  amount  against  him,  which  he  wanted  pay- 
ment of  for  the  plaintiff;  and  the  defendant  said  he  had  given 
such  a  note,  and  would  pay  it  if  the  plaintiff  would  make  a  small 
deduction,  and  indulge  him  as  to  time ;  and  it  was  held  that  the 
note  produced  on  the  trial  was  not  identified  with  that  to  which 
the  admission  referred,  and  that  the  proof  was  insufficient.  These 
cases  were  considered  in  Bardin  v.  Stevenson,  75  N.  Y.  164, 168  and 
the  latter  case  distinguished.  Their  correctness  was,  however,  in 
no  way  questioned,  but  they  were  substantially  approved.  The 
same  doctrine  was  also  held  in  Glazier  v.  Streamer,  57  III.  91,  93. 
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It  seems  to  me  llie  doctrine  of  the  cases  cited  is  applicable  to  the 
question  under  consideration,  and  sustains  the  conclusion  that  the 
evidence  of  the  witnesses  Lawlor  and  O'Brien  was  insufficient  to 
establish  any  admission  by  the  defendant  that  the  letter  introduced 
in  evidence  was  written  by  him.  If  the  rule  stated  in  the  cases 
cited  was  applicable  in  an  action  arising  upon  a  contract  where 
only  a  few  dollars  were  involved,  surely  it  should  apply  in  a  case 
like  this,  where  the  question  is  of  such  importance,  and  the  evi- 
dence so  conclusive  in  its  character.  It  may,  however,  be  said 
that,  as  the  Testament  was  received  in  evidence,  the  jury  may 
have  compared  the  writing  in  the  letter  with  the  name  written  in 
the  Testament,  and  hence  there  was  some  evidence  that  the  letter 
was  written  by  the  defendant  As  it  was  wholly  immaterial  to 
any  issue  in  the  case,  the  only  ground  upon  which  the  Testament 
could  have  been  received  in  evidence  was  for  the  purpose  of  com- 
f)arison  with  the  writing  upon  the  letter  and  envelopea  The  effect 
of  the  statute  which  permits  the  introduction  on  a  trial  of  other 
writings,  for  the  purpose  of  comparison,  is  to  permit  the  admission 
in  evidence  of  only  such  writings  as  have  been  proved  to  the 
satisfaction  of  the  court  to  be  in  the  genuine  handwriting  of  the 
person  claimed  to  have  executed  the  disputed  instrument  Laws 
1880,  a  36,  as  amended  by  Laws  1888,  a  555.  An  examination 
of  the  record  in  this  case  disclose  that  the  court  admitted  this 
Testament,  not  as  the  genuine  handwriting  of  the  defendant,  but 
as  his  handwriting  alleged  to  be  genuine.  Until  its  genuineness 
was  established  to  the  entire  satisfaction  of  the  court,  it  was  not: 
admissible  for  the  purpose  of  comparison,  and,  for  the  reasons 
suggested  as  to  the  testimony  of  the  witnesses  swearing  to  its 
genuiness,  the  trial  court  may  well  have  characterized  it  as  alleged 
to  be  genuine,  instead  of  being  genuine.  It  may  be  the  evidence 
was  technically  sufficient  to  justify  the  admission  of  the  letter  and 
envelopes,  still  we  think  stronger  proof  of  their  genuineness  should 
have  been  given. 

There  was  another  item  of  evidence  which  was  admitted  under 
the  defendant's  objection  and  exception,  which  we  think  was  im- 
property  received.  As  the  respondeut  claims  that  this  evidence 
was  proper,  because  the  defendant  had  opened  tlie  door  for  its 
admission  by  interrogating  the  witness  as  to  tlie  defendant's  health, 
Vol.  XII— 21 
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it  is  necessary,  at  the  outset,  to  ascertain  how  the  question  arose^ 
On  the  cross-examination  of  the  witness  Frank  Webb,  in  answer 
to  the  question  asked  by  the  defendant's  counsel,  wliether  that 
night  the  defendant  ate  any  supper,  the  witness  answered,  *I 
don't  know  whether  he  eat  supper  or  not,"  and  then  volunteered 
this  statement:  "He  couldn't  eat  much,  anyway.  He  was  sick. 
There  was  lots  of  times  he  couldn't  eat  nothing."  When  asked  if 
he  knew  what  ailed  him,  he  replied,  "I  did  pretty  near,  too,  I  had 
it"  He  then  cesiiQed  that  he  knew  the  defendant  was  »ick,  and 
had  been  for  some  time.  This  was  the  only  evidence  upon  this 
subject  given  by  the  witness  upon  the  examination  by  the  defen- 
dant's counsel.  Subsequently,  upon  his  re-examination  by  the 
people,  he  was  asked,  "What  was  the  matter  with  him?"  Tliia 
question  was  objected  to  as  incompetent  and  immaterial.  The 
court  then  said,  **  They  have  a  right  to  show  whether  he  was  in  a 
condition  to  make  this  aflfray."  The  question  was  then  asked:  "What 
was  the  matter?  What  was  there  about  it?"  The  witness  replied, 
**I  don't  really  like  to  tell,"  when  the  court  remarked  to  the  wit- 
ness, "  whatever  was  the  matter  with  him,  tell  it  frankly."  His 
answer  was  to  the  effect  that  he  wiis  seriously  afflicted  with  syphi- 
lis. The  court  then  observed,  "Then  he  was  not  entirely  well." 
Tlie  witness  answereil,  "I  guess  not"  That  this  evidence 
was  competent  or  nwiterial  upon  any  issue  in  the  case  cannot  be 
pretended.  There  was  no  necessity  for  showing  his  physical  con- 
dition, to  establish  the  fact  that  he  was  able  to  engage  in  the  affray 
which  resulted  in  the  homicida  That  he  did  engage  in  it,  and 
stabbed  the  decedent,  was  proved,  and  not  denied.  All  the  facts 
connected  with  it  had  been  proved  by  a  number  of  witnesses.  The 
evidence  given  in  no  way  tended  to  show  that  the  defendant  waa 
in  a  "condition  to  make  the  affray."  It  could  not  have  been  in- 
tendetl  for  that  purpose.  Proof  of  the  particular  character  of  the 
disease  with  which  the  defendant  was  afflicted  could  in  no  way 
answer  any  proper  purpose.  The  only  effect  it  could  possibly 
have  had  was  to  arouse  the  passions  of  the  jury,  and  to  prejudice 
them  against  the  defendant  That  such  would  be  its  natural  and 
almost  necessary  effect,  no  one  having  been  long  connected  with 
the  trial  of  actions  can  for  one  moment  doubt  It  could  be  help- 
ful for  the  people's  case  only  so  far  as  it  unjustly  and  improper] j 
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prejudiced  the  jury  against  the  defendant,  and  was  therefore  harm- 
ful to  him.  It  is  a  well-established  principle  that  illegal  evidence, 
which  has  a  tendency  to  excite  the  passions,  arouse  the  prejudices* 
awaken  the  sympathies,  or  warp  or  influence  the  judgment  of 
jurors,  in  any  degree,  cannot  be  considered  as  harmless.  Ander- 
son V.  Railroad  Co.,  54  K  Y.  884;  Hutchins  v.  Hutchins,  98  id. 
56,  65.  We  think  that  the  learned  trial  judge  should  not,  under 
the  circumstances,  have  permitted  the  witness  to  give  testimony 
as  to  the  particular  nature  and  character  of  the  disease  with  which 
the  defendant  was  then  afflicted. 

The  defendant  contends  that  the  question  of  his  intoxication 
was  not  properly  submitted  to  the  jury.  He  insists  that  the  in- 
structions of  the  court  were  such  as  to  lead  the  jury  to  believe 
that,  unless  he  was  so  far  intoxicated  as  to  be  unable  to  distinguish 
between  right  and  wrong,  they  could  not  consider  his  intoxicationf 
even  upon  the  question  of  motive  or  intent,  or  in  determining  the 
degree  or  grade  of  the  crime  of  which  he  should  be  convicted. 
Upon  the  subject  of  the  defendant's  intoxication,  the  court  gave 
the  following  instructions:  "Gentlemen,  there  is  another  question 
which  you  may  take  into  consideration  in  this  case,  and  it  is  an 
important  one:  Were  these  men  engaged  in  a  drunken  brawl  or 
fight?  Now,  you  must  not  get  the  idea,  gentlemen,  that  intoxi- 
cation, unless  it  is  a  total  intoxication,  and  it  is  conceded  on  all 
sides  that  the  defendant  was  somewhat  under  the  influence  of 
liquor  (but  it  make  no  difference  how  far  George  was  under  the 
influence  of  liquor;  he  is  not  the  one);  but  if  the  defendant  was 
wholly  irresponsible  from  intoxication,  then  he  might  not  be 
credited  even  with  making  an  attack.  The  defendant  would  have 
a  right  to  say  that  he  was  doing  what  he  knew  nothing  about,  if 
he  did  make  the  attack,  and  he  would  have  a  right  to  make  a  cer- 
tain self-defense,  within  the  line  which  I  have  given  you.  But 
another  provision  comes  in  here,  and  that  is  this:  It  is  not  an  ex- 
case  for  a  man  who  deliberately  gets  drunk,  who  voluntarily 
gets  intoxicated,  to  commit  a  crime.  He  cannot  be  excused  from 
that  crime.  He  cannot  be  and  ought  not  to  be,  unless  the  drunk- 
enness goes  so  far,  and  to  such  an  extent,  that  the  man  did  not 
know  what  he  did.  A  very  good  illustration  of  it  was  in  the  evi- 
dence of  one  of  these  Indians  who  took  the  stand.     He  said  an 


Digitized  by  VjOOQIC 


10^  NJfiW^  YOKK  C&IMIKAL  KEPOUTa,  VOL.  XIL 

attack  was  made  by  George,  and  after  the  attack  was  made  be 
says  he  was  perfectly  oblivioas  to  everything  tliat  was  going  on, 
because  he  was  so  drunk.  Now,  if  a  man  was  in  that  condition, 
and  made  an  attack,  he  could  not  be  convicted  of  crime,  a  man 
must  know,  he  must  intend,  he  must  have  mind  enongh  left  sit 
ting  upon  the  throne  of  reason,  he  must  have  intelligence  enough 
left,  and  intention  left,  that  he  knows  the  difference  between  riglit 
and  wrong.  But  simply  because  a  man  is  drunk,  and  engorged 
with  liquor,  which  he  has  voluntarily  taken,  is  no  defense  to 
crime,  and  section  22  of  the  Penal  Code  defines  that  rule :  '  No 
act  committed  by  a  person  while  in  a  state  of  voluntary  intoxica- 
tion, shall  be  deemed  less  criminal  by  reason  of  his  having  been 
in  such  a  state  or  such  a  condition.  But  whenever  the  actu<il  ex- 
istence of  any  particular  purpose,  motive  or  intent  is  a  necessary 
element  to  constitute  a  particular  species  or  degree  of  crime,  the 
jury  may  take  into  consideration  the  fact  that  the  accused  was  in- 
toxicated at  the  time  in  determining  the  purpose,  motive  and  in- 
tention  with  which  the  act  was  committed.'  Now,  if  lie  was  not 
drunk  enough  so  but  that  he  had  a  motive,  and  he  had  an  intent, 
that  he  formed  a  purpose  to  do  the  act,  then  it  is  no  excusa  You 
have  a  right  to  take  into  consideration  his  intoxication,  for  the 
purpose  of  seeing  whether  he  could  be  convicted  of  murder  in  the 
first  or  second  degree,  or  in  one  of  the  degrees  of  manslaughter ; 
and  upon  the  question  of  intent,  upon  the  question  of  motive,  he 
would  have  a  right,  under  those  circumstances,  to  the  benefit  of 
the  doubt,  and  you  would  be  justified  and  authorized  in  convict- 
ing him  in  a  lesser  degree.  But,  gentlemen,  you  must  not  do  this 
upon  the  theory  to  let  him  oflE.  You  must  only  do  it  if  you  be- 
lieve that  he  was  so  drunk  that  he  did  not  form  a  motive,  that  he 
could  not  form  a  motive ;  and  upon  that  question  you  have  the 
right  to  take  into  consideration  all  that  he  said  and  all  that  he  ad- 
mitted about  it,  the  number  of  blows  that  were  struck,  and  the 
way  he  acted,  including  his  escape,  for  the  purpose  of  saying 
whether  he  appreciated  what  was  going  on,  and  whether  he  was 
drunk  enough  or  sober  enough  to  know  that  he  had  committed 
this  injury,  or  that  he  was  committing  it  Gentlemen,  a  very  r^ 
spectable  authority.  People  v.  Mills,  98  N.  Y.  176,  holds  that  in- 
toxication docs  not  preclude  premeditation,  because  a  man  m-^v 
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premediate  and  design  and  deliberate  when  he  is  drank.  He  may 
not  do  it  consi^atively  and  accurately,  yet  he  may  be  fired  up 
under  the  influence  of  liquor  and  the  excitement,  so  that  he  is 
better  prepared  to  do  it,  and  better  prepared  to  deliberate.  So 
yoa  are  to  take  into  consideration  that  proposition." 

This  portion  of  the  charge  shows  that  the  jury  were,  in  fact,  in- 
Btracted  that  if  the  defendant  was  totally  intoxicated,  so  that  he 
did  not  know  right  from  wrong,  it  was  an  excuse  for  his  crime. 
This  statement  was  repeated  several  times,  and  illustrated  in  the 
charge  by  calling  attention  to  the  evidence  of  one  of  the  defend- 
ant's witnessea  The  judge  then  charged  that  voluntary  iivtoxica- 
tion  was  no  defense  to  crime,  and  read  to  the  jury  section  22  of 
the  Penal  Coda  After  having  read  that  section,  he  instructed 
them  to  the  effect  that  if  the  defendant  was  not  sufficiently  intoxi- 
cated, so  that  he  had  no  motive  or  intent,  his  intoxication  was  no 
excuse  Whether  by  this  he  intended  to  instmct  the  jury  that 
the  defendant's  intoxication  was  no  excuse,  either  partial  or  com- 
plete, or  that  it  was  not  a  complete  excuse,  is  by  the  charge  left  in 
doubt  He  then  stated  to  the  jury  that  they  might  consider  the 
defendant's  intoxication,  upon  the  question  of  intent  or  motive,  in 
determining  the  grade  of  crima  Having  previously  told  the  jury 
that  only  total  intoxication  was  an  excuse,  it  is  not  clear  that  the 
jury  understood  that  partial  intoxication  might  be  considered  in 
determining  those  questions.  This  was  followed  by  a  statement 
that  upon  that  theory  the  jury  must  not  let  the  defendant  off; 
that  they  must  only  do  it  if  they  believed  that  he  was  so  drunk 
that  he  did  not  form  a  motiva  Whether  by  this  last  statement 
the  court  intended  to  instruct  the  jury  that  they  must  not  let  the 
defendant  entirely  off  unless  he  was  so  drunk  that  he  could  not 
form  a  motive,  or  whether  the  purpase  of  this  portion  of  the 
charge  was  to  instruct  them  that  they  should  not  consider  the 
question  of  the  defendant's  intoxication  unless  he  was  so  far  in- 
toxicated that  he  could  not  form  an  intent  or  motive,  is  not  very 
clear.  It  may  be  that  the  jurors  understood  from  this  charge  that 
they  might  consider  the  fact  of  the  defendant's  intoxication  in  de- 
termining the  grade  or  degree  of  the  crime,  even  if  he  was  not  so 
intoxicated  as  to  be  unahle  to  distinguish  between  right  and 
wrong;  and  yet  it  is  quite  as  prohai)le  the  impression  may  have 
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been  left  in  their  minds  that,  if  the  defendant  was  not  intoxicated 
to  that  extent,  the  fact  of  his  intoxication  was  noMo  be  consid. 
ered  by  them  in  the  determination  of  the  casa  Very  likelj  a 
trained  legal  mind  would  interpret  the  instructions  of  the  court  as 
permuting  the  consideration  of  partial  intoxication  upon  the  ques- 
tion of  motive  or  intent  But  we  think  it  is  equally  probable  that 
the  jury  may  have  understood  from  the  charge  that  no  intoxica- 
tion short  of  that  which  would  render  the  defendant  unable  to  en- 
tertain a  motive  or  form  an  intent  could  in  any  way  affect  the  de- 
fendant's guilt,  as  to  degree  or  otherwise.  The  peculiar  language 
of  this  charge  is  such  that  at  least  it  may  have  misled  the  jury. 
The  charge  in  this  case  is  similar  in  some  respects  to  that  in  People 
V.  Leonardi,  143  N.  Y.  360,  38  K  E.  372,  where  this  court  re- 
versed the  judgment  on  the  ground  of  the  insufficiency  of  the 
chnrga  We  are  fearful  that  the  learned  trial  judge  did  not  state 
the  rule  to  the  jury  with  sufficient  clearness  to  enable  them  to  un- 
derstand that  the  defendant's  intoxication  might  be  considered  by 
them  in  determining  the  grade  or  degree  of  his  crime. 

It  is  provided  in  section  528  of  the  Code  of  Criminal  Procedure 
that  the  court  may  order  a  new  trial  if  it  is  satisfied  that  justice 
requires  it,  whether  an  exception  shall  have  been  taken  or  not. 
We  do  not  understand  that  the  provisions  of  that  statute  were,  in- 
tended to  confer  upon  this  court  the  right  to  disregard  any  valid 
exception  taken  by  a  defendant,  or  to  abridge  any  rights  he  for- 
merly possessed  in  reviewing  the  rulings  of  a  trial  court  The 
manifest  purpose  of  its  provisions  was  to  throw  additional  safe- 
guards around  a  defendant,  where  the  judgment  is  of  death,  by 
permitting  this  court  to  award  him  a  new  trial,  if  satisfied  that  jus- 
tice requires  it,  although  no  exception  shall  have  been  taken  in 
the  court  below.  People  v.  Driscoll,  107  N.  Y.  4U,  U  N.  E.  305. 
The  only  statute  that  authorizes  the  court  to  disregard  errors  com- 
mitted on  a  trial  in  a  criminal  action  is  section  542  of  the  Code  of 
Criminal  Procedure,  which  provides:  "After  hearing  the  appeal 
the  court  must  give  judgment,  without  regard  to  technical  errora 
or  defects  or  to  exceptions  which  do  not  affect  the  substantial 
riglits  of  the  parties."  This  statute  is,  in  effect,  but  little  more 
than  a  codification  or  statutory  enactment  of  the  previously  estab- 
lished rule,  that  even  in  criminal  cases  a  new  trial  will  not  be 
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panted  for  an  erroneous  ruling,  where  the  appellate  tribunal  can 
8ee  that  by  no  possibilitj  could  the  error  have  worked  any  hana 
to  the  defendant  Stokes  v.  People,  53  N.  Y.  164  This  statute 
in  no  way  impairs  or  affects  the  previously  well-established  prin- 
ciple that  the  rejection  of  competent  and  material  evidence,  or  the 
reception  of  incompetent  and  improper  evidence,  which  is  harm- 
ful to  a  defendant,  and  excepted  to,  presents  an  error  requiring 
revei-sal.  Such  a  ruling  affects  a  substantial  right  of  a  defendant, 
even  though  the  appelhite  court  would,  with  the  rejected  evidence 
before  it,  or  with  the  improper  evidence  excluded,  still  come  to 
the  same  conclusion  reached  by  the  jury.  The  defendant  has  the 
right  to  insist  that  material  and  legal  evidence  offered  by  him  shall 
be  received  and  submitted  to  the  jury,  and  to  have  illegal  and  im- 
proper evidence,  which  may  be  harmful,  excluded,  and  to  have 
the  opinion  of  the  jury  taken  upon  proper  evidence  admitted  in 
the  CJise,  and  upon  such  evidence  only.  People  v.  Wood,  126  N, 
Y.  249,  27  N.  E.  862;  People  v.  Greenwall,  103  N.  Y.  296,  15 
N.  E.  40i  As  was  said  by  Earl,  J.,  in  the  latter  case,  *'A  person 
•on  trial  for  his  life  is  entitled  to  all  the  advaiitapjes  which  tiie  laws 
give  him,  and  among  them  is  the  right  to  have  liis  case  submitted 
to  an  impartial  jury  upon  competent  evidence."  After  carefully 
examining  and  considering  the  evidence,  the  rulings,  and  the 
charge  contained  in  the  record  before  us,  we  have  become  satisfied 
that  justice  requires  us  to  grant  the  defendant  a  new  trial  in  this 
action.  In  reaching  this  conclusion,  we  have  not  been  wholly 
controlled  by  any  one  of  the  questions  discussed,  but  upon  a  con- 
sideration of  them  all,  we  have  been  led  irresistibly  to  the  conclu- 
sion that  in  the  furtherance  of  justice  a  new  trial  should  be 
granted. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial 
granted. 

HAIGIIT,  J.  (dissenting). — The  deceased,  James  George,  was 
an  Indian,  about  40  yeara  old,  engaged  in  the  business  of  bottoming 
chairs,  and  from  time  to  time  was  a  visitor  at  the  residence  of 
Frank  Webb.  The  defendant,  Michael  Corey,  was  born  in  the 
-city  of  New  York,  and  was  there  known  by  the  name  of  Corey ; 
bu(  during  the  summer  of  1894  he  had  been  engaged  as  a  farm 
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laborer  for  one  Ira  Spaulding,  living  in  the  town  ot  Stockbridga 
in  the  county  of  Madison,  and  he  was  there  known  by  the  nane  of 
Kelley.  About  the  Ist  of  September  he  stopped  working  for 
Spaulding,  and  entered  the  employment  of  one  Frost,  and  engaged 
ill  picking  hopa  During  this  time  he  boarded  with  Webb.  Webb 
appears  to  have  been  a  man  in  humble  circumstances,  living  in  a 
slianty  situated  in  a  swamp  surrounded  by  bushes,  about  one-half 
of  a  mile  from  the  public  highway.  The  shanty  contained  only 
one  room,  12  by  16  feet  in  size,  in  which  the  family  lived,  ate. 
and  slept  upon  bedding  lying  upon  the  floor.  There  was  one 
window  in  the  west  side,  one  door  in  the  south  side,  and  a  little 
slielf  or  mantelpiece  on  the  south  side,  just  east  of  the  door,  about 
as  high  as  the  head  of  an  ordinary  adult  The  Webb  family 
consisted  of  himself,  his  wife  (Sarah  Webb),  three  daughters 
(  Libbie,  aged  19  years ;  Susan,  aged  16  yeara ;  Maiy,  aged  9  years  ), 
and  two  smaller  children.  On  Thursday  evening,  September  27, 
1894,  there  was  present,  beside  the  family,  Cora  Bennett,  aged  19 
years,  James  George,  and  the  defendant  The  defendant  had  been 
there  during  the  day,  and  had  assisted  Mr.  Webb  in  the  construc- 
tion of  a  lean-to  on  one  side  of  the  shanty.  George  had  been 
therein  the  morning,  had  procured  some  material  for  the  repair  of 
chairs,  and  had  gone  to  the  village  of  Morrisvilla  He  returned 
about  dusk,  bringing  with  him  a  quantity  of  sausage  and  beef, 
from  which  Mra  Webb  cooked  his  supper.  After  awhile  the  de- 
fendant suggested  that,  in  view  of  haviug  visitors,  they  ought  to 
have  some  beer.  Thereupon  Frank  Webb  went  to  Pratt's  Hollow, 
where  he  procured  a  quart  of  beer  and  two  pints  of  whisky.  He 
returned  about  8  o'clock  in  the  evening.  While  he  was 
away,  George  took  a  pint  of  alcohol  which  he  had  brought  with 
him,  and,  reducing  it  with  an  equal  quantity  of  water,  placed  the 
mixture  in  two  pint  bottles,  which  was  passed  around  among  the 
company.  After  the  return  of  Webb,  the  beer  was  also  passed 
around  each  drinking  a  little,  but  leaving  about  half ;  and  then 
one  of  the  pint  bottles  of  whisky  was  passed  around,  after  which 
Mr.  Webb  played  on  his  violin  while  the  company  danced. 
George  danced  with  Mary  and  Susan.  The  defendant  danced  with 
Mrs.  Webb  and  Susan,  and  some  of  the  other  girla  After  the- 
dunce  had  ceased,  and  about  half-past  10  o'clock  in  the  evening^ 
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the  defendant  was  sitting  in  his  shirt  sleeves  on  the  north  side  of 
the  room,  near  Mrs.  Webb.  Susie  Webb  was  standing  near  the 
shelf,  next  to  the  door,  and  George  stood  by  her  side,  talking  to 
her.  The  defendant  then  stepped  up  to  them,  and  says  to  6eorge> 
*  What  do  you  talk  to  her  for  ?"  George  says,  "  Ain*t  I  a  right 
to  talk  to  this  girl?"  The  defendant  says,  **No,  you  ain't,  you 
son  of  8  bitch, "  and  struck  George  with  his  fist  George  then 
pushed  him  back  against  the  wall,  and  the  defendant  then  sprang 
liiick  again  at  him,  striking  him  several  times  about  the  body,  and 
then  ran  out  of  the  door.  George  staggered  towards  a  chair,  but 
fell  from  it  onto  the  floor.  Webb  then  undertook  to  pick  him  up, 
but  found  that  he  was  covered  with  blood.  He  then  followed  the 
defendant  out  of  the  house,  and  found  him  in  the  edge  of  the  woods, 
and  had  some  conversation  with  him  in  which  the  defendant  stated 
that  he  had  cut  George  with  the  little  blade  of  a  knife,  and  stated 
that  he  had  thrown  the  knife  back  behind  the  woodshed,  in  the 
bushes.  He  then  wanted  his  hat,  coat  and  vest,  and  Webb  re- 
turned to  the  house,  got  his  clothes  for  him,  handed  them  to  him, 
and  he  went  away.  Webb  then  returned  to  the  house,  and  found 
George  groaning  and  in  great  apparent  agony.  He  bathed  some 
of  the  wounds,  discovered  by  him,  in  whisky  and  salt,  took  such 
care  of  him  as  he  could,  until  it  began  to  grow  light,  and  then  he 
went  to  the  village,  and  procured  the  attendance  of  Dr.  Clark. 
The  doctor  arrived  between  5  and  6  o'clock  in  the  morning,  and 
then  found  George  suBfering  from  a  wound  an  inch  and  a  half  in 
length,  penetrating  the  pleural  cavity ;  two  wounds  penetrating 
into  the  muscles;  one  over  the  stomach;  one  lower  down  in  the 
abdomen,  from  which  the  omentum  protruded ;  one  near  the  hip 
bone ;  one  cut  above  the  elbow  joint,  2J  to  3  inches  long ;  one  in  the 
hip,  that  went  in  about  1^  inches,  and  one  or  two  small  wounds, 
— in  all,  nine  in  number.  The  doctor  dressed  the  wounds,  and 
took  ch<arge  of  the  case  from  that  time  until  the  seventh,  the  day 
when  George  died.  The  cause  of  death  was  the  wound  that  penetra- 
ted the  pleural  cavity.  The  defendant,  after  leaving  the  residence 
of  Webb,  went  to  Spaulding'a,  where  he  had  formerly  worked, 
and  slept  in  the  barn  overnight  The  next  morning  he  had  a  talk 
with  one  or  two  individuals,  in  which  he  stated  that  he  had  a  fight 
the  night  before  with  the  Indian,  and  bad  stabbed  him  three  or 
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four  times.  He  then  disappeared,  and  was  not  heard  from  until 
tlie  hitter  part  of  October,  at  which  time  a  letter  from  him  to  Susie 
arrived,  to  which  allusion  will  be  made  here»i[ter.  The  officers 
then  found  him  in  tlie  hospital  on  Blackwella  Island,  and  pro- 
cured his  arrest. 

U]>on  t'ne  trial  the  facts  were  undisputed.  Passing  the  details 
of  the  affray,  the  first  questions  that  arise,  requiring  careful  and 
considerate  attention,  are  those  pertaining  to  motive  and  intention, 
and  the  deliberation  and  premeditation  with  which  the  act  was 
dona  It  appears  that  George  was  a  widower,  and  had  been  giving 
considerable  attention  to  the  girl  Susie ;  that  the  defendant  was 
also  enamored  of  her,  and  had  asked  her  to  become  his  wife ;  that 
a  day  or  two  before  they  had  attended  a  circus  in  company  with 
Mrs.  Webb  and  her  two  daughters,  Libbie  and  Susie,  and  tliat  in 
returning  from  the  circus  the  defendant  and  George  had  a  quar- 
rel, and  were  about  to  engage  in  a  fight,  when  Mrs.  Webb  inter- 
fered and  led  the  defendant  away.  Again,  it  appears  that  on  the 
evening  of  the  affray  the  defendant  became  extremely  jealous  of 
■George,  and  made  threats  against  him.  A  half  or  three-quarters 
of  an  hour  before  the  final  affray,  Susie  sat  down  upon  the 
beds,  which  were  piled  up  in  one  corner  of  the  room,  with  back 
against  the  wall.  Libbie  and  Cora  were  lying  upon  the  bed. 
George  sat  down  upon  the  beds,  by  the  side  of  Susia  The  de- 
fendant was  then  sitting  in  a  chair  on  the  other  side  of  the  room. 
He  then  said  to  George:  **If  you  was  any  kind  of  a  man  about 
you,  you  would  come  up  here  and  sit  with  the  men.  You  wouldn't 
be  sitting  thera  ''  To  which  George  replied.  **  Ain't  I  got  any  right 
to  sit  here  ?  "  The  defendant  says,  "  No.  "  They  then  got  up,  and 
were  preparing  to  fight;  but  the  girl  Susie  interfered,  and  for  a 
time  they  were  quiet.  The  defendant,  however,  took  a  seat  by 
the  side  of  Mrs.  Webb,  to  whom  he  remarked  "that  he  hated  that 
black,  damned  Indian,  and  he  wanted  to  have  his  revenge  on  him, 
and  he  would,  some  time  or  another."  He  said  "he  would  lick 
him,  if  he  could  have  trouble  v/ith  him.  "  And,  again,  "he  would 
lick  him  if  it  cost  him  his  life  to  do  it"  As  we  have  seen,  about 
a  half  an  hour  thereafter  Susie  and  George  were  again  engaged  in 
conversation  at  the  mantel,  at  which  time  the  final  affray,  already 
related,  took  placa     The  letter,  to  which  allusion  has  already  been 
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made,  is  set  forth  in  the  prevailing  opinion.  See  42  N.  E.  1067. 
This,  in  substance,  is  the  evidence  bearing  upon  the  questions  re- 
ferred to.  It  will  be  seen  that  there  was  evidence  of  jealousy, 
which  often  forms  one  of  the  stongest  motives  for  the  commissioa 
of  crimes  of  this  character,  ill  feeling,  threats,  an  opportunity  to 
deliberate  and  premeditate,  together  with  the  written  declaration 
that  he  ment  to  kill.  Seldom  is  evidence  present  more  convin- 
cing  or  conclusive  It  is  not  only  sufficient  to  warrant  the  finding 
of  the  jury,  but  amply  sustains  thd  verdict 

The  only  exceptions  api5earing  in  the  case  requiring  special  at- 
tention pertain  to  the  reception  in  evidence  of  the  letter  above  re- 
ferred to.  In  the  latter  part  of  October,  after  the  death  of  George, 
there  arrived  at  Pratt's  Hollow  postj  office  a  letter  addressed  to 
Mr.  Webb,  care  of  Mr.  Lewis,  the  postmaster,  stamped,  "New 
York,  October  22nd."  This  letter  was  taken  from  the  post  office 
by  the  undersheriff,  and  taken  to  Mr.  Webb's  house.  It  was  opened, 
and  there  was  found  inclosed  the  letter  which  we  have  given 
above,  together  with  an  envelope,  with  a  postage  stamp  thereon, 
^iddressed,  "Mr.  Hugh  Foley,  53  Bowery,  Phoenix  House,  N.  Y." 
This  letter  was  the  first  disclosure  to  the  Webbs  of  the  where- 
al^outs  of  the  defendant.  It  was  taken  in  charge  by  the  under- 
sheriff,  and  was  subsequently  produced  upon  the  trial,  after  being 
indent! fied  as  the  letter  found  inclosed  by  Webb  on  the  occasion 
alluded  to.  Subsequently  the  defendant  was  arrested  at  Black- 
well's  Island,  and  taken  to  the  Tombs  police  court,  in  New  York, 
at  which  place  he  asked  Detective  Patrick  Lavvlor  if  he  could  send 
a  message  to  his  brother.  The  detective  told  him  he  could,  and 
gave  him  a  piece  of  paper  and  a  pencil,  on  which  he  wrote  down 
the  name,  "53  Bowery,  Phoenix  House."  The  detective  then  said 
to  him,  **That  is  where  the  envelope  was  in  that  letter  that  you 
spoke  about  to  your  girl,  was  it  ?  "  He  says,  "  Yes ;  that  is  the  letter 
tiiat  got  me  here.  "  The  defendant  then  talked  a  few  minutes  more, 
and  again  says,  "Can  I  play  the  arazy  act  on  that  letter?  "  The 
detective  says,  "  Did  you  write  it  like  a  crazy  man,  when  you 
wrote  it?  "  He  says  "No ;  does  it  read  like  crazy  ? "  Detective 
O'Brien  was  also  present,  and  heard  some  of  the  conversation  that 
took  place  between  Lawlor  and  the  defendant  He  testified  that 
the  defendant  asked  Lawlor  "if  he  thought  the  letter  amounted  to 
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anything,  ^  and  that  Lawlor  said  to  him :  ^'  You  must  Imvc  been 
a  fool,  if  joa  thought  somebody  would  call  for  that  letter.  The 
letter  was  to  be  answered  and  called  for  at  58  Bowery,  New  York. 
He  then  said  to  Lawlor,  *'  Do  you  think  I  can  play  crazy  on  them  ?  " 
and  Lawlor  replied,  '*  You  must  do  something  better  than  that*' 
Upon  the  trial  the  Testament  was  produced  by  Mr.  Webb,  and 
on  the  outside  of  the  fly  loaf  was  printed  in  pencil  the  name  of 
*' Michael  Kelley,"  and  on  the  inside  of  the  same  leaf  was  written 
the  name  **  Michael  Kelley,"  underneath  which  his  age  was  stated. 
Mr.  Webb  and  Susie  Webb  both  testified  that  they  saw  the  defen- 
dant write  these  names.  There  was  a  conflict  between  them  as  to 
whether  the  writing  appearing  upon  the  opposite  page  on  the 
second  fly  leaf  was  in  his  handwriting,  but  as  to  the  wriiing  upon 
the  first  fly  leaf  they  both  agreed.  They  further  test! Bed  that 
they  had  seen  him  write,  knew  his  handwriting,  and  that  the  letter 
referred  to  was  in  his  handwriting.  Mr.  Webb  thought  that  the 
addresses  upon  the  envelopes  were  also  his,  but  Su<ie  thought 
otherwisa  On  cross-examination  it  appeared  that  both  Mr.  Webb 
and  Susie  could  read  writing,  but  imperfectly,  and  that  some  of 
the  words  appearing  upon  the  envelopes  and  in  the  letter  they 
were  unable  to  read.  The  Testament,  letter,  and  envelopes  were 
subsequently  received  in  evidence.  Objection  was  made  to  the 
reception  in  evidence  of  the  Testament,  or  that  portion  thereof 
containing  the  handwriting  of  the  defendant,  and  our  attention  is 
called  to  the  cases  of  H;ill  v.  VanVranken,  28  Hun,  403,  and 
Pontius  V.  People,  82  N.  Y.  349.  But  these  cases  occurred  before 
the  statute,  when  the  old  rule  was  in  force,  which  permitted  com- 
parisons only  with  the  genuine  handwriting  of  the  peraon  already 
in  evidence  for  other  purposes.  The  first  statute  upon  the  subject 
was  passed  in  the  year  1880.  It  was  subsequently  amended  by 
chapter  555  of  the  Laws  of  1888.  It  pertains  to  the  evidence  and 
practice  on  civil  and  criminal  trials.  It  authorizes  comparison 
of  a  disputed  writing  with  any  writing  proved  to  the  satisfaction 
of  the  court  to  be  the  genuine  handwriting  of  any  person  claimed. 
Under  this  statute  the  genuine  handwriting  of  a  person  may  be 
admitted  in  evidence  for  the  purpose  of  comparison.  Objection 
was  further  made  to  the  testimony  of  the  detectives, and  tiie claim 
B  now  made  that  their  testimony  should  have  been  excluded  as 
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inoompaient  nndar  section  395  of  the  Code  of  Criminal  Proco 
dura  That  seotion  provides  that  "  a  confession  of  a  defendant, 
whether  in  the  course  of  judicial  proceedings  or  to  a  private  per. 
son,  can  be  given  in  evidence  against  him  unless  make  under  the 
inflaanee  of  fear  produced  by  threats,  or  unless  made  upon  a  stip* 
ulation  of  the  district  attorney  that  he  shall  not  be  prosecuted 
therefor.  ♦  «  ♦"  There  is  no  claim  or  pretense  that  the  state- 
ments made  by  the  defendant  to  the  officers  with  reference  to  the 
letter  were  influenced  by  fear  produced  or  threats  made  by  them, 
or  that  there  was  any  communication  whatever  made  to  him  by 
the  district  attorney.  So  that  there  can  be  no  question  with  re- 
ference to  the  competency  of  the  evidence  under  this  provision  of 
the  CodeL  The  statements  made  by  the  defendant  appear  to  have 
been  voluntary,  and  upon  his  own  accord.  Further  objection  was 
made  to  the  reception  of  the  letter  in  evidence,  but  we  find  no 
point  made  in  the  appellant's  brief,  neither  was  there  any  question 
raised  upon  the  argument,  as  to  the  letter's  having  been  sufficient- 
ly proven  or  identified.  It  is  true  that  the  testimony  of  Mr.  Webb 
and  Susie,  with  reference  to  the  letter's  being  in  the  handwriting 
of  the  defendant,  was  somewhat  impaired  by  their  cross-examina. 
tion.  They  were  both  poor  readers,  but  it  does  not  necessarily 
follow  that  their  judgment  with  reference  to  the  handwriting  of 
the  letter  was  worthless  Having  but  little  correspondence,  and 
accustomed  to  seeing  but  few  writings,  that  which  has  been  called 
to  their  attention  may  have  been  more  carefully  scrutinized  and 
more  thoroughly  and  intimately  known  for  that  very  reason.  The 
court,  in  passing  upon  the  question  as  to  the  admissibility  of  a  pa- 
per in  evidence,  only  determines  whether  there  is  evidence  suffi- 
cient to  authorize  the  jury  to  find  that  it  isgenuina  Whether 
the  witnesses  should  be  believed,  together  with  the  inferences  to 
be  drawn  from  the  facts  and  the  circumstances,  are  questions  for 
the  jury.  In  4  Cow.  &  R  Notes  to  Phil.  Ev.  p.  476,  it  is  said  that 
a  witness  who  speaks  of  handwriting  from  having  seen  the  person 
write  is  competent,  though  he  never  saw  him  write  but  once,  and 
tiiat  where  he  has  seen  a  party  write,  but  has  forgotten  the  charac. 
ter  of  his  hand,  he  may  refer  to  that  writing  to  retouch  and  streng- 
then his  recollection.  In  1  Greenl.  Ev.  §  577,  it  is  stated  to  be 
sufficient  for  the  purpose  tha  the  witness  has  seen  the  party  write 
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but  ODoe,  EDd  then  only  his  name ;  that  the  proof  in  sucli  cases 
may  be  very  light,  but  the  jury  will  be  permitted  to  weigh  it  In 
Com.  V.  Levy,  2  Wheeler,  Or.  Cas.  245,  a  witness  was  called  to 
prove  the  handwriting  of  the  defendant,  who  stated  that  he  had 
seen  him  write  his  name  once,  and  believed  the  signature  to  the 
letter  to  be  his  handwriting.  The  defendant  objected  to  the  re. 
ception  of  the  letter  in  evidence,  on  the  ground  that  there  had 
been  no  legal  proof  of  his  handwriting ;  but  it  was  held  that  there 
had  been  some  evidence  to  prove  the  signature  to  the  paper,  and 
that  whether  the  evidence  is  sufficient  to  establish  the  fact  was  a 
question  for  the  jury,  and  not  for  the  court  In  Magee  v.  Osborn^ 
82  N.  Y.  669,  it  was  held  that  the  question  of  the  'genuineness  of 
the  defendant's  signature,  where  a  witness  had  sworn  that  he  had 
seen  the  defendant  write  and  that  he  believed  the  signature  to  be 
genuine,  was  sufficient  evidence  to  require  its  submission  to  the 
jury.  And  in  Hammond  v.  Varian,  54  N.  Y.  898,  it  was  held 
that  where  one  has  seen  a  party,  whose  signature  is  in  question, 
write  his  name  once,  or  has  held  his  note  acknowledged  and  conced- 
ed to  be  genuine,  he  is  a  competent  witness  as  to  the  genuineness  of 
the  signatura  Lott,  C.  0.,  speaking  with  reference  to  the  objec- 
tion to  the  testimony  that  the  witness  had  not  shown  himself 
sufficiently  acquainted  with  the  defendant's  handwriting  to  testify 
as  to  its  genuineness,  said:  *'The  objection  was  not  tenabla 
They  had  some  means,  although  slight,  of  enabling  them  to  judge 
whether  tlie  signature  was  that  of  the  defendant,  yet  sufficient,  ia 
their  belief,  to  express  an  opinion  in  reference  thereto.  The  extent 
of  their  knowledge,  and  the  weight  or  effect  to  be  given  to  their 
opinion,  were  proper  matters  for  the  consideration  of  the  jury." 

We  thus  have  a  letter  arriving  at  the  post  office  near  the  resi- 
dence of  the  Webbs,  addressed  as  we  have  already  stated,  with  a 
letter  inclosed  addressed  to  Susie,  with  a  return  envelope,  with 
the  postage  paid  thereon  addressed  to  Hugh  Foley,  53  Bowery, 
Plioenix  House,  N.  Y.  The  letter  inclosed  purports  to  have  been 
written  by  the  defendant  After  his  arrest  he  asks  the  officer  for 
permit  to  communicate  with  his  brother.  He  then  writes  upon  a 
paper  handed  him  for  that  purpose  the  same  address  nppearing^ 
upon  the  envelope  for  the  return  letter.  He  then  states  to  the 
detective,  in  answer  to  his  query,  that  the  address  is  the  same  as 
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ihut  upon  the  enVelope  iDoIosed  in  the  letter  addressed  to  the  gir]| 
and  that  it  was  that  "  letter  that  got  me  here,*'  evidently  meaning 
that  it  was  the  information  derived  from  the  letter  that  enabled 
the  oHieers  to  find  him  and  make  the  arrest  He  then  asks  about 
the  effect  of  the  letter,  and  as  to  whether  he  can  play  crazy  with 
reference  thereto,  thus  recognizing  its  importance,  and  his  own 
acts  in  writing  the  same.  In  the  letter  he  asks  Susie  to  write  him, 
and  tells  her  to  inclose  the  answer  in  the  envelope  which  he  had 
inclosed.  Both  Susie  and  Mr.  Webb  recognize  thehandwriting  in  tlie 
letter  as  tiiat  of  the  defendant.  All  these  conceded  and  undisput- 
ed facts,  taken  together  in  connection  with  the  inferences  which 
the  jury  properly  may  draw  from  the  surrounding  circumstances, 
are  most  convincing,  and  admit  of  but  one  rational  conclusion. 
They  not  only  make  a  case  for  the  admission  of  the  paper  to  the 
consideration  of  the  jury,  but  also  furnish  ample  evidence  to  justi- 
fy a  finding,  beyond  a  reasonable  doubt,  that  the  letter  was  his. 

A  question  is  also  made  with  reference  to  the  charge  of  the 
court  ui^on  the  question  of  the  intoxication  of  the  defendant  at 
the  time  of  the  affray,  although  no  request  was  made  to  charge 
differently,  or  exception  taken  to  the  charge  as  made.  It  is  con- 
tended that  the  charge  is  so  unintelligible  as  to  leave  the  jury  in 
doubt  with  reference  to  the  true  rule,  and  that  for  this  reason  a 
new  trial  should  be  ordered.  It  is  evident  that  the  juJge  had  a 
mistaken  idea  of  the  law  upon  the  subject,  for  he  appears  to  have 
instructed  the  jury  to  the  effect  that  if  the  defendant  was  total- 
ly intoxicated,  so  as  to  be  wholly  irresponsible  from  the  intoxica- 
tion, he  would  be  entitled  to  an  acquittal.  This  is  not  the  rule 
where  the  intoxication  is  voluntary,  unless  accompanied  with 
mania.  A  man  cannot  escape  from  the  natural  and  inevitable 
oonsequences  of  his  acts  by  reason  of  his  voluntary  intoxication. 
But  murder  in  the  first  degree  requires  deliberation  and  premedi- 
tation ;  and,  where  a  particular  purpose,  motive,  or  intent  is  a  nec- 
essary element  to  constitute  a  particular  specie  or  degree  of  crime, 
the  fact  of  intoxication  at  the  time  must  be  taken  into  considera- 
tion,  for  the  purpose  of  determining  the  motive  or  intent  with 
which  the  act  was  committed.  But  the  charge  in  this  respect  was 
more  favorable  to  the  defendant  than  it  should  have  been,  and  it 
consequently  did  him  no  harm.     The  judge  subsequently  read  to 
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the  jurj  the  provisions  of  section  22  of  the  Penal  Code,  which 
provides  that:  '^No  act  committed  by  a  person  while  in  a 
state  of  voluntary  intoxication  shall  be  deemed  less  criminal  by 
reason  of  his  having  been  in  such  condition.  But  whenever  the 
actual  existence  of  any  particular  purpose,  motive  or  intent  is  a 
necessary  element  to  constitute  a  particular  species  or  degree  of 
crime,  the  jury  may  take  into  consideration  the  fact  that  the  accus- 
ed was  intoxicated  at  the  time,  in  determining  the  purpose, 
motive  or  intent  with  which  he  committed  the  act"  Here  we 
have  the  statute  upon  the  subject  in  clear  and  concise  language, 
with  the  attention  of  the  jury  specifically  called  theretoi  And 
then,,  after  the  reading  of  this  provision,  the  judge  concludes  his 
charge  upon  the  subject  by  referring  to  People  v.  Fish,  125  N. 
Y.  136,  26  N.  E.  819,  and  quoting  therefrom  the  following:  "To 
sustain  an  indictment  for  murder  in  the  first  degree,  the  people 
are  bound  to  show  that  the  defendant  intentionally  killed  the  de- 
ceased, with  premeditation  and  deliberation.  In  weighing  the 
evidence  as  to  premeditation  and  deliberation,  the  jury  is  bound 
to  take  into  account  the  condition  of  the  defendant  If,  howeveri 
it  appears  that  the  defendant,  although  intoxicated  at  time  of  the 
homicide,  was  sober  enough  to  form  an  intent,  and  to  deliberate 
and  premediate  the  crime,  his  responsibility  is  the  same  as  if  he 
had  been  perfectly  sober."  It  would  seem  that  this  quotation,  to- 
gether with  the  reading  of  the  provisions  of  the  Code,  must  have 
made  clear  to  the  minds  of  the  jurors  the  true  rule  upon  which 
they  were  to  determine  the  question  of  the  intention  and  the  deli- 
beration and  premeditation  under  which  the  defendant  acted.  It 
appears  that  the  defendant  drank  from  the  alcohol  produced  by 
George  twice;  that  he  also  drank  from  the  whiskey  purchased  by 
Webb  once  or  twice,  together  with  a  little  of  the  beer.  The 
amount  taken  by  him  at  the  time  of  the  drinking  does  not  ap- 
pear. Webb  states  that  he  did  not  appear  to  be  drunk.  After 
the  affray  he  ran  out  of  the  house,  then  sent  for  his  clothes,  talked 
about  the  knife,  what  he  had  done,  and  then  went  away.  The 
next  morning  he  talked  about  the  transaction,  told  about  the 
trouble  that  he  had  had  with  George,  and  how  he  had  stabbed 
him,  thus  indicating  that  he  had  a  pretty  clear  recollection  of  the 
transactioa 
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There  ia  nothing  appearing  in  the  evidence  in  reference  to  hi« 
condition  which  distinguishes  the  case  from  that  of  People  v.  Fish, 
supra  This  case  is  clearly  distingaishable  from  that  of  People  y. 
Ler>nardi,  143  N.  Y.  860,  38  N.  R  372.  In  that  case  the  homi- 
cide  was  committed  without  provocation  and  without  motive,  by 
a  person  who  at  the  time  was  very  much  intoxicated.  In  that 
case  the  court  charged,  in  substance,  that  if  the  defendant  had  in« 
telligence  enough  to  know  right  from  wrong,  that  the  act  he  com- 
mitted was  wrong,  he  was  responsible,  bnt  if  he  was  bereft  of 
reason,  sense,  and  judgment,  and  that  without  knowledge  or  intent 
as  to  the  result  of  his  act  he  was  irresponsible,  and  this  was  all  the 
conrt  would  say  as  to  the  intoxication,  as  bearing  upon  the  de« 
fendant's  capacity  to  distinguish  between  right  and  wrong.  Sub* 
sequently  the  court  charged '  that  if  the  defendant  was  sober 
enough  to  know  what  he  was  about,  that  the  act  was  wrong,  then 
his  intoxication  and  motive  would  both  exist,  and  the  one  would 
not  destroy  the  other ;  that  he  must  be  completely  intoxicated,  in 
order  to  be  excused,  eta  This  charge,  for  obvious  reasons,  was 
held  to  be  erroneous. 

Upon  the  trial  the  defendant  showed  by  a  witness  that  an  the 
time  of  the  homicide  he  was  sick.  The  witness  was  then  asked 
by  the  district  attorney  to  state  what  was  the  matter  with  him, 
and  the  witness  answered,  giving  the  character  of  his  disease.  It 
is  now  claimed  that  this  was  eiTor,  and  that  the  answer  tended  to 
prejudice  the  defendant  before  the  jury.  In  the  first  place,  no 
exception  was  taken  to  the  admission  of  the  evidence ;  and,  in  the 
next  place,  the  defendant  disclosed  the  character  of  his  difficulty 
on  two  occasions, — one  as  an  excuse  for  his  going  away  the  morn- 
ing after  the  homicide,  and  the  other  for  the  purpose  of  showing 
that  he  was  in  the  hospital,  and  not  in  the  prison,  on  Black welT^ 
Lsland,  at  the  time  of  his  arrest  It  is  quite  apparent  that  at  the 
time  of  the  trial  it  did  not  occur  to  the  defendant  that  the  evidence 
was  harmful.  He  then,  evidently,  had  more  confidence  in  the  in- 
telligence and  judgment  of  the  jurors.  It  is  now  asking  too  much 
of  a  court,  on  review,  to  hold  that  the  twelve  jurors,  selected  with 
the  care  and  deliberation  with  which  the  jurors  were  impaneled  in 
this  case,  were  so  weak,  incompetent,  and  utterly  unfit  for  the  dis- 
charge ni  the  duty  assigned  to  them,  that  they  found  this  man 
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guilty  by  reasoQ  of  the  affliction  or  disease  from  which  he  was 
suffering. 

It  would  seem  that  in  the  presenting  of  this  case  the  impression 
prevailed  that  a  murder  trial  is  conducted  under  different  rules, 
and  in  a  different  manner,  from  ordinary  triala  If  such  an  im- 
pression prevails,  it  is  a  mistake.  If  improper  evidence  is  admit- 
ted, the  attention  of  the  court  should  be  called  thereto  by  an  ex- 
ception. If  the  judge  misstates  the  law  or  the  evidence,  his  atten- 
tion should  be  called  thereto,  and  an  exception  taken  while  he 
has  an  opportunity  to  correct  his  instruction  to  the  jury.  To  dis- 
pense with  these  safeguards  would  enable  attorneys  to  trick  the 
court  in  nearly  every  trial  that  takes  place.  They  may  sit  by, 
keep  still,  and  permit  incompetent  evidence  to  be  received,  by 
their  conduct  impliedly  consenting  to  its  reception,  and  then,  after 
a  verdict  against  them,  insist  that  it  was  error,  and  the  judgment 
should  be  reversed.  It  is  provided  that  "when  the  judgment  is 
of  death  the  court  of  appeals  may  order  a  new  trial,  if  it  be  satisfied 
that  ♦  ♦  ♦  justice  requires  a  new  trial,  whether  any  excep- 
tions shall  have  been  taken  or  not  in  the  court  below."  Code  Or. 
Proc.  §  527.  Power  is  here  given  to  the  court  of  appeals  to  order 
a  new  trial  when  justice  requires  it  This  power,  however,  should 
be  exercised  only  in  cases  where  manifest  injustice  has  been  done, 
and  where  it  is  apparent  to  the  court  that  a  different  result  ought 
to  have  been  reached.  People  v.  Kelly,  118  N.  Y.  647,  21  N.  E. 
122;  People  v.  Cignarale,  110  N.  Y.  28,  17  N.  K  135;  People  v. 
Fish,  125  N.  Y.  186-144;  26  K  E.  819.  The  judgment  and  con. 
viction  should  be  affirmed. 

O'BRIEN,  BARTLETT,  and  VANN,  JJ.,  concur  with 
#IAR  TIN,  J.,  for  reversal.  ANDREWS,  0.  J.,  and  GRAY,  J., 
concur  with  HAIGHT,  J.,  for  affirmance. 

Judgment  reveraed. 

NOTE  ON  •'PROOF  OP  HANDWlUilNQ." 

V  Other  Instruments  of  the  same  gteneral  character,  proven  to  be  in  defendant's 
handwriting,  are  admissible^  in  a  prosecution  for  forging  a  money  order,  for 
the  purpose  of  comparison,  and  also,  it  smum,  for  the  purpose  of  showing  his 
guilty  knowledge  in  passing  such  order.  People  t.  Bibby  (Gal.).  87  P.  781;  91 
Cal.  470. 
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Uuder  ch.  86  of  1880,  as  amended  by  ch.  665  of  1888,  tbe  subniissioQ  of  a 
writing  to  a  Jury  must  be  in  connection  with  the  testimony  of  witnesses  in  re- 
gard to  the  validity  or  authorsbip  of  the  yarious  handwritings.  People  ▼• 
PioGkney,  67  Hun.  428;  51  8t.  Rep.  810;  23  Supp.  lia  Buch  handwriting  can* 
not,  independent  of  the  examination  of  witnesses,  be  submitted  to  the  jury  for 
the  purpose  of  arbitrary  comparison.  Id.  The  handwriting  can  only  be  in- 
spected  by  the  jury  in  aid  of  the  testimony  of  witnesses  in  referenct^  to  the  au- 
thorship of  the  handwriting  in  question.  Id. 

Cliapter  86  of  1880  only  permits  a  comparison  to  be  made  by  a  witness  of  a 
disputed  writing  with  any  writing  proved  to  be  genuine,  and  the  submission 
of  such  writings,  and  the  evidence  of  such  witnesses  to  the  court  and  jury,  as 
evidence  of  the  genuineness  or  otherwise,  of  the  writing  in  dispute.  People  ▼. 
Seyerance,  67  Hun,  182;  51  St.  Rep.  899;  22  Supp.  91.  It  confers  no  authority 
which  will  justify  a  court  in  permitting  a  witness  to  testify  to  the  handwriting 
of  a  person,  when  he  has  no  knowledge  of  its  genuineness,  except  from  having 
seen  a  signature  tliat  was  proved  to  be  genuine.    Id. 

Writing,  specially  prepared  foi*the  purpose  of  comparison,  Is  inadmissible 
on  a  question  of  genuineness.  Hickory  v.  United  States,  14  Sup.  Ct.  884;  151 
U.  S.  803. 

Where  it  is  sought  to  prove  that  defendant  wrote  a  certain  letter,  an  affidavit 
made  by  the  accused  in  the  same  case,  the  signature  of  which  is  admitted  to  be 
genuine,  is  a  proper  standard  of  comparison.  State  v.  DeGraff,  18  S.  E.  507; 
118N.C.688. 

NOTE  ON  "INT02LICATI0N  AS  A  DEFENSE." 

Voluntary  intoxication  does  not  render  an  act  less  criminal,  but  it  may  be 
considered  in  determining  the  intent.    People  v.  Young  (Cal.),  36  P.  770. 

Voluntary  intoxication  of  defendant  at  the  time  of  committing  a  rape  con- 
stitutes  no  excuse  in  law  for  the  crime.  State  v.  Murphy,  25  S.  W.  95;  118 
Mo.  7. 

Defense,  on  trial  for  carrying  brass  knucks,  that  defendant  was  too  drunk  to 
know  that  he  was  carrying  them  is  no  ground  for  acquittal  Osborn  v.  State 
(Tex.  Ct.  App.),  26  S.  W.  625. 

If  persons  giving  whiskey  to  another,  "in  a  social  way,  and  with  no  view 
or  purpose  at  the  time"  to  iudnce  him  to  commit  a  crime,  and  afterwards, 
while  he  is  so  drunk  that  he  knows  not  what  he  does,  procure  him  to  commit 
a  crime,  he  is  legally  responsible.  McCook  v.  State  (Oa.),  17  8.  E.  1019;  91 
Ga.  740. 

When  drunkenness  is  set  up,  not  as  an  excuse  for  an  admitted  act,  but  to 
show  physical  inability  to  do  the  act  at  all,  it  is  proper  to  charge  that  while 
drunkenness  is  no  excuse  for  crime,  it  is  a  fact  which  may  be  proved 
to  throw  light  on  other  facts  or  circumstances  in  the  case.  Jenkins  v.  State 
(Ga.),  18  S.  E.  992. 

Delirium  tremens,  the  immediate  cause  of  which  is  generally  an  abstinence 
from  liquor  after  a  prolonged  intoxication,  and  which  is  always  an  involuntary 
xiisolt  thereof,  is  not  included  in  Art.  40a,  Tex.  Pen.  Code.    Kelly  v.  State 
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(Tex.  Or.  App.).  20  8.  W.  857;  81  Tex.  Cr.  R.  210.    This  article  appaes  odI/ 
to  Insanity  caused  by  tlie  recenrt  use  of  intoxicating  liquors.    Id. 

Intoxication  Is  no  Justification  or  excuse  for  crime;  but  evidence  of  axcetrfTe 
intoxication  by^which  the  party  is  wholly  deprived  of  reason,  if  not  indulged 
in  to  commit  crime,  may  be  admitted  to  the  jury  for  it  to  consider  whether  in 
fact  a  crime  has  been  committed,  or  to  determine  the  degree,  where  the  offense 
consists  of  several  degrees.    O'Grady  v.  State  (Neb.),  54  N,  W.  556 


0 .  "     January  26, 1897, 

PEOPLE  V.  FRANK  0.  CONROY. 

L  Appeal— Rboobd— Correction. 

The  power  of  correcting  alleged  mistakes  in  the  stenographer's  minutea 
which  form  part  of  the  case  and  exceptions  upon  an  appeal  in  a  criminal 
action,  if  it  exists  in  any  officer  or  tribunal,  can  be  exercised  only  after 
due  opportunity  has  been  afforded  to  the  defendant  to  be  heard* 

9.  Sams. 

In  such  case,  it  is  the  duty  of  the  clerk  to  cause  the  stenographer's  min- 
utes to  be  printed  literally  as  filed,  without  change  or  alteration  of  any 
kind  made  after  date  of  filing.  If  such  changes  may  be  made  at  all  it  is 
not  for  the  clerk  to  make  them,  without  the  knowledge  or  consent  of  the 
defendant,  or  to  practically  indorse  them  after  they  have  been  thus  made- 

8.  Same. 

The  court  of  appeals,  though  it  has  no  power  to  alter  the  record  fur- 
nislied  by  the  county  clerk,  has  power  to  require  the  clerk  to  do  his  duty 
by  obeying  the  statute. 

4.  Same. 

The  court  of  appeals  has,  upon  a  proper  application  and  the  full  presen- 
tation of  the  facts,  the  right  to  determine  whether  the  records  have  been 
prepared  and  printed  according  to  law,  and,  if  it  finds  that  they  have  not, 
to  direct  the  clerk  accordingly. 

Motion  by  appellant  to  require  the  clerk  to  print  and  serve  the 
record,  as  required  by  statute,  upon  appeal  from  a  judgment,  con- 
victing defendant  of  niurder  in  the  first  degree. 

Frank  0.  Conroy  was  convicted  of  murder  in  the  first  degree 
and  sentenced  to  death  and  appeala     Motion  by  appellant  to  re- 
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quire  tbe  clerk  to  print  and  aerve  the  reoord  as  required  bj.the 

Btatute. 

John  d  Seeler,  for  tbe  motion. 
Ledyard  P.  Hale,  for  the  peopla 

PER  CURIAM.— On  the  10th  of  August,  1896,  at  the  trial 
term  of  the  supreme  court  held  in  and  for  the  county  of  St.  Law- 
rence, the  defendant  was  convicted  of  the  crime  of  murder  in  the 
first  degree,  and  sentenced  to  be  put  to  death  in  the  manner  pre- 
scribed by  law  during  the  week  commencing  on  the  28th  of  Sep- 
tember, 1896.  On  the  12th  of  that  month  an  appeal  from  the 
judgment  of  conviction  was  taken  to  this  court,  and,  in  due  course 
of  time,  printed  copies  of  the  judgment  roll,  notice  of  appeal,  and 
what  purported  to  be  the  minutes  of  the  stenographer,  as  tran- 
scribed and  certified  by  him  and  filed  with  the  county  clerk,  were 
served  on  the  attorney  for  the  defendant  Each  copy  bore  the 
certificate  of  the  county  clerk  that  it  was  a  copy  of  the  stenog- 
rapher's minutes,  the  notice  of  appeal,  and  the  judgment  roll  on 
file  in  his  office,  and  that  the  same  had  been  compared  by  him 
with  the  originals,  and  that  they  were  correct  transcripts  tlierefrom 
and  of  the  whole  thereof.  Upon  comparing  the  printed  copies 
thus  certified  with  the  original  transcript  of  the  minutes  filed  with 
the  county  clerk,  and  with  the  copy  filed  with  the  governor,  it  ap- 
peared that  changes  had  been  made  therein,  but  on  investigation 
it  also  appeared  that  such  changes  were  made  in  good  faith,  to 
correct  what  were  regarded  as  manifested  errors,  and  not  for  the 
purpose  of  prejudicing  the  defendant  While  some  changes  were 
made  by  the  stenographer  by  interlineation  before  the  minutes 
were  filed,  so  as  to  conform  to  his  original  notes,  others  were  made 
without  his  authority,  after  the  minutes  were  filed,  and  without 
the  knowledge  or  consent  of  the  defendent  or  his  attorney.  Our 
attention  is  called  specifically  to  upward  of  100  changes,  the  most 
of  which  appear  upon  inspection  to  be  of  no  material  importance, 
as  they  simply  correct  mistakes  in  grammar  and  the  like,  without 
changing  the  meaning  in  any  particular;  but  a  few,  if  not  clearly 
material,  are  of  such  a  character  as  to  make  it  a  debatable  question 
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whether  they  may  not  prejudice  the  defendant  upon  the  hearing 
of  the  appeal 

By  section  485  of  the  Code  of  Criminal  Procedure  the  clerk  is 
required,  upon  a  conviction  for  a  criminal  oflfense,  to  make  up  a 
judgment  roll  consisting  of  various  papers,  which  are  carefully 
specified,  and,  as  the  section  further  provides,  "when  a  judgment 
is  of  death  the  clerk,  in  addition  to  the  foregoing,  must  forthwith 
cause  to  be  prepared  and  printed  the  number  of  copies  of  the  ste- 
nographer's minutes  and  judgment  roll  which  are  required  by  the 
rules  of  the  court  of  appeals,  which  shall  form  a  case  and  ex- 
ceptions upon  which  the  appeal  shall  be  heard, "  and  the  expense 
of  preparing  and  printing  the  same  is  made  a  county  charge.  The 
practice  thus  authorized  is  anomalous,  and  dififers  radically  from 
the  onlinary  means  provided  for  the  review  of  judgments,  both 
civil  and  criminal.  Ordinarily,  a  case  is  made  by  the  appellant, 
to  which  the  respondent  may  proi)Ose  amendments,  and,  if  these 
are  not  agreed  upon  by  the  attorneys  for  the  respective  parties, 
they  are  settled  by  the  judge  who  presides  at  the  trial.  In  this 
way,  as  the  experience  of  generations  has  shown,  substantial  ac- 
curacy is  attained,  and  the  case  is  presented  to  the  appellate  court 
upon  as  perfect  a  picture  of  what  transpired  at  the  trial  as  can 
well  be  secured.  Even  on  an  appeal  from  justice's  court,  in  a 
civil  action  involving  the  most  trifling  sum,  there  is  careful  pro- 
vision for  repeated  amendments  of  the  return  in  oi'der  to  obtain 
a  correct  record  for  the  purpose  of  reviewing  the  judgment  Upon 
an  appeal,  however,  from  a  judgment  of  conviction  in  a  capital 
case,  involving  the  highest  peril  to  which  a  human  being  can  be 
ex))Osed,  no  opportunity  is,  in  terms,  provided  for  the  correction 
of  the  most  glaring  mistake,  or  the  settlement  of  questions  as  to 
alleged  mistakes,  as  there  is  in  civil  cases  by  hearing  on  notice  be- 
fore the  presiding  judge,  who,  by  his  experience,  knowledge,  and 
impartiality,  is  in  a  better  position  to  determine  what  the  record 
should  be  than  any  one  else.  The  stenographer's  minutes,  with 
the  crude  and  literal  statements  of  counsel,  witnesses,  and  jurors, 
material  and  immaterial,  with  all  the  inaccuracies  of  grammar, 
absence  of  clearness,  and  want  of  condensation  incident  to  verbal 
utterances  written  down  and  transscribed  verbatim,  are  now,  as  the 
statute  has  usually  been  enforced  in  practice,  printed  in  h»c  verba 
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«nder  the  direction  of  the  county  clerk.  No  express  provision  is 
made  by  which  a  mistake,  however  obvious,  can  be  corrected,  or 
a  statement  however  immaterial  can  be  omitted.  While  the  statute 
says  that  the  clerk  must  "  cause  to  be  prepared  and  printed  "  the 
requisite  number  of  copies,  no  direction  is  given  as  to  what  prepara- 
tion he  is  to  make,  and  it  doubtless  means  that  he  is  simply  to 
cause  copies  to  be  made  for  printing,  as  it  would  not  be  reasonable 
to  intrust  that  officer  with  the  power  to  make  a  case,  without  no- 
tice to  either  party,  either  by  changing  the  minutes  of  the  steno- 
grapher or  reducing  them  to  narrative  form.  It  is  claimed  that  no 
courtor  officer  has  the  power,  either  with  or  without  notice  to  the 
parties,  to  makeany  change  whatever  in  the  minutes  of  the  stenogra- 
pher after  they  have  been  filed  with  the  county  clerk.  We  do 
not  now  sustain,  nor  do  we  dissent  from,  this  position  taken  by 
the  defendant's  counsel.  It  may  be  that  the  statute  compels  this 
conclusion.  On  the  other  hand,  it  may  be  that  there  is  an  implied 
power  to  correct  mistakes,  springing  from  the  commanding  necessity 
of  the  situation,  the  nature  of  the  case  and  exceptions,  and  the 
method  of  procedure  in  all  otiier  appeals  that  prevailed  when  the 
j^tatuie  was  past  We  are  not  now  required  to  decide  whether  such 
a  power  exists  or  not  We  simply  hold  that,  if  it  does  exist  in  some 
office  or  tribunal,  it  can  only  be  exercised  after  due  opportunity 
has  been  offered  to  the  defendant  to  be  heard.  To  hold  otlierwise 
would  violate  every  precedent  that  has  been  created  to  protect 
righta  of  property  and  the  liberty  of  the  person.  The  changes 
made  in  the  stenographer's  minutes  under  consideration,  after  they 
had  been  filed  with  the  county  clerk,  were  without  notice  and 
without  authority.  Even  if  they  were  immaterial  and  made  with 
the  best  of  motives,  we  cannot  too  strongly  condemn  any  inter- 
ference with  A  public  record  of  such  great  importance.  On  the 
facts  as  they  now  appear,  we  think  it  is  the  duty  of  the  clerk  to 
CBuse  the  stenographer's  minutes  to  be  printed  literally  as  filed, 
without  charge  or  alteration  of  any  kind  made  after  that  date.  If 
changes  may  be  made  at  all  it  is  not  for  him  to  make  them,  with 
out  the  knowledge  or  consent  of  the  defendant,  or  to  practically 
indorse  them  after  they  have  been  thus  made.  He  has  lo  more 
power  to  alter  the  stenographer's  minutes,  or  to  adopt  an  altera- 
tion made  by  some  one  else,  tben  he  has  to  tamper  with  the  judg- 
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ment  roll  itsell  What  we  have  said  in  relation  to  him  applies 
with  equal  force  to  every  one  else,  unless  it  may  be,  as  we  have 
suggested,  but  not  decided,  that  mistakes  may  be  corrected  upon 
due  notice  to  the  defendant,  or  with  his  consent 

Our  power  to  make  tlie  order  asked  for  by  the  defendant  is 
challenged  by  the  learned  district  attorney  upon  the  ground  that 
the  statute  has  not  conferred  upon  us  the  requisite  authority.  In 
People  V.  Hoch,  150  N.  Y.  291,  44  N.  E.  976,  we  held  that  we 
had  no  power  to  alter  the  record  furnished  us  by  the  county  clerk. 
We  still  adhere  to  that  conclusion,  but  we  further  hold  that  we 
have  power  to  require  the  clerk  to  do  his  duty  by  obeying  the 
statute.  This  power  exists  by  necessary  implication,  as  the  right 
to  hear  the  appeal  involves  the  right  to  require  such  a  record  to 
be  presented  as  the  law  commands  the  clerk  to  prepare  and  print. 
Unless  he  does  his  duty,  the  right  of  appeal  given  to  the  defendant 
may  be  of  no  avail.  As  the  printed  records  are  required  to  be 
furnished  to  us  for  official  action,  we  necessarily  have  the  right  to 
determine,  upon  a  proper  application  and  the  full  presentation  of 
the  facts,  whether  they  have  been  prepared  and  printed  according 
to  law,  and,  if  we  find  tlmt  they  have  not,  to  direct  the  clerk  ac- 
cordingly. While  we  think,  therefore,  that  the  motion  should  be 
granted,  before  we  take  leave  of  the  subject  we  wish  to  call  atten- 
tion to  some  evils  that  have  been  introduced  by  the  strange  and 
unsafe  practice  provided  by  the  statute  under  consideration.  The 
expense  of  printing  the  record,  which  falls  upon  the  county  where 
the  case  arose,  is  usually  doubled,  and  sometime  quadrupled,  not 
only  by  including  immaterial  matter,  but  also  by  presenting  the 
evidence  in  the  form  of  questions  and  answers,  instead  of  condens- 
ing it  in  the  form  of  a  narrative.  The  appeal  books  in  the  murder 
cases  that  have  been  before  us  during  the  comparatively  brief 
period  that  this  statute  has  been  in  force  contain  thousands  upon 
thousands  of  pages  of  evidence  taken  upon  the  examination  of 
jurors,  although  no  objection  was  made  nor  exception  taken,  and 
in  many  instances  where  the  juror  did  not  sit  upon  the  trial.  We 
have  had  cases  presented  where  between  three  and  four  hundred 
pages  of  printed  record  contained  only  matter  of  this  kind,  the 
printing  of  which  cost  several  hundred  dollars,  and  yet  it  was  not 
only  absolutely  useless,  but  it  imposed  an  unnecessary  buixlen  upoa 
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the  judges  who  had  to  read  it  in  order  to  discharge  their  duty  to  the 
parties,  for  only  by  reading  oould  they  tell  whether  it  was  material 
or  not  A  record  of  one  thousand  pages,  which  is  not  unusual  in 
these  cases,  if  prepared  in  the  narrative  form  in  which  civil  cases 
are  required  to  be  presented  to  the  court,  could  ordinary  be  re- 
duced to  not  more  than  three  or  four  hundred  pagea  The  saving 
of  expenses  to  the  people,  and  of  labor  to  the  judges,  who  in  the 
crowded  condition  of  the  calendar,  have  no  time  to  waste  on  use- 
less investigation,  induces  us  to  again  call  attention  to  the  subject^ 
as  we  did  on  a  former  occasion.  People  v.  Shea,  147  N.  Y.  78-86, 
41  N.  R  505.  Aside  from  the  saving  of  expense  to  the  publio 
and  the  time  of  the  court,  it  is  dangerous  to  permit  an  appeal  in* 
volving  human  life  to  be  heard  upon  a  record,  the  correctness 
of  which  depends  wholly  upon  the  accuracy  of  a  single  of- 
ficial, working,  always  rapidly,  frequently  under  great  difficul- 
ties, and  sometimes  in  the  midst  of  confusion  caused  by  the  wit- 
ness and  both  counsel  speaking  at  the  same  time.  It  is  no  reflec- 
tion upon  the  faithful  body  of  men  who  serve  as  stenographers  in 
the  trial  courts  to  say  that  they  cannot  always  be  accurate;  that 
they  sometimes  misunderstand  the  answers  of  witnesses,  and  fail 
to  catch  the  exact  words  of  the  court  in  its  rulings  or  charge.  It 
is  possible  that  a  stenographer  maybe  incompetent,  or  suffering 
from  some  ailment,  temporary  or  permanent,  that  would  prevent 
him  from  hearing  accurately  or  recording  literally  what  transpires 
on  the  trial.  As  the  change  of  a  single  word  may  involve  serious 
consequences,  the  propriety  of  requiring  a  case  to  be  made  and 
settled  in  the  usual  way  is  too  obvious  for  discussion.  While  per- 
fect accuracy  is  not  attainable  by  any  method,  when  a  proposed 
case  is  carefully  prepared  and  presented  with  the  amendments 
proposed  by  the  other  side  to  the  presiding  judge  for  settlement, 
that  officer,  aided  by  the  minutes  of  the  stenographer,  the  sugges- 
tions of  counsel,  and  his  own  minutes  and  recollection,  is  in  a  po- 
sition to  insure  a  record  that  is  substantially  correcL  We  hope 
that  the  safe  practice  which  formerly  prevailed  may  be  restored. 
Eeturning  to  the  matter  directly  before  us,  it  is  ordered  that  the 
county  clerk  of  St  Lawrence  county  forthwith  cause  to  be  pre- 
pared, printed,  and  served  the  number  of  copies  of  the  stenographer's 
minutes  and  judgment  roll  required  by  the  rules  of  this  courts  and 
Vol.  XII— 34 
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that  such  minutes  be  printed  as  they  were  filed  by  the  stenographer, 
without  omission  or  change  of  any  kind. 

All  concur. 

Motion  granted. 


February  3, 1897.  rj 

PEOPLE  ex  reL  BERNARD  RITZENTHALER  v.  EDWARD 
F.  HIGGINS  et  al. 

1.  Bastardy— Chartbr  op  Rochbstbb. 

The  principal,  If  not  the  substantial,  change  made  in  the  charter  of 
Rochester  in  section  842  of  the  Code  of  Criminal  Procedure,  aside  from 
conferring  jurisdiction  in  bastardy  cases  upon  the  local  court,  was  to  pro- 
vide that  upon  the  return  of  the  warrant  and  at  any  stage  of  the  proceed- 
ings, except  during  the  examination  and  determination,  the  court  could  be 
held  by  single  justice. 

H,  Same. 

A  general  provision  of  the  Code,  regulating  the  procedure  in  this  class 
of  cases,  is  not  to  be  deemed  to  be  modiQed  or  changed,  in  its  application 
to  a  particular  locality  of  the  state,  by  words  of  doubtful  import,  relating 
another  subject. 

3.  Same— Bond— Surety. 

A  surety  on  an  undertaking,  given  on  an  adjournment  in  bastardy  pro. 
ceedings,  Is  not  only  entitled  to  insist  that  he  shall  not  be  held  liable  except 
according  to  the  very  terms  of  the  obligation,  but  he  may  also  defend  upon 
the  ground  that  the  instrument  was  not  given  according  to  the  require- 
ments of  the  statute,  and  that  the  officer  who  took  it  was  without  jurisdic. 
tion. 

4.  Same. 

The  parties,  by  their  consent  or  agreement  to  adjourn  the  cause  from 
time  to  time,  cannot  bind  the  surety,  unless  he  was  so  bound  in  the  first 
instance. 

6.  Same. 

Neither  the  statute  nor  the  terms  of  the  bond  contemplate  or  provide 
for  successive  adjournments  from  time  to  time,  for  an  indefinite  peHod, 
without  entering  upon  the  trial 

t.  Same. 

A  bond  given  in  such  a  proceeding  is  not  to  be  considered  as  a  contract 
between  the  parties. 


Digitized  by  VjOOQIC 


PEOPLE  EX  REL.   RITZENTHALER  V.   HIGOINS  ET  AU      187 

7.   SaXB -PlIOCKDnRE. 

The  rarioiu  lections  of  the  Code  of  Criminal  Procedure,  which  regulate 
t* .     the  practice  in  such  cases,  do  not  authorize  one  magistrate  to  issue  th« 
warrant,  and  another  to  let  the  defendant  to  bail 

Ap])eal  from  a  judgment,  affirming  a  judgment  of  the  general 
term  of  tbe  supreme  court,  which  affirmed  a  judgment  of  the 
county  court,  affirming  a  judgment  of  the  municipal  court  in  favor 
of  plaintiff. 

Edward  F.  Wellington,  for  appellant 

A.  J.  Bodenbeck,  for  respondent 

O'BRIEN,  J. — The  defendant  who  brings  this  appeal  was  on^ 
of  the  sureties  upon  a  bond  given  upon  an  adjournment  of  bas. 
tardy  proceedings  which  had  been  instituted  by  the  people,  on 
the  relation  of  the  overseer  of  the  poor  of  the  city  of  Rochester, 
against  one  Dorian  Clapp.  The  procedure  in  such  cases  is  regu- 
lated by  titles,  cL  1,  of  the  Code  of  Criminal  Procedure,  as  modi- 
fied by  certain  provisions  ol  the  charter  of  the  city  of  Rochester, 
conferring  jurisdiction  in  such  cases  upon  the  municipal  court  of 
that  city.  Laws  1890,  ch.  56L  That  court  is  created  and  organ- 
ized by  the  city  charter,  with  two  justices  or  judges,  either  of 
whom  may  hold  courts  and  render  judgments  in  such  cases  as  fall 
within  the  jurisdiction  conferred.  By  section  842  of  the  Code  of 
Criminal  Procedure,  the  officer  who  issues  a  warrant  or  makes  an 
examination  in  a  proceeding  of  this  character  is  defined  and  desig- 
nated as  a  magistrate;  and  the  principal,  if  not  the  only  substan- 
tial change  made  by  the  charter,  aside  from  conferring  jurisdiction 
in  such  cases  upon  the  local  court,  was  to  provide  that  upon  the 
return  of  the  warrant,  and  at  any  stage  of  the  proceedings,  except 
during  the  examination  and  determination,  the  court  could  be 
held  by  a  single  justice,  whereas,  by  section  848  of  the  Code,  the 
magistrate,  when  the  warrant  is  served  and  the  defendant  brought 
before  him,  must  associate  with  himself  another  magistrate,  and  all 
the  proceedings  must  be  conducted  before  a  court  organized  with 
two  members.  In  all  other  respects  the  procedure  is  governed  by 
the  general  provisions  of  the  Code  of  Criminal  Procedure,  The  de- 
fendant 18  not  only  entitled  to  insist  that  he  shall  not  be  held  lia- 
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ble  except  according  to  the  very  terms  of  his  obligation,  but  he 
may  also  defend  upon  the  ground  that  the  instrument  was  not 
given  according  to  the  requirements  of  the  statute,  and  that  the- 
oflicer  who  took  it  was  without  jurisdiction.  It  appears  by  the 
findings  that  upon  the  defendant's  arrest,  on  the  23d  of  February^ 
1891,  he  was  brought  before  one  of  the  judges  of  the  municipal 
court,  was  arraigned,  and  pleaded  not  guilty,  and  upon  bis  request 
the  hearing  was  adjourned  to  the  9th  of  March  following.  It  is^ 
conceded  by  the  learned  counsel  for  the  plaintiff  that,  under  the 
Code  of  Criminal  Procedure,  there  could  have  been  but  one  ad- 
journment, to  some  time  not  exceeding  thirty  days,  but  in  this 
case  the  cause  was  again  adjourned  on  March  9th  to  March  25th, 
and  again  to  April  8th,  and  finally  to  May  4th,  when,  upon  the 
failure  of  the  defendant  to  appear,  an  order  was  entered  directing 
the  prosecution  of  the  bond.  It  does  not  appear  to  us  that  the 
language  of  the  city  charter  has  enlarged  the  scope  or  the  power 
of  the  court  in  such  proceedings  with  respect  to  the  granting  of 
adjournments.  That  statute  contains  no  affirmative  provision  on 
tliat  subject,  and  it  does  provide  that  in  all  other  respects  the  pro- 
cedure prescribed  by  the  Code  must  be  followed ;  and,  as  already 
suggested,  section  819  contemplates  but  one  adjournment,  and  that 
upon  the  application  of  the  defendant,  for  good  cause  shown,  and 
then  not  exceeding  thirty  daya^ 

The  charter  (sec.  245,  subd.  15)  contains  some  provisions  as  to 
the  form  of  the  bond  which  the  defendant  is  required  to  give  as  a 
condition  of  the  adjournment,  but  there  is  no  reason  to  believe 
that  the  legislature  intended,  when  prescribing  the  form  of  the 
bond,  to  enlarge  the  power  of  the  court  to  grant  ailjournments.  A 
general  provision  of  the  Code  regulating  the  procedure  in  this  class 
of  cases  is  not  to  be  deemed  to  be  modified  or  changed,  in  its  ap- 
plication to  a  particular  locality  of  the  state,  by  words  of  doubtful 
import,  relating  to  another  subject  The  bond  in  this  case  follows 
the  language  of  the  statute,  and  its  true  scope  and  meaning  must 
be  determined  in  order  to  ascertain  the  extent  of  the  defendant's 
obligation.  After  reciting  the  charge  against  the  defendant,  and 
his  arrest,  the  instrument  proceeds  as  follows:  "And  whereas,  at 
the  request  of  said  Dorian  Clapp,  and  for  sufficient  reasons  given, 
the  said  judge  has  determined  to  adjourn  the  examination  and  de- 
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iennination  of  tbe  said  mfttter  and  charge,  upon  the  execatioQ 
of  thiB  bond,  tintil  the  9th  day  of  March,  1891,  at  9:30  o'clock  ia 
the  forenoon,  at  the  court  roooi  of  said  municipal  court  in  Bochea- 
ter  aforesaid :  Now,  therefore,  if  the  said  Dorian  Clapp  shall  per* 
Bonally  appear  before  the  said  municipal  court  at  the  time  and 
place  last  aforesaid,  ahd  at  such  other  time  or  times  to  which  ad- 
journments may  be  had,  for  tbe  purpose  of  the  examination  and 
determination  therein,  and  will  render  himself  amenable  to  any 
process,  order,  or  commitment  that  may  be  issued  or  made  in  such 
proceedings,  then  this  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  rirtue."  The  sureties  upon  this  instrument  un- 
dertook that  their  principal  dhould  appear  before  the  court  on  the 
9th  of  March,  and  they  have  been  held  liable  in  this  case  for  failure 
to  appear  on  the  4th  day  of  May.  The  judgment  proceeds  on  the 
theory  that  when  such  a  bond  is  once  given  the  surety  re- 
mains liable,  through  an  indefinite  number  of  adjournments 
made  by  the  consent  of  the  parties  to  the  proceeding,  and  for  their 
own  convenience,  but  without  the  consent  of  the  surety.  The 
statute  does  not  contemplate  that  a  proceeding  of  this  character 
shall  be  kept  alive  by  successive  adjournments  by  consent  of  the 
parties,  and  for  their  convenience.  The  parties,  by  their  consent 
or  agreement  to  adjourn  the  cause  from  time  to  time,  cannot  bind 
the  surety,  unless  he  was  so  bound  in  the  first  instance.  The 
surety  was  bound  if  his  principal  failed  to  appear  on  the  9th  of 
March,  **and  at  such  other  time  or  times  to  which  adjournments 
may  be  had,  for  the  purpose  of  examination  and  determination 
therein."  These  last  words  were  not  intended  to  cover  the  case 
of  successive  adjournments  by  the  consent  of  parties,  but  such  a 
case  as  was  before  this  court  in  People  v.  Millham,  100  N.  Y.  273, 
■S  N.-'E.  196,  where  the  bond  provided  for  the  appearance  of  the 
party  before  the  justices  on  a  certain  day,  and  he  did  so  appear, 
and  the  trial  or  examination  was  entered  upon,  but  not  concluded 
for  some  days  thereafter,  when  the  party  escaped  before  the  final 
determination,  and  while  the  trial  was  in  progress.  It  was  held 
that  the  nonappearance  of  the  defendant  under  these  circumstances 
was  a  breach  of  the  conditions  of  the  bond,  since  the  meaning  of 
the  condition,  when  read  with  the  statute,  was  to  secure  the  at. 
tendance  of  the  defendant,  not  only  on  the  adjourned  day,  but 
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during  the  trial,  and  aotil  it  was  terminated.  It  was  said  in  that 
case,  however,  that  a  different  rule  might  apply  when  a  further 
adjournment  was  granted  before  the  commencement  of  the  hear- 
ing. It  seems  to  us  that  the  language  used  in  the  city  charter 
with  respect  to  the  form  of  the  bond  was  intended  to  cover  just 
such  a  case,  and  not  to  change  the  general  provisions  of 
the  CodcL  The  words  relate  to  an  adjournment ''  for  the  pur- 
poses of  the  examination ; "  that  is,  for  the  purpose  of  com- 
pleting an  examination  already  commenced  The  adjournments 
in  this  case  were  not  for  the  examination,  in  the  sense  in  which 
these  words  are  used  in  the  bond,  but  for  the  convenience  of  the 
parties,  or  some  other  purpose  of  their  own.  The  condition 
of  the  bond  was  satisfied  by  the  appearance  of  the  defendant  be- 
fore  the  court  on  the  9th  of  March,  and  had  the  trial  commenced 
on  that  day,  without  being  completed,  the  obligation  of  the  surety 
'  would  also  extend  to  subsequent  adjournments  from  time  to  time 
for  the  purposes  of  the  trial  and  determination.  But  neither  the 
statute  nor  the  terms  of  the  bond  contemplate  or  provide  for  suc- 
cessive adjournments  from  time  to  time,  for  an  indefinite  period, 
without  entering  upon  the  trial,  as  were  had  in  this  casa  It  may 
be  that  such  adjournments,  when  made  by  consent  of  the  parties, 
would  preserve  the  jurisdiction  of  the  court  over  the  case,  and 
over  the  parties  themselves,  but  such  consent  could  not  enlarge  the 
obligation  of  the  surety.  The  statute  and  the  instrument  itself 
should  be  construed  in  such  a  way  that  the  surety  would  be  able 
to  know  in  advance  of  the  execution  the  full  scope  and  extent  of  the 
obligation  which  he  is  about  to  assume  If  the  parties,  without 
his  consent,  can  continue  the  proceeding  by  adjournments  for  an 
indefinite  time,  it  would  be  impossible  for  him  to  know  when  his 
liability  is  to  end.  If  these  views  are  correct,  the  failure  of  the 
defendant  in  the  proceeding  to  appear  before  the  court  on  the  4th 
of  May  was  not  a  breach  of  the  conditions  of  the  bond,  as  the  surety 
was  not  bound  for  his  appearance  at  that  time. 

A  bond  gives  in  such  a  proceeding  is  not  to  be  considered 
merely  as  a  contract  between  the  partiea  It  is  something  more. 
It  is  part  and  parcel  of  a  judicial  proceeding,  and  unless  the  officer 
who  required  the  party  to  give  it,  as  a  condition  of  the  adjourn- 
ment, had  jurisdiction  of  the  person  and  the  case,  it  is  void     The 
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application  for  the  warrant  in  the  proceeding  was  made  to  Justice 
Warner,  and  he  issued  the  warrant  Under  the  provisions  of  the 
Code,  the  party  when  arrested  must  in  such  a  case  as  this  be 
brought  before  the  magistrate  who  issued  the  warrant;  but  it  ap- 
pears that  he  was  in  fact  brought  before  the  other  justice  of  the 
court,  before  whom  he  was  arraigned  and  required  to  plead.  It 
was  tliis  officer,  who  required  the  bond,  fixed  the  amount  of  the 
penalty,  and  adjourned  the  case  till  the  9th  of  March.  The  various 
sections  of  the  Code  of  Criminal  Procedure  which  regulate  the 
practice  in  such  cases  do  not  authorize  one  magistrate  to  issue  the 
warrant,  and  another  to  let  the  defendant  to  bail.  Jurisdiction  of 
the  case  is  acquired  by  the  sworn  complaint,  and  the  officer  to 
whom  it  is  presented,  and  who  issues  the  warrant,  has  no  power 
to  turn  the  case  oyer  to  another,  either  for  the  purpose  of  an  ad- 
journment or  otherwisa  The  sole  jurisdiction  remains  with  the 
magistrate  before  whom  the  proceedings  were  instituted,  except 
that  on  the  final  hearing  he  must  associate  with  himself  another 
magistrate.  None  of  the  provisions  of  the  Code  have  been  chatig 
ed  in  this  respect  by  the  city  charter  Tliat  provides  that  the 
municipal  court,  at  any  stage  of  the  proceeding,  may  be  held  by 
one  of  the  judges,  which  means  nothing  more  than  that  one  judge 
may  hold  the  court  But  it  does  not  mean  that  a  part  of  the  pro- 
ceedings may  be  had  before  one  of  them,  and  part  before  the  other. 
Such  a  method  of  procedure  in  a  cause  pending  before  a  court  of 
special  and  limited  jurisdiction  would  be  so  anomalous  that  it 
cannot  be  supposed  that  it  was  within  the  intention  of  the  legis- 
lature, in  the  absence  of  language  clearly  manifesting  such  inten. 
tion;  and  surely  such  a  conclusion  cannot  be  drawn  from  a  pro- 
vision that  the  court,  in  all  stages  of  the  proceedings,  may  be  held 
by  one  of  the  justices.  The  findings  of  the  trial  court,  incor- 
porated in  the  decision,  are  to  the  efifect  that  all  the  proceedings 
were  before  the  same  justice;  and,  if  these  findings  were  support- 
ed by  the  evidence,  it  would,  of  course,  be  a  good  answer  to  this 
point  But  the  difficulty  is  that  they  are,  in  this  respect,  contrary 
to  the  admissions  of  the  pleadings,  to  the  proofs,  and  to  a  special 
finding  on  the  subject  made  at  the  request  of  the  defendant  The 
complaint  alleges,  and  the  answer  admits,  that  the  bond  was  given 
upon  an  adjournment  after  an  arraignment  and  plea  hy  the  accus- 
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ed  before  Justice  Whita  The  recitals  of  the  bond  show  the  same 
fact  The  constable  who  arrested  the  party  testified  to  the  same 
eSect,  and  the  court,  at  the  request  of  the  defendant  on  the  trial 
of  this  action,  made  a  finding  which  substantially  imports  that  such 
was  the  fact  In  view  of  all  this,  the  finding  that  the  bond  was 
given  upon  an  adjournment  made  by  Justice  Warner,  upon  the 
return  of  the  warrant,  is  not  sustained  by  the  proofs ;  and  the  case 
must  be  decided  upon  the  facts  as  they  appear  by  the  pleadings, 
by  the  recitals  in  the  bond,  the  proofs,  and  the  special  findinga. 
These  are  clearly  to  the  effect  that  the  application  was  made  to 
Justice  Warner,  and  that  he  issued  the  warrant ;  that  the  accused 
was  brought  before  Justice  White,  was  arraigned,  pleaded  not 
guilty,  applied  for  the  adjournment  to  March  9th,  which  was  grant- 
ed upon  the  execution  of  the  bond  in  suit  We  think  that  Justice 
White  has  no  juiisdiction  of  the  case,  and  consequently  the  bond 
was  void.  The  judgment  should  be  reversed,  and  a  new  trial 
granted ;  costs  to  abide  the  event 

All  concur,  excert  ANDEEWS,  Q  J.,  and  GRAY,  J.,  not  vot- 
ing.     HAIQHT,  J.,  taking  no  part 

Judgment  reversed. 


9nvtmt  (Sottvt— ($uem  Vrist  9tm. 

November,  1896. 
PEOPLE  V.  PATEICK  J.  GLEASON. 

BlBCTIOKS— YlOLATION  OF  ELECTION  LAWS. 

Where  the  defendant,  as  mayor  of  Long  Island  City,  has  examined  and 
refused  to  appoint  many  of  the  list  of  proposed  election  officers,  authenti- 
cated and  filed  by  the  local  organization  as  regular  by  the  last  preceding 
state  convention  of  the  Democratic  party  of  the  state,  and  has  also  exam- 
ined and  refused  to  appoint  many  of  such  officers  from  a  supplemental  list 
duly  authenticated  and  filed,  but  appointed  as  such  officers  in  their  stead 
persons  who  were  not  members  of  the  party  which  had  filed  the  list,  thus 
leavinfT  that  party  without  the  representation  given  to  it  by  law  and  the 
board  of  election  officers,  it  is  the  omission,  refusal  and  neglect  to  perform 
a  duty  required  of  the  defendant  by  the  election  law  and  constitutes  ft 
criminal  offense. 
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Demurrer  by  the  defendant  to  an  indictment  for  violation  of  tho 
election  law, 

Daniel  Noble,  district  attorney,  for  the  peoplei 

G^  W.  Stephens,  for  defendant 

GAYNOR,  J. — ^The  indictment  is  framed  under  section  41j  o£ 
the  Penal  Code,  which  makes  it  a  criminal  offense  for  a  public  offi* 
<5er  to  omit,  refuse,  or  n^lect  to  perform  any  duty  required  of  him 
by  the  election  law.  It  is  demurred  to  upon  the  sole  ground  that 
the  facts  stated  in  it  do  not  constitute  a  crime. 

L  The  election  law  provides  (1)  for  eight  "election  ofBcers"  in 
each  election  district,  viz,  "  four  inspectors,  two  poll  clerks,  and  two 
ballot  clerks ; ''  (2)  it  also  prohibits  the  appointment  of  any  person 
as  such  election  officer  who  does  not  possess  certain  specified  quail* 
fications,  and  (8)  requires  that  "each  class  of  such  officers  shall  be 
equally  divided  between  the  two  political  parties  which,  at  the  last 
preceding  election  for  governor,  polled  the  highest  and  next  high- 
est number  of  votes  for  such  office  in  the  state."    Section  11. 

2.  It  then  provides,  in  respect  of  cities  (section  12)  that  "  to  in- 
sure the  bipartisan  character  of  such  board  or  body  of  election  offi- 
cers,** "each  political  party  entitled  to  repi'esentation  in  such  board 
or  body"  shall  have  the  right  to  prepare  and  file  with  the  appointing 
board  or  officer,  viz*  the  mayor  of  the  city  in  every  case  (except  in 
the  cities  of  New  York  and  Brooklyn),  a  list  of  persons,  members 
of  such  party,  for  appointment  as  such  election  officers,"  such  list 
to  be  authenticated  by  the  chairman  and  secretary  of  the  local  gen- 
eral committee  of  such  party,  and  that  "if  more  than  one  such  list 
foe  submitted  in  the  name  or  on  behalf  of  the  same  political  party 
only  that  list  shall  be  accepted  which  is  authenticated,"  as  above 
stated,  by  the  officers  of  the  faction  or  section  of  such  party  which 
was  recognized  as  regular  by  the  last  preceding  state  convention 
of  such  party,"  or,  if  such  convention  were  held  within  a  year> 
"by  the  state  committee  of  such  party  "  organized  by  or  pursuant 
to  the  last  state  convention  of  such  party.  The  persons  thus  pro. 
posed  "may  be  examined  as  to  their  qualifications"  by  the  appoint- 
ing board  or  officer,  viz.  the  mayor  in  this  case.  This  has  reference 
to  the  qualifications  specified  by  the  election  law,  and  above  referred 
Vol.  Xn-a6 
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to.  The  appointing  board  or  officer  cannot  make  other  tests,  and 
election  officers  ars  specially  exempted  from  the  operation  of  the 
civil  service  law  (chapter  857,  Laws  1884,  §  8).  Those  found  quali- 
fied under  the  election  law  must  be  appointed.  If  any  are  found 
disqualified,  others  may  be  proposed  in  their  stead  by  a  supple- 
mental list  authenticated  the  same  as  the  original  list  These, 
again,  may  be  examined  in  like  manner,  and  qualified  or  rejected. 
If  no  list  be  submitted  by  a  political  party  entitled  to  such  election 
officei-s,  or  if  persons  submitted  be  found  disqualified,  then  such 
board  or  officer  (says  the  statute)  "shall  proceed  to  select  in  such 
manner  as  may  seem  to  them  or  him  feasible  from  the  members  of 
the  party  or  parties  in  default,  or  whose  nominees  have  been  found 
disqualified,  and  shall  appoint  suitable  persons  to  act  an  election 
officers."  It  needs  to  be  noted  (for  thei*e  lies  the  offense  charged) 
that  the  appointees  must  be  **from  the  merabera  of  the  party"  in 
default,  or  whose  proposed  appointees  were  so  found  disqualified. 
That  there  may  be  no  failure  of  the  purpose  of  the  statute  by  the 
refusal  of  persons  so  appointed  to  serve,  the  statute  subjects  any 
appointee  who  fails  to  take  the  oath  of  office,  or  neglects  to  per- 
form the  duties  of  the  office,  to  a  penalty. 

The  scheme  of  the  election  law  seems  to  be  plain  enough.  The 
reference  to  a  party  is  all  the  time  to  state  parties.  The  state  party 
is  made  up  of  local  sections  or  segments,  being  local  organizations, 
all  connected  with  the  state  party  organization.  Local  organiza- 
tions not  connected  with  the  state  organization  are  not  a  part  of  the 
state  party.  Unity  of  political  faith  in  state  politics  is  not  enough. 
Actual  unity  in  state  party  organization  is  essential.  Without  the 
latter,  a  local  organization,  however  numerous,  is  not  of  the  party. 
It  is  disconnected  from  the  party.  And  in  the  case  of  rival  local 
organizations,  the  statute  leavas  no  room  for  debate  in  respect  of 
which  is  in  the  paiay  and  which  outside.  *'The  faction  or  section 
of  such  party  which  was  recognized  as  regular  by  the  last  preced- 
ing state  convention  of  such  party,"  or  by  the  state  committee,  if 
no  convention  has  been  held  within  the  year,  is  the  one  which  the 
statute  in  so  many  words  requires  shall  have  half  of  the  election 
officers. 

In  the  case  at  bar,  a  list  of  proposed  election  officers  was  au- 
thenticated and  filed  by  the  local  organization  recognized  as  rega- 
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lar  by  the  last  preceding  state  convention  of  the  Democratic  party 
of  the  statei  The  defendant,  as  mayor  of  Long  Island  City,  hav- 
ing examined  and  refused  to  appoint  many  of  them,  a  supplemen- 
tal list  was  authenticated  and  filed ;  and,  having  also  examined 
and  refused  to  appoint  many  of  them,  he  therefore  appointed  as 
election  officers  in  their  stead,  in  the  18  districts  mentioned  in  the 
indictment,  persons  who  were  not  members  of  the  party  which  had 
filed  such  lists,  thus  leaving  that  party  without  the  representation 
given  to  it  by  law  in  the  board  of  election  officers.  This  is  the 
omission,  refusal,  and  neglect  to  perform  a  duty  required  of  the 
defendant  by  the  election  law  which  is  charged  by  the  indictment; 
and  it  constitutes  a  criminal  offense.  If  it  be  true  that  the  de- 
fendant subjected  the  persons  nominated  by  the  said  lists  to  an 
examination  test  outside  of  the  qualifications  prescribed  by  the 
election  law,  so  as  to  reject  them,  and  rejected  them  upon  such 
test,  that  is  not  what  is  charged  against  him  as  a  criminal  offense 
by  this  indictment,  thongh  it  may  tend  to  show  his  unlawful  pur- 
pose and  intent  in  the  appointments  he  finally  made. 

No  point  has  been  made  of  the  omission  of  the  indictment  to  al- 
lege that  the  last  preceding  state  convention  which  recognized  as 
regular  the  local  organization  which  proposed  the  lists  was  held 
within  a  year.  But  this  is  a  matter  of  proof,  and,  if  the  proof 
should  show  that  no  such  convention  was  held  within  the  year, 
but  that  the  recognition  of  regularity  was  by  the  state  committee, 
the  duty  of  the  defendant  would  be  shown,  and  the  breach  of  that 
duty  is  the  offense  charged. 

The  decisions  in  the  cases  of  People  v.  Wheeler,  18  Hun,  640, 
In  re  Mitchell,  81  Hun,  401,  80  N.  Y.  Supp.  962,  and  like  cases, 
are  not  applicabla  As  has  been  shown  in  the  foregoing,  no  local 
faction  or  organization  is  in  or  of  the  party,  and  thus  entitled  to 
representation  in  the  election  officers,  unless  it  be  recognized  bv 
and  is  thus  actually  in  and  of  the  state  party  organization.  In 
brief,  for  it  to  be  outside  of  the  state  party  organization  is  to  be 
outside  of  the  state  party.  The  present  election  law  has  made  the 
said  decisions  obsolete. 

The  deknarrer  is  disallowed. 


Digitized  by  VjOOQIC 


196  NEW  TORK  CRIMINAL  BKPOBTS,  VOL.  Xn. 

,  'TTL^     December  19, 1898. 

PEOPLE  V.  MINNIE  JAMES. 


\ 


Obiminal  Law-^No  Information  ob  Wabrant. 

Before  ft  party  is  placed  on  trial  in  a  court  of  special  sessions,  or  in  a 
police  court,  he  should  be  charged  by  an  information,  clear  and  definite, 
and  the  crime  should  be  followed  by  a  warrant  specifically  stating  the 
crime  alleged. 

Appeal  from  a  judgment  of  the  county  court  affirming  the 
conviction  of  defendant,  in  a  court  of  special  aeasions  in  the  city 
of  Rochester,  of  keeping  a  disorderly  house. 

The  defendant  was  arrested  March  10,  1896,  in  a  room  in  a 
block  on  South  St  Paul  street,  by  a  police  officer,  without  a  war 
rant,  and  taken  before  the  police  justice;  and  on  the  12th  of 
March  a  hearing  was  had,  the  defendant  appearing  by  counsel 
.  At  the  close  of  the  evidence,  the  police  court,  according  to  the  re- 
turn, rendered  a  judgment,  viz:  ''The  judgment  of  the  court  was 
that  the  defendant,  Minnie  JamQs,  be  committed  to  the  Western 
House  of  Refuge  for  Women,  at  Albion,  N.  Y." 

W.  H.  Whiting,  for  apj)ellant 

George  D.  Forsyth,  Dist  Atty.,  for  the  People. 

HARDIN",  P.  J.— Section  822  of  the  Penal  Code  provides  that 
a  person  who  keeps  a  house  of  ill  fame  or  disorderly  house  is 
guilty  of  a  misdemeanor;  and  the  section  expressly  provides  that 
the  section  "  shall  be  construed  to  apply  to  any  part  or  parts  of  a 
house  used  for  any  of  the  purposes  herein  specified."  When  the 
police  officer  entered  the  premi.ses  occupied  by  the  defendant,  he 
had  no  warrant,  and  the  defendant  was  taken  to  the  police  court, 
and  no  formal  information  was  made,  and  no  warrant  was  issued 
by  the  police  justica  The  return  of  the  police  justice  states  "  that, 
in  pursuance  of  said  arrest,  said  defendant  appeared  in  court,  in 
pr^rs  >n,  and  by  her  attorney,  *  *  *  on  the  12th  day  of 
March,  1896.     The  case  was  called,  and  the  court  read  to  the  de- 
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fendant  tlie  cbai-ge  against  her,  to  which  tlic  dcfenduiit  pleaded 
not  guilty."  The  trial  was  had  on  the  12th  of  March,  and  in  the 
minutes  of  the  trial,  certified  by  the  police  justice,  appear  the 
following  words:  "Charged  with  keeping  a  disorderly  house.** 
At  the  close  of  the  evidence,  the  court  rendered  the  following 
judgment:  "The  judgment  of  the  court  was  that  the  defendant, 
Minnie  James,  be  committed  to  the  Western  House  of  Refuge  for 
Women,  at  Albion,  K  Y.'*  No  objection  seems  to  have  been 
taken  by  the  defendant's  counsel  to  the  proceedings  before  the 
court  of  special  sessions,  on  the  ground  that  no  information  had 
been  lodged  with  the  magistrate,  or  that  no  warrant  had  been 
issued,  or  that  the  charge  was  indefinite  or  uncertain. 

Section  177  of  the  Code  of  Criminal  Procedure  provides  that  a 
peace  officer  may,  without  a  warrant,  arrested  a  person  (1)  "  for  a 
crime  committed  or  attempted  in  his  presence." 

Section  180  of  the  Code  of  Criminal  Procedure  provides,  viz: 

•'When  arresting  a  pereon  without  a  warrant,  the  officer  must 
inform  him  of  the  authority  of  the  officer  and  the  cause  of  the 
arrest,  except  when  the  person  arrested  is  in  the  actual  commission 
of  a  crime,  or  is  pursued  immediately  after  an  escape." 

Section  145  of  the  Code  of  Criminal  Procedure  defines  an  in- 
formation in  the  following  language: 

"  The  information  is  the  allegation  made  to  a  magistrate,  that  a 
person  has  been  guilty  of  some  designated  crime." 

Section  148  of  the  Code  of  Criminal  Procedure  provides  that: 

"When  an  information  is  laid  before  a  magistrate,  of  the  com- 
mission of  a  crime,  he  must  examine  on  oath  the  informant  or 
prosecutor,  and  any  witnesses  he  may  produce,  and  take  their  de- 
positions in  writing,  and  cause  them  to  be  subscribed  by  the  parties 
making  them." 

Section  149  of  the  Code  of  Criminal  Procedure  provides  as 
follows : 

"  The  depositions  must  set  forth  the  facta  stated  by  the  prose- 
outor  and  his  witnesses,  tending  to  establish  the  commission  of  the 
crime  and  the  guilt  of  the  defendant" 

Section  150  of  the  Code  of  Criminal  Procedure  provides,  viz. : 

"If  the  magistrate  be  satisfied  therefrom,  that  the  crime  com- 
plained of  has  been  committed,  and  that  there  is  reasonable  ground 
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to  believe  that  the  defendant  has  committed  it,  he  must  issue  ft 
warrant  of  arrest" 

Section  151  of  the  Code  of  Criminal  Procedure  defines  .a  war- 
rant, and  prescribes  a  form,  and  also  provides,  viz. : 

*'  The  warrant  must  direct  that  the  defendant  be  brought  before 
the  magistrate  issuing  the  warrant,  or  if  the  offense  was  committed 
in  another  town,  and  is  one  of  which  a  court  of  special  sessions  has 
jurisdiction  to  try,  or  which  a  magistrate  has  jurisdiction  to  hear 
and  determine,  he  must  direct  that  the  defendant  be  brought 
before  a  magistrate  of  the  town  i^  which  the  offense  was  com- 
mitted. " 

Section  152  of  the  Code  of  Criminal  Procedure  provides : 

"  The  warrant  must  specify  the  name  of  the  defendant,  or  if  it 
be  unknown  to  the  magistrate,  the  defendant  may  be  designated 
therein  by  any  nama  It  must  also  state  an  offense  in  respect  to 
which  the  magistrate  has  authority  to  issue  the  warrant,  and  the 
time  of  issuing  it,  and  the  city,  town  or  village  where  it  is  issued, 
and  be  signed  by  the  magistrate  with  his  name  of  office.  " 

Section  188  of  the  Code  of  Criminal  Procedure  provides  as 
follows : 

"When  the  defendant  is  brought  before  a  magistrate  upon  an 
arrest,  either  with  or  without  warrant,  on  a  charge  of  having 
committed  a  crime,  the  magistrate  must  immediately  inform  him 
of  the  charge  against  him,  and  of  his  right  to  the  aid  of  counsel  in 
every  stage  of  the  proceedings,  and  before  any  further  proceedings 
are  had. " 

Section  194  of  the  Code  of  Criminal  Procedure  provides  as 
follows: 

"At  the  examination,  the  magistrate  must,  in  the  first  place, 
read  to  the  defendant  the  depositions  of  the  witnesses  examined  on 
the  taking  of  the  information,  and  if  the  defendant  request  it, 
or  elects  to  have  the  examination,  must  summon  for  cross-examina- 
tion the  witnesses  so  examined,  if  they  be  in  the  county,    *  *  *" 

Section  196  of  the  Code  of  Criminal  Procedure  provides  that, 
when  the  witnesses  on  the  part  of  the  people  have  been  examined, 
"the  magistrate  must  inform  the  defendant,  that  it  is  his  right  to 
make  a  statement  in  relation  to  the  charge  against  hinu  " 

Section  197  provides,  viZb : 
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"If  the  defemlaiit  waive  his  right  to  make  a  statement,  the 
magistrate  must  make  a  note  thereof,  immediately  following  the 
depositions  of  the  witnesses  against  the  defendant" 

Section  198  of  the  Code  of  Criminal  Procedure  provides  that,  if 
the  defendant  chooses  to  make  a  Btatement,  the  magistrate  must 
take  it  in  writing,  without  oath. 

And  section  199  provides  that  the  answer  of  the  defendant  to 
•each  of  the  questions  must  be  distinctly  read  to  him  as  it  is  taken 
down. 

Section  201  of  the  Code  of  Criminal  Procedure  provides  that: 

"  After  the  waiver  of  the  defendant  to  make  a  statement,  or  after 
he  has  made  it,  his  witnesses,  if  he  produce  any,  must  be  sworn 
and  examined. " 

It  seems  tliat  the  police  justice  did  not  comply  with  the  provi- 
sions of  law  to  which  reference  has  been  made.  We  are  of  the 
opinion  that  before  a  party  is  placed  on  trial  in  a  court  of  special 
s^sions,  or  in  a  police  court,  he  should  be  charged  by  an  informa- 
tion, clear  and  definite,  and  the  charge  should  be  followed  by 
a  warrant  specifically  stating  the  crime  alleged.  In  the  case  in  hand 
we  think  the  police  justice  did  not,  in  that  particular,  comply  with 
the  statutes  to  which  reference  has  been  made,  and  that,  for  that 
reason,  he  did  not  acquire  jurisdiction  of  the  defendant^  and  the 
judgment  of  conviction  should  be  reversed. 

Judgment  of  the  county  court  and  of  the  police  court  reversed} 
and  the  defendant  discharged. 

All  concur. 
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Sfmtvxt  tf«uvt— ^ppnutif  §ivlim—3ttoU  iipartiutiiL 

January  26, 1897. 

PEOPLE  ex  reL  FEANK  GATELY  v.  OMAR  V.  SAGE,  a» 

Warden,  eta 

L  CiiiMiNAL  LAW— Skntknck— Imprisonment  and  fine. 

Provision  of  §  221  of  the  Penal  Code  that  the  term  of  imprisonment 
shall  not  exceed  Ave  years  applies  only  to  the  term  of  absolute  imprison- 
ment, which  the  defendant  must  necessarily  undergo,  and  not  to  imprison- 
ment, to  which  he  is  subjected  as  a  means  to  compel  him  to  pay  the  fine. 

2.   SaMK—ConFINBMENT  IN  PRISON. 

Where  there  has  been  imposed  both  Imprisonment  and  fine,  the  court 
may  direct  the  imprisonment,  in  default  of  the  payment  of  the  fine,  lo^ 
coutiuue  in  the  same  person. 

8.  Samr. 

Section  488  of  the  Code  of  Criminal  Procedure  applies  only  to  cases 
where  the  tine,  or  fine  and  imprisonment  in  the  county  jail,  la  the  onl^ 
penalty  imposed. 

Application  for  a  writ  of  habeas  corpus  to  the  warden  of  the 
state  prison  at  Sing  Sing,  to  inquire  into  the  legality  of  relator's- 
imprisonment  Appeal  from  a  final  order  of  the  county  judge- 
disciinrgiug  the  relator. 

Foster  L.  Backus,  for  appellant 

Francis  Larkin,  for  respondent 

CULLEN,  J.— On  the  80th  day  of  Decembert  1892,  on  a  con  vie 
tion  for  assault  in  the  second  degree,  in  the  court  of  sessions  in 
Kings  county,  the  relator  was  sentenced  to  be  imprisoned  in  the 
state  prison  at  Sing  Sing  for  the  term  of  5  years,  and  to  pay  a  fine 
of  $730,  and  in  default  of  the  payment  of  said  fine  it  was  ad- 
judged that  he  be  further  imprisoned  in  said  state  prison  until  said 
fine  be  paid,  not  exceeding  730  days,  in  addition  to  said  term  of  6 
years.  By  allowance  for  good  conduct,  the  relator's  term  of  im- 
prisonment was  reduced  so  that  it  expired  on  the  80th  day  of 
July,  1896.  He  failed  to  pay  his  fine,  and  for  such  failure  the- 
appellant  continued  to  hold  him  in  confinement     Thereupon  the- 
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relator  saed  oat  a  writ  of  habeas  corpaa,  returnable  before  the 
ooanty  judge  of  Westchester  county.  On  the  return  of  such  writ 
the  relator  was  discharged.  From  the  order  discharging  the  re- 
lator, this  appeal  is  taken. 

On  the  hearing  on  the  writ  before  the  county  Judge,  the  relator 
contended  that  he  could  not  be  imprisoned  for  nonpayment  of  his 
fine  for  any  time  beyond  the  maximum  term  of  imprisonment 
which  the  court  was  permitted  by  statute  to  impose  on  hisoflEense, 
and  which  in  fact  it  did  impose  in  his  case.  We  think  this  object- 
tion  is  without  substantial  merit,  and  requires  no  extended  dis- 
cussion. By  section  221  of  the  Penal  Coiie^  assault  in  the  second 
degree  is  punishable  by  imprisonment  in  a  penitentiary  or  state 
prison  for  a  term  not  exceeding  five  years,  or  by  a  fine  of  not 
more  than  $1,000,  or  both.  The  provision  that  the  term  of  im- 
prisonment shall  not  exceed  five  years  applies  only  to  the  term  of 
absolute  imprisonment  which  the  defendant  must  necessarily  un- 
dergo, and  not  to  imprionment  to  which  he  is  subjected  as  a 
means  to  compel  him  to  pay  the  fina  It  has  always  been  the  prac- 
tice to  enforce  the  payment  of  a  fine,  when  imposed  as  a  punish- 
ment for  crime,  by  a  direction  that  the  defendant  stand  committed* 
until  the  fine  be  paid.  In  fact,  it  may  be  questioned  whether  there 
are  any  other  means  by  which  to  collect  a  fine.  In  Eex  v.  WoolfiF, ' 
1  Chit  401,  it  was  held  that  a  writ  of  levari  facias  could  issue 
against  the  defendant's  property,  though  it  appeared  that  a  prece- 
dent for  such  a  writ  it  was  necessary  to  go  back  for  150  years. 
Mr.  Archbold,  in  his  work  on  Criminal  Pleading  and  Practice 
(page  205),  intimates  that  such  a  writ  can  be  issued  by  the  court 
of  Kings  bench  alona  I  cannot  find  in  this  state  that  any  process 
against  property  has  been  issued  for  the  collection  of  a  fine.  The 
i-evisers  recommended  to  the  legislature  certain  provisions  for  the 
docketing  as  an  ordinary  judgment  of  a  sentence  to  pay  a  fine,  and 
for  the  issue  of  execution  thereon  (3  Rev.  St  [2d  Ed.]  p.  850) 
against  the  property,  but  these  provisions  were  not  adopted.  la 
Kane  v.  People,  8  Wend.  203,  the  chancellor,  in  his  opinion, 
states  that  the  writ  of  levari  facias  could  be  issued.  The  con- 
curring opinion  of  Senator  Seward  does  not  proceed  on  that 
ground.  In  Colon  v.  Lisk  (not  yet  officially  reported)  43  N.  Y» 
Supp.  864:,  Judge  Hatch  discusses  the  question  whether  the  col- 
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lection  of  a  fine  can  be  enforced  out  of  property.  However  this 
question  may  be  determined,  it  is  certain  that  imprisonment  is 
substantially  the  only  means  adopted  by  the  courts  to  compel  the 
payment  of  a  fina  This  is  recognized  by  the  codifiers  in  their 
report  of  the  present  Code  of  Criminal  Procedura  In  the  note  to 
flection  549  (present  section  484)  they  state  that  a  sentence  that 
the  defendant  stand  committed  until  the  fine  be  paid  was  then 
virtually  a  sentence  of  perpetual  imprisonment,  unless  the  fine  be 
either  paid  or  remitted.  This  is  now  modified  by  the  provision 
of  the  section  cited, — that  the  imprisonment  cannot  exceed  more 
than  one  day  for  every  dollar  of  the  fine.  The  provision  of  section 
221  of  the  Pendal  Code  is  that  the  crime  is  punishable  by  fine, 
imprisonment,  or  both.  It  the  judgment  cannot  direct  that  the 
defendant  stand  committed,  after  the  expiration  of  five  years,  till 
the  fine  be  paid,  the  provision  thai  he  may  both  be  imprisoned  for 
five  years  and  fined  $1,000  is  rendered  nugatory.  This  claim  was, 
therefore,  properly  overruled  by  the  county  judga 

The  learned  county  judge,  however,  was  of  opinion  that,  while 
the  defendant  might  be  imprioned  for  default  in  the  payment  of 
his  fine,  such  imprisonment  could  only  be  directed  in  the  county 
jail.  This  opinion  be  based  on  the  language  of  section  488,  Code 
Cr.  Proc. : 

"  When  the  judgment  is  imprisonment  in  a  county  jail,  or  a 
fine  and  that  the  defendant  be  imprisoned  until  it  be  paid,  the 
judgment  must  be  executed  by  the  sheriff  of  the  county.  In  all 
other  cases  when  the  sentence  is  imprisonment,  the  sheriff  of  the 
county  must  deliver  the  defendant  to  the  proper  officers  in  execu- 
tion of  the  judgment." 

In  this  view  he  is  supported  by  the  decision  of  the  supreme 
court  of  California  in  Ex  parte  Arras,  78  Cal.  804,  20  Pac.  688, 
where  it  was  held  that  the  defendant  could  not,  for  default  in 
payment  of  his  fine,  be  further  imprisoned  in  the  state  prison.  I 
think  the  language  of  this  section — that  the  judgment  be  execut- 
ed by  the  sheriff — can  be  entirely  satisfied  by  confining  its  appli- 
cation to  cases  where  the  only  sentence  imposed  on  the  defendant 
is  a  fine,  or  fine  and  imprisonment  in  the  county  jail.  Previous 
to  the  Code  of  Criminal  Procedure,  I  can  find  no  statute  prescrib- 
ing where  a  defendant  should  be  imprisoned  in  default  of  the  pay- 
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TTient  of  a  fine.  At  common  law,  all  felonies,  except  two,  accord- 
ing to  Sir  James  Stevens, — petit  larceny  and  mayhem, — were 
punishable  by  death.  To  these  exceptions  Mr.  Bishop  adds  a 
iliird, — rapa  Misdemeanors  were  punishable  by  fine  and  im- 
prisonment, as  also  by  corporeal  punishment.  Though  fines  were 
ofien  very  large,  sentences  of  imprisonment  rarely  exceed  the  term 
of  two  yeai*&  All  serious  crimes  being  thus  capital,  and  no  long 
terms  of  imprisonment  being  prescribed  for  o5ense,  there 
were  no  institutions  like  state  prisons  in  England  until  com- 
f>aratively  recent  times.  As  the  law  became  more  humane, 
the  punishment  for  many  felonies  was  reduced  from  death  to 
transportation,  and,  after  the  colonies  protested  against  the 
reception  of  criminals,  finally  prisons  for  convicts  sentenced  to 
long  terms  of  penal  servitude  were  established.  It  thus  happened 
that,  until  a  recent  period,  there  were  in  that  country  nothing  but 
common  jails  for  the  detention  of  convicts  and  persons  accused  of 
crime  alike,- with  a  few  exceptions,  such  as  the  House  of  Correction 
ill  Middlesex,  the  Tower,  eta  Fines  being  only  imposed  in  cases 
of  misdemeanor,  and  there  being  no  other  prisons  or  jails  than 
those  of  the  character  stated,  in  default  of  the  payment  of  such 
fine,  defendants  were  sentenced  to  stand  committed  in  these  prisona 
Eiirly  in  this  state  the  punisliment  for  felonies  was  reduced,  and 
for  such  crimes  punishment  by  fine,  either  alone  or  in  addition  to 
imprisonment,  was  authorized  by  statute,  and  state  prisons  estab- 
lished. By  section  13,  ch.  29,  p.  410,  Rev.  Laws  1813,  it  was  en- 
acted  that  in  the  case  of  any  felony,  the  punishment  whereof  was 
not  provided,  the  court  might  imjiose  a  fine  in  addition  to  impris- 
onment A  similar  provision  is  to  be  found  in  the  Revised  Stat- 
utes (2  Rev.  St  p.  700,  §  13),  and  the  law  for  imposing  fines  in 
cases  of  felony  has  been  carried  still  further  in  the  present  Penal 
Code.  As  already  stated,  I  can  find  no  provision  of  law,  before 
the  Code  of  Criminal  Procedure,  prescribing  where  imprisonment 
for  default  in  the  payment' of  fines,  either  in  the  case  of  felonies 
or  misdemeanoi-s,  should  be  ordered.  As  far  as  I  have  been  able 
to  ascertain,  the  practice  has  been  uniform,  where  there  has  been 
imposed  both  imprisonment  and  fine,  to  direct  the  imprisonment, 
ID  default  of  the  payment  of  the  fine,  to  continue  in  the  same 
prison, — that  is  to  say,  where  the  imprisonment  was  in  tlie  state 
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prison,  the  defendant  was  directed  to  stand  committed  in  that 
prison.  There  is  no  provision  to  be  found  in  the  Oode  of  Criminal 
Procedure  directing  the  return  of  a  prisoner  convicted  of  a  felony, 
and  sentenced  to  both  fine  and  impiisonment,  from  tlie  state  prison 
to  the  county  jail,  for  default  in  the  payment  of  his  fine, — ^a  pro- 
vision which  I  think  would  not  be  wanting  had  such  a  course 
been  contemplated  by  the  codifiera  The  point  has  existed  in 
several  cases  where  the  release  of  a  prisoner  has  been  sought  by 
habeas  corpus,  but  the  point  has  not  been  raised  or  passed  upon. 
In  these  cases  the  imprisonment  has  been  held  valid.  In  re  Bi-ay 
(Sup),  12  N.  Y.  Supp.  866 ;  People  v.  Bauer,  87  Hun,  407.  It 
would  plainly  be  unfair  to  commit  to  the  state  prison  a  defendant 
convicted  of  a  misdemeanor,  and  subject  him  to  the  disgmce  of 
association  with  felons  and  hardened  criminals,  for  whose  punish- 
ment state  prisons  are  instituted ;  but  there  is  no  impropriety  in 
directing  that  a  felon  properly  incarcerated  in  a  state  prison  for 
his  offense  shall  serve  out  his  fine  in.  the  same  institution.  This 
may  be  answered  by  the  contention  that  the  fine  is  a  mere  debt 
which  the  defendant  owes  the  state  as  a  punishment  for  his  offense; 
but  this  claim  is  not  in  accordance  with  the  fact.  The  fine  is  not 
collected  by  proceedings  against  the  property;  it  is  not  discharged 
by  the  defendant's  bankruptcy  or  insolvency,  and  he  can  only  be 
relieved  from  it  by  application  to  the  court.  Now,  by  the  Code, 
the  defendant  serves  out  his  imprisonment  at  a  prescribed  rate  of 
a  day  for  a  dollar.  As  there  is  nothing  unreasonable  or  unfair 
in  continuing  the  imprisonment  of  felons  in  state  prisons,  and  there 
is  no  express  statutory  enactment  on  the  subject,  I  think  we 
should  not  disturb  a  practice  which  has  long  prevailed.  The 
practice  has,  if  not  the  sanction,  at  least  the  express  recognition, 
of  the  legislature,  for  by  chapter  21,  Laws  1886,  as  the  commuta 
tion  of  sentence  for  good  behavior,  it  is  provided  "that  every  con- 
vict conQned  in  any  state  prison  on  conviction  of  a  felony,  where 
the  term  or  terms  equal  or  equals  one  year,  or  who  has  a  term  tho 
maximum  of  which  is  fixed  by  law,  exclusive  of  any  term  which 
may  be  imposed  by  the  court,  or  by  virtue,  as  an  alternative  for 
the  payment  of  the  fine,  may  earn  for  himself  a  commutation  or 
diminution  of  his  sentence."     We  are  therefore  of  opinion  that 
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the  sentence  imposed  on  the  relator  was  valid,  an^  that  th^  coanty 
judge  erred  in  directing  his  discharga 

The  order  appealed  from  shoald  be  reversedi  and  the  relator  ie> 
tamed  to  the  castodj  of  the  appellants 

All  concar« 


December  1, 1S06. 

PEOPLE  EX  REL.  COMMISSIONEBS,  ETa   T.    WILLIAM 

CULLEK 

1.   COUBT  OF  APPEALS— RbYIBW. 

Ck>urt  of  appeals  has  no  power  to  review  a  Judgment  or  order  of  the  ap- 
pellate division  of  the  supreme  court  made  in  a  special  proceeding  of  a 
criminal  nature,  which  originated  in  a  police  court  or  court  of  special  sea- 
■ions. 

S.  Afpbaii— PBosBcnnoir. 

Whether  the  people  or  the  prosecution,  under  whatever  name  the  pro- 
ceeding may  be  instituted,  have  the  right  to  appeal  to  the  supreme  court, 
after  a  reversal  by  the  county  court  or  court  of  sessions,  is  open  to  grave 
doubt. 

Appeal  from  a  judgment  of  'the  appellate  division  of  the  sa* 
preme  courts  reversing  the  judgment  of  the  general  sessionSi  Mo- 
tion to  dismiss  the  appeal 

George  W.  Lyon,  for  the  motion. 

H.  B.  B.  Stapler  and  Payson  Merrill,  opposed. 

VA"N"N,  J. — This  was  a  special  proceeding  of  a  criminal  nature 
commenced  before  one  of  the  police  justices  of  the  city  of  New 
York,  under  that  part  of  section  899  of  the  Code  of  Criminal 
Procedure  which  provides  that  "persons  who  actually  abandon 
their  wives  or  children  without  adequate  support,  or  leave  them 
in  danger  of  becoming  a  burden  upon  the  public,  or  neglect  to 
provide  for  them  according  to  their  means,"  are  disorderly  persona 
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Code  Or.  Proc.  pt.  6,  tit  7,  §  899.  The  proceeding  was  oom- 
menced  by  the  board  of  charities  and  correction,  who,  for  the  sake 
of  clearness ' and  as  required  by  the  Code,  are  called  the  "com- 
plainants, "  against  William  Cullen,  the  husband  of  Ellen  Cullen, 
as  ** defendant. "  Id.  §  950.  The  defendant  made  no  defense 
before  the  police  justice,  who  adjudged  him  a  disorderly  person, 
and  required  him  to  pay  the  sum  of  eight  dollars  per  week  to  the 
complainants  for  the  support  of  his  family.  The  defendant  ap- 
pealed to  the  court  of  special  sessions,  where  a  trial  was  had,  and 
it  appeared  that  the  defendant  had  no  family  except  his  wife,  who, 
on  the  15th  of  October,  1883,  had  procured  a  decree  of  ^paration 
from  him  in  the  superior  court  of  the  city  of  New  York.  The 
judgment,  which  was  read  in  evidence,  made  no  provisions  for 
alimony,  but  granted  leave  to  any  party  in  interest  to  apply  "  for 
such  modification  of  said  judgment  touching  the  support  of  said 
plaintifif  or  any  other  matter  as  may  be  just. "  It  further  appeared 
that  in  1887  an  application  for  alimony  was  made  in  the  same 
action  on  behalf  of  the  wife,  under  the  clause  in  the  decree  which 
permitted  it,  and  an  order  granted  directing  a  reference  to  ascertain 
the  amount  of  defendant's  property  in  order  that  some  allowance 
might  be  made ;  but  on  appeal  to  the  general  term  the  order  was  re- 
rvesed,  and  the  motion  denied.  Although  the  point  was  distinctly 
raised  that  said  decree  was  conclusive  upon  the  question  of  the  de- 
fendant's duty  to  support  his  wife,  the  court  of  special  sessions 
affirmed  the  order  of  the  police  justice  in  all  respecta  Upon  ap- 
peal, however,  by  the  defendant  to  the  court  of  general  sessions, 
the  judgments  below  were  reversed,  upon  the  ground  that  the 
judgment  of  separation  procured  by  the  wife  was  a  complete  de- 
fense to  this  proceeding  against  the  husband  for  her  support 
Thereupon  the  complainants  appealed  to  the  appellate  division  of 
the  supreme  court,  which  reveraed  the  judgment  of  the  court  of 
general  sessions,  and  affirmed  the  judgment  of  the  spteial  sessions- 
7  App.  Div.  118,  40  N.  Y.  Supp.  1.  The  defendant  then  ap- 
pealed to  this  court,  and  the  complainants  now  move  to  dismi^ 
his  appeal. 

This  motion  involves  oar  power  to  review  a  judgment  or  order 
of  the  appellate  division  of  the  supreme  court  made  in  a  special 
proceeding  of  a  criminal  nature,  which  originated  in  a  police  oourt 
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or  court  of  sp^ial  sessions.  We  have  no  jurisdiction  to  hear  the 
appeal  unless  it  is  conferred  by  statute.  People  v.  Trezza,  128 
N.  Y.  529,  28  N.  R  583 ;  People  y.  Palmer,  109  N.  Y.  413,  418, 
17  N.  R  213,  215;  People  v.  Dempsej,  81  Hun,  526,  528.  This 
is  the  established  rule  in  all  actions,  both  civil  and  criminal, 
and  we  think  it  is  necessarily  the  same  in  special  proceedings  of  a 
criminal  nature,  which  are  created  by  statute,  and  are  partly  civil 
and  partly  criminal  in  character.  Szuchy  v.  Iron  Co.,  150  N.  Y. 
219,  224, 44  N.  R  974.  The  practice  in  criminal  actions,  criminal 
proceedings,  and  special  proceedings  of  a  criminal  nature  is  now 
regulated  lly  the  Code  of  Criminal  Procedure,  and  our  attention 
has  been  called  to  no  other  statute  now  in  force,  with  reference  to 
the  subject  of  appeals  or  other  method  of  review  in  such  matters. 
That  Code  is  divided  into  six  parts,  the  first  three  of  which  relate 
to  courts  of  original  jurisdiction,  to  the  prevention  of  crime,  and 
to  proceedings  for  the  removal  of  public  officers  by  impeachment 
oroiherwisa  Part  4  embracing  sections  133  to  698,  inclusive,  re- 
lates to  proceedings  in  criminal  actions  prosecuted  by  indictment, 
and  prescribes  the  procedure  from  indictment  to  final  judgment  in 
those  casea  It  includes  under  title  11  ( sections  515  to  549  )  the 
subject  of  appeals,  when  the  prosecution  is  by  indictment,  and 
provides  what  appeals  may  be  taken  by  the  people,  as  well  as  by 
the  defendant  It  does  not  regulate  appeals  in  criminal  actions, 
proceedings,  or  special  proceedings  of  a  criminal  nature  instituted 
in  courts  not  of  record.  That  subject  is  covered  by  part  5  of  the 
Oxle  of  Criminal  Procedure  ( sections  699  to  772),  which  relates 
exclusively  to  proceedings  in  courts  of  sessions,  police  courts,  and 
'the  like.  Title  8  ( sections  749  to  772 )  embraces  appeals  from 
those  courts,  and  provides  a  complete  system  of  reviewing  judg- 
nnents  rendered  therein.  A  comparison  of  the  parts  4  and  5  shows 
that  criminal  and  quasi  criminal  appeals,  following  the  analogy  of 
appeals  in  civil  cases,  are  classified  into  two  kinds,  depending  on 
thejurisdictionof  thecourtin  which  the  prosecution  was  commen- 
ced. When  the  court  of  original  jurisdiction  is  a  court  of  recoi^d 
the  procedure  is  regulated  by  part  4 ;  but,  when  the  court  of  origin 
IS  not  a  court  of  record,  part  5  alone  appliea  Each  system  is  com* 
plete  and  independent  of  the  other,  except  that  certain  portions 
of  part  4,  not  here  material,  are  expressly  adopted  in  part  5.     For 
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the  rules  governing  this  appeal,  therefore,  we  must  look  to  part  5, 
which  prescribes  the  only  method  of  reviewing  tlie  determination 
of  the  inferior  criminal  courta  In  opposition  to  this  view,  section 
615,  which  occurs  in  part  4,  is  urged  upon  our  attention.  That 
section,  as  originally  enacted,  simply  abolished  writs  of  error  and 
certiorari  in  criminal  actions,  and  substituted  the  remedy  of  appeal ; 
but  in  1884  it  was  so  amended  as  to  apply  to  criminal  proceedings 
and  special  proceedings  of  a  criminal  nature.  Laws  1884,  a  872. 
§  1.  The  effect  of  this  was  simply  to  make  the  method  of  review 
uniform  in  all  cases,  instead  of  allowing  a  review  by  appeal  in 
criminal  actions,  and  by  certiorari  in  criminal  proceedings  and 
special  proceedings  of  a  criminal  nature,  and  to  remo^  some  con- 
fusion that  bad  arisen  from  conflicting  decisions  in  the  supreme 
court  People  v.  Ontario  Sessions,  45  Hun,  54 ;  People  v.  Demp- 
sey,  81  Hun,  526;  Killoran  v.  Barton,  26  Hun,  648;  People  ▼, 
Davis,  15  Hun,  209 ;  People  v.  Trumble,  1 N.  Y.  Or.  R  448 ;  People 
V.  Carney,  Id.  270.  The  legislature  did  not  intend  by  that  amend- 
ment to  make  the  system  of  review  provided  by  part  4  applicable 
to  cases  covered  by  part  5,  as  is  evident  from  the  second  section  of 
the  act  of  1884,  which  so  amended  section  749  of  the  Criminal  Code 
as  to  cover  convictions  by  the  minor  courts  in  criminal  proceedings 
and  special  proceedings  of  a  criminal  nature,  as  well  as  in  criminal 
actions  to  which  it  had  previously  been  confined.  Section  516 
was  thus  given  a  general  effect  by  abolishing  review  by  writ,  and 
substituting  review  by  appeal  in  all  criminal  matters.  The  new 
plan  was  carried  into  effect  by  the  remainder  of  part  4  as  to  ap- 
peals where  the  proceeding  originated  in  a  court  of  record,  and  by 
part  5  where  the  proceedings  originated  in  a  court  not  of  record. 
Part  4,  as  originally  enacted  applied  exclusively  to  criminal  ac- 
tions. It  had  not  then,  and  it  has  not  now,  any  reference  to  special 
proceedings  of  a  criminal  nature.  The  legislature,  by  amending 
section  515,  but  leaving  the  other  sections  of  part  4  unchanged 
showed  that  it  did  not  intend  to  enlarge  the  grasp  of  those  sections 
beyond  the  scope  contemi)lated  at  the  time  of  their  enactment 

'Our  jurisdiction,  therefore,  to  hear  the  appeal  in  question,  must 
be  found,  if  it  exists,  in  part  5  of  the  Criminal  Code.  Title  1  re- 
fers to  proceedings  in  courts  of  special  sessions  generally,  and  title 
2  to  the  proceedings  of  those  courts  in  the  city  and  county  of  New 
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York.  Title  8  relates  to  "  appeals  from  courts  of  special  sessions," 
wiihout  regard  to  locality ;  and  the  first  section  thereof  provides 
that  '*a  jadgment  upon  conviction,  rendered  by  a  court  of  special 
sessions,  police  court,  police  magistrate,  or  justice  of  the  peace,  in 
any  criminal  action,  or  proceedings  or  special  proceedings  of  a 
criminal  nature,  *  *  *  may  be  reviewed  by  the  county  cou  t 
{formerly  court  of  sessions)  of  the  county,  upon  an  appeal  as  pre- 
scribed by  this  title,  and  not  otherwise.**  Code  Or.  Proa  §  749, 
as  amended  by  Laws  1895,  ch.  880.  The  method  of  taking  the 
a.^peal,  making^the  return,  arguing  the  appeal,  rendering  judgment 
thereon,  and  carrying  it  into  effect,  is  fully  prescribed  by  sections 
760  to  769,  inclusive.  Section  770  then  provides  that  "if  the 
judgment  on  the  appeal  be  against  the  defendant  he  may  appeal 
therefrom  to  the  appellate  division  of  the  supreme  court  in  the 
same  manner  as  from  a  judgment  in  an  action  prosecuted  by  in- 
dictment" The  next  section  directs  that  the  judgment  of  the  su- 
preme court  upon  the  appeal  shall  be  final,  **  except  that  where 
the  original  appeal  was  from  a  judgment  of  commitment  of  a  child, 
either  party  may  appeal  to  the  court  of  appeals  in  like  manner  as 
a  defendant  under  section  619,"  which  refers  to  appeals  in  cases 
originating  in  a  court  of  record.  There  is  no  other  provision  al- 
lowing an  appeal  to  this  court  in  a  proceeding  commenced  in  one 
of  the  minor  courta  Thus,  the  rule  is  absolute  in  all  cases,  with 
a  single  exception,  and  the  proceeding  before  us  is  not  covered  by 
the  exception.  The  legislature  evidently  intended  to  place  a  limit 
upon  the  right  of  review  in  the  less  important  class  of  cases,  by 
allowing  only  tv^o  appeals,  one  to  the  county  and  the  other  to  the 
supreme  court  Our  conclusion  is  that  we  have  no  power  to  hear 
the  appeal  in  question,  which  must  therefore  be  dismissed. 

Whether  the  people  or  the  prosecution,  under  whatever  name 
the  proceeding  may  be  instituted,  have  the  right  to  appeal  to  the 
supreme  court,  after  a  reversal  by  the  county  court  or  court  of 
sessions,  is  open  to  grave  doubt  We  find  no  authority  for  it  in 
any  statute.  The  position  of  the  learned  appellate  division,  that 
the  right  exists  by  implication  of  law,  does  not  impress  us  as  satis- 
factory, in  view  of  the  complete  systems  of  appeal  in  all  criminal 
matters  that  are  expressly  provided  by  statute.  It  is  unneccessary, 
however,  to  now  decide  the  question.  If  the  judgment  of  the  ap- 
Voi.  XU-27 
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pellate  division  is  void  on  its  face  for  the  want  of  jurisdiction  to 
reverse  the  court  of  sessions,  the  defendant  may  obtain  relief  when 
an  attempt  is  made  to  enforce  the  judgment  against  him.  Tlie 
motion  to  dismiss  is  granted,  but»  under  the  circumstances,  with- 
out costs. 

All  concur. 

Appeal  dismissed,     i 


(Rtntt  it  ^vmlt. 

April  21,  1896. 

PEOPLE  V.  MARIE  BARBERL 

HojffTCiDE— Murder  in  the  first  degree. 

Where  the  defendant  inflicts  the  wound  in  a  sudden  transport  of  pnssion. 
excited  by  what  the  deceased  tlien  said,  and  by  the  preceding  events 
which,  for  tlie  time,  disturbed  her  reasoning  faculties  and  deprfyed  her  of 
the  capacity  to  reflect,  or  while  under  the  influence  of  some  sudden  and 
uncontrollable  emotion,  excited  by  the  final  culmination  of  her  misfortune, 
the  act  does  not  constitute  murder  in  the  first  degree. 

Same— EvroENCB. 

In  such  case,  the  defendant  is  entitled  to  the  benefit  of  all  testimony  that 
has  a  legitimate  bearing  upon  her  mental  condition,  and  to  have  the  jury 
correctly  instructed  by  the  court  with  respect  to  the  principles  of  law  that 
govern  the  inquiry. 

Same. 

The  relations  of  the  parties  which  preceded  the  act  are  competent  for 
the  consideration  of  the  jury,  since  they  are  connected  therewith,  and  are 
of  such  a  nature  and  character  as  to  produce  a  powerful  influence  upon 
the  mind  wlien  recalled  at  the  moment  that  the  defendant  heard  the  final 
refusal  of  the  deceased,  expressed  in  the  most  insulting  and  provoking 
language. 

Same, 

Tae  defendant  is  not  compelled  to, let  the  facts  rest  upon  her  unsup- 
ported testimony,  but  has  the  legal  right  to  sustain  and  corroborate,  if  she 
can,  her  version  of  them  by  the  testimony  of  disinterested  witnesses  to  the 
same  facts  or  any  of  them. 

Trial  -Objections— Waiybr. 

The  district  attorney  can  waive  a  technical  rule  of  erldenoe  relating  to 
the  mode  of  proving  a  material  fact  or  of  corroborating  facts  testified  to  by 
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the  accused  by  failing  to  interpose  the  proper  specific  objection  at  Uui 
proper  time. 

6.  Saicb— Instructions. 

Instructions,  which  exclude  from  the  consideration  of  the  Jury  all  the 
facts  and  circumstances  preceding  the  homicide,  and  of  which  that  act 
i|ras  but  the  culmination,  are  erroneous, 

7.  Ck>URT  OF  APPEALS— 8EC3TI0N  528  OF  THE  CRIMINAL  CODR. 

An  erroneous  statement  of  the  law,  for  improper  comments  upon  facts 
or  the  evidence  bearing  upon  them,  may  be  reviewed  and  corrected  in  the 
court  of  appeals  in  a  capital  case  without  any  exception,  when  it  can  bs 
seen  that  they  may  have  operated  to  the  prejudice  of  the  accused. 

Appeal  from  a  judgment  convicting  the  defendant  of  murder 
in  the  first  degree. 

Marie  Barberi  was  convicted  of  murder  in  the  first  degree,  and. 
appeala 

Frederick  B.  Ilouse,  for  appellant 

John  D.  Lindsajy  for  the  Feopla 

O'BRIEN,  J. — The  defendant  was  convicted  of  the  crime  of 
murder  in  the  first  degree,  in  causing  the  death  of  one  Domenico 
Cataldo  on  the  morning  of  the  26th  of  April,  1895.  The  place 
where  the  homicide  was  committed  was  in  an  Italian  saloon  in  the 
city  of  New  York,  and  the  manner  in  which  the  offense  was  per- 
petrated was  by  cutting  the  throat  of  the  deceased  with  a  razor, 
which  the  defendant  at  some  time  procured  from  his  trunk,  and 
brought  with  her  to  the  saloon.  The  act  was  committed  publicly, 
in  the  presence  of  several  peraons,  at  about  9  o'clock  in  the  morn- 
ing, and  there  is  no  dispute  whatever  in  regard  to  the  fact  that 
the  defendant  then  and  there  inflicted  the  wound  in  the  manner 
stated,  which  almost  immediately  produced  the  death  of  the  de- 
ceased. The  proof  on  the  part  of  the  people  was  confined  to  the 
act  of  the  defendant  producing  tlie  death,  and  her  declaration  at 
the  time  or  immediately  thereafter.  The  defendant  was  sworn  as 
a  witness  in  her  own  behalf,  and  it  is  from  her  statement  alone  that 
we  are  enabled  to  obtain  any  clear  or  connected  view  of  the  cir- 
cumstances and  events  which  preceded  and  produced  the  tragedy. 

The  defendant  and  the  deceased  were  natives  of  Italy,  having 
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resided  in  New  York  but  a  few  years,  and  at  the  time  of  the  com- 
mission of  the  homicide  the  former  was  about  22  and  the  latter 
about  27  years  of  age.  The  deceased  had  a  bootblacking  stand  at 
the  corner  of  Elm  and  Canal  streets,  where  he  personally  attended 
to  that  business.  The  defendant  was  the  daughter  of  a  tailor,  and 
she  was  herself  employed  in  an  establishment  at  that  business,  thus 
contributing  to  her  support  and  that  of  the  family.  Her  parents 
resided  in  Elizabeth  street,  and,  in  going  to  and  from  her  place  of 
employment,  she  passed  the  stand  where  the  deceased  carried  on 
his  business  and  was  generally  to  be  found.  It  appears  that  he  had 
frequently  noticed  the  girl,  and  finally,  without  any  formal  in- 
troduction, spoke  to  her,  and  in  that  way  sought  her  acquaint- 
ance. This  was  about  a  year  and  a  half  before  his  death.  At  a 
very  early  stage  of  the  acquaintance  thus  formed,  he  avowed  his 
intention  to  call  upon  her  parents,  and  seek  her  hand  in  marriage, 
— a  proposition  which  she  did  not  discourage,  if,  indeed,  it  did  not 
receive  her  approval  and  consent  The  parties  met  upon  these 
terms  from  time  to  time  during  some  months  following,  the  de- 
ceased frequently  walking  with  the  defendant  from  his  place  of 
business  to  the  entrance  of  the  shop  where  she  was  employed. 
During  this  time  the  defendant  called  his  attention  to  the  fact  that 
he  had  not  kept  his  promise  to  call  upon  her  parents,  and  ask  her 
in  marriage;  and,  upon  receiving  evasive  or  unsatisfactory  an- 
swers, the  girl,  in  order  to  avoid  passing  his  place  of  business  or 
meeting  him,  changed  her  route  to  and  from  home,  still  being  em- 
ployed in  the  same  tailoring  establishment  The  deceased,  some 
time  after  the  change,  was  found  waiting  for  her  at  the  door  of 
the  shop  where  she  was  employed,  and  walked  with  her  towards 
her  home.  In  this  interview  the  deceased  urged  the  defendant  to 
resume  the  old  route,  and  pass  by  his  stand  as  formerly,  so  as  to 
enable  him  to  see  her,  still  avowing  his  intention  to  call  upon 
her  parents,  and  obtain  their  approval  of  the  contemplated  mar- 
riage; and,  upon  his  promise  to  do  so,  she  consented,  and  compli- 
ed with  his  request  During  the  interviews  which  followed  for 
some  months  afterwards,  the  deceased  frequently  urged  the  defen- 
dant to  marry  him,  and  at  last  suggested  such  marriage  without 
the  consent  of  her  parents,  at  which  she  became  indignant,  and 
left  her  employment  in  the  shop,  in  order,  as  she  says,  to  get  rid 
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of  liim.  S<»me  time  afterwnrds,  she  obtained  employment  in  «n- 
oiliersliop,  in  another  part  of  the  city.  It  appears  that  the  de- 
ceased learned  in  some  way  where  she  was,  and  one  day,  when 
leaving  her  work  for  the  day,  about  noon,  she  found  the  deceased 
at  the  door,  waiting  for  her,  and,  at  his  invitation,  she  accompani- 
ed him  for  a  walk.  He  took  her  to  a  saloon  on  Chrystie  street, 
whci'e  they  had  some  soda,  after  which  they  parted.  Tlie  in- 
timacy between  the  parties  formed  on  the  street,  as  described,  and 
interrupted  for  a  short  time  by  the  defendant,  in  changing  her 
place  of  employment,  in  order  to  terminate  it,  was  thus  resumed 
and  continued  for  some  months,  till  the  28th  of  March,  1895,  when 
an  event  occurred  which  precipitated,  or,  rather,  was  the  principal 
cause  of  the  tragedy.  On  that  day,  for  some  reason  not  important 
to  ascertain,  the  defendant's  duties  in  the  shop  terminated'  about 
noon.  The  deceased  met  her  there,  and  invited  her  to  take  a 
walk  with  him,  and  she  accepted  the  invitation.  It  may  be  fairly 
inferred  that  by  this  time  the  defendant  had  overcome  he  object 
tions  to  marrying  the  deceased  without  the  express  approval  of  her 
parents,  and,  during  their  walk  about  the  city,  he  called  her  at- 
tention to  various  places  where  there  were  furnished  rooms  adver- 
tised, pointing  out  one  or  more  apartments  that  he  thought  would 
be  suitable  for  them.  There  is  nothing  in  the  record  to  sliow  that 
the  defendant  understood  these  suggestions  as  implying  anything 
save  her  approaching  marriage,  and  there  are  many  circumstances 
to  indicate  that  such  was  her  understanding,  as  well  as  the  idea 
that  the  deceased  wished  to  convey  to  her.  It  appears  that  he  so 
arranged  the  walk  as  to  arrive  in  a  short  time  at  the  same  saloon 
in  Chrystie  street  already  mentioned,  where  he  called  for  soda  for 
the  defendant,  and  some  other  drink  for  himself,  each  seated  at 
separate  tables,  at  his  suggestion.  The  soda  was  served  to  the  de* 
fendant  by  the  person  at  the  bar,  and  some  other  liquid  to  the  de. 
ceased,  but  just  what  it  was  docs  not  appear.  After  the  defen- 
dant had  drunk  a  portion  of  the  glass  of  soda,  the  deceased  came 
to  her  table,  and  requested  her  to  taste  the  liquid  in  his  glass 
She  complied,  but  found  the  tasto  disagreeable,  and  refused  to 
drink  it;  but  the  deceased  persuaded  her  to  mix*  it  with 
the  soda,  as  it  would  improve  it,  and  he  then  poured  a 
portion     of     the    substance     in     his      glass     into    the    soda, 
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and  she  drank  about  h'xlf  a  gla3^  of  tlie  mixture  Accord- 
ing to  the  statement  of  the  defendant,  the  inference  is  warranted 
that  this  was  some  drug  that  had  a  powerful  eSe^t  upon  her  botli 
physically  and  mentally.  The  defendant  was  then  taken  by  him 
to  a  house  near  the  saloon,  and  at  his  invitation,  but  api>arently 
after  some  hesitation,  she  accompanied  him  upstairs,  where  a 
woman  appeared,  who  directed  them  to  a  room,  into  which  they 
entered,  and  he  locked  the  door.  They  remained  in  the  room 
about  three  hours,  and  the  deceased  had  intercourse  with  the  de- 
fendant, by  means  of  either  force  or  fraud,  according  to  her  state- 
ment He  then  suggested  that  they  leave  the  place,  and  she  re- 
fused to  go  until  they  were  married ;  but  he  finally  succeeded  in 
persuading  her  to  wait  for  the  ceremony  until  he  could  prepare 
suitable  apartments  to  live  in.  The  deceased  had  money  in  the 
bank,  and  the  defendant  knew  it,  and  she  had  no  reason  to  doubt 
his  ability  to  perform  the  promise.  From  this  room  the  parties 
went  to  the  defendant's  home,  the  deceased  parting  with  the  de- 
fendant at  the  house,  and  refusing  to  go  in  and  see  her  parents. 
She  immediately  went  to  bed,  without  disclosing  to  them  what 
had  happened,  though  her  condition  did  not  entirely  escape  the 
notice  of  her  mother. 

The  following  morning  she  concluded  to  go  to  the  shop,  and  on 
the  way  she  met  the  deceased,  who  told  her  he  was  then  provid- 
ing the  apartments,  and  would  then  marry  her.  The  defendant 
called  his  attention  to  the  many  promises  of  that  kind  that  he  had 
made,  and  reminded  him  that  there  was  nothing  else  to  do.  He 
then  said  to  her  to  keep  quiet  for  three  days  longer,  and  then  the 
marriage  would  take  place.  On  April  1,  1895,  three  or  four  days 
after  the  events  described,  she  met  the  deceased  again,  who  said 
to  her  that  the  apartments] were  ready,  to  go  with  him,  and  he  would 
marry  her.  On  this  assurance  she  went  with  him  to  apartment 
on  East  Thirteenth  street,  which,  to  her  surprise,  she  found  en- 
tirely empty  and  unfurnished.  The  deceased  then  told  her  to  stay 
in  the  room  while  he  went  for  the  furniture,  and  then  they  would 
go  to  the  city  hall  immediately,  and  be  married.  To  this  sugges- 
tion the  defendant  replied,  "No  furniture,  first  the  marriage,  and 
then  everything  else ;  "  and  on  her  expressing  a  desire  to  leave,  as 
she  says,  he  took  her  by  the  shoulders,  threw  her  on  the  floor,  and 


Digitized  by  VjOOQIC 


PEOPLE   V.   BAUUEUI.  215 

forced  her  to  have  intercouree  with  liim.  Leaving  the  defendant 
with  the  housekeeper,  the  deceased  went  away,  and  in  a  short  time 
returned  with  another  man,  bringing  a  couple  of  trunks  and  a  bag 
or  mattress,  and  subsequently  an  old  bureau.  They  lived  and  co- 
habited in  this  room  till  the  day  of  the  homicide,  nearly  a  month, 
the  defendant  every  day  begging  him  to  marry  her,  and  he  prom- 
ising to  do  so,  *'the  next  day,"  though,  after  a  couple  of  weeks  he 
began  to  interpose  obstacles,  objections,  and  sometimes  refusala 
His  conduct  in  that  respect  produced  frequent  quarrels  between 
them,  the  particulars  of  which  are  not  disclosed.  When  the  de" 
fendant  awoke  on  the  morning  of  the  homicide,  she  asked  hini  if 
lie  proposed  to  marry  her  that  day,  to  which  he  replied,  "  No ;  I 
absolutely  cannot  marry  you."  She  then  said  to  him  that,  if  he 
did  not,  she  would  have  him  arrested ;  and,  on  his  starting  to  leave 
the  room,  she  locked  the  door,  and  took  the  key,  and  placed  her- 
self at  the  window,  apparently  looking  out  for  a  policeman ;  but" 
after  some  time  the  deceased  prevailed  upon  her  to  allow  him  to 
leave  the  room,  she  telling  him  that  she  would  follow  him,  and 
have  him  arrested  by  the  first  policeman  she  met  From  this 
room  it  appears  that  he  went  directly  to  the  saloon,  and  iii  a  very 
short  time  the  defendant  followed  him  with  her  mother.  B»jth  of 
them  urged  the  deceased  to  perform  his  promise  of  marriage,  and 
considerable  talk  was  had  between  them  on  that  subject  In  the 
course  of  the  interview,  the  deceased  said  that,  if  the  mother  would 
give  him  $200,  he  would  then  see  about  the  marriage.  At  this 
proposition  the  defendant  and  her  mother  became  indignant,  and 
the  former  said  to  him:  "Wasn't  you  aware  before  that  I  was  a 
very  poor  girl,  that  had  no  money?  How  is  it  that  now  you  ask 
for  money  from  my  mother?  "  And  the  mother  said :  *He  wants 
money  now.  He  knows  we  are  poor,  and  have  no  money.  He 
dishonored  you,  and  wants  money  over  the  bargain."  It  appears 
that  at  some  stage  of  this  interview,  but  at  what  particular  poi!it  is 
uncertain,  the  defendant  left  the  saloon,  and  returned  again  in  a 
very  short  time,  and  again  demanded  of  the  deceased  that  he 
marry  her  that  very  day.  She  then  had  the  rnzor  concealed  upon 
lier  person,  but  at  what  time  or  for  what  purpose  slie  took  it  from 
the  trunk  does  not  distinctly  appear,  though  the  jury  might  find 
from  the  testimony  that  she  took  it  for  the  purpose  of  using  it 
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upon  the  deceased.  He  refused,  with  the  remark,  "Do  you  think 
I  would  marry  such  a  girl?"  On  her  still  persisting  in  the  de- 
mand, and  renewing  the  request,  he  repulsed  her  with  a  refusal, 
remarking  that  "hogs  may  marry."  These  were  the  last  words 
which  he  spoke,  for  at  that  moment  the  defendant  drew  the  razor 
across  his  throat,  inflicting  the  fatal  wound.  Some  other  and 
minor  incidents  appear  in  the  narrative  of  events  which  transpired 
between  the  parties  during  the  period  of  about  twenty  months 
from  the  time  that  they  formed  the  acquaintance  of  each  other  to 
the  day  of  the  homicide,  but  they  are  not  important  upon  a  review 
of  the  questions  presented  by  the  appeal.  It  is  quite  sufficient  to 
say  that  none  of  them  in  any  degree  tend  to  palliate  or  mitigate 
the  conduct  of  the  deceased  as  it  appears  from  the  facts  stated,  or 
to  discredit  the  defendant,  but  when  considered  with  all  the  facts 
and  circumstances,  have  quite  a  contrary  tendency. 

The  defendant  was  not  guilty  of  murder  in  the  first  degree,  un- 
less the  act  was  perpetrated,  not  only  with  the  intent  to  kill,  but 
also  with  deliberation  and  premeditation.  These  three  elements 
must  exist  in  every  case  in  order  to  constitute  that  deliberate  mal- 
ice and  malignity  of  heart  which  is  the  essential  ingredients  of  the 
offense.  If  the  defendant  inflicted  the  wound  in  a  sudden  trans- 
port of  passion,  excited  by  what  the  deceased  then  said,  and  by 
the  preceding  events,  which,  for  the  time,  disturbed  her  reasoning 
faculties,  and  deprived  her  of  the  capacity  to  reflect,  or  while  un- 
der the  influence  of  some  sudden  and  uncontrollable  emotion,  ex- 
cited by  the  final  culmination  of  her  misfortunes,  as  indicated  by 
the  train  of  events  which  have  been  related,  the  act  did  not  con- 
stitLit'3  murder  in  the  first  degree.  People  v.  Conroy,  97  N.  Y^ 
62 ;  People  v.  Wood,  126  id.  249,  27  N.  E.  362 ;  Leighton  v.  Peo- 
ple, 88  N.  Y.  117.  Deliberation  and  premeditation  imply  the 
capacity  at  the  time  to  think  and  reflect,  sufficient  volition  to 
make  a  choice,  and,  by  the  use  of  these  powers,  to  refrain  from 
doing  a  wrongful  act.  The  defendant  had  been  deceived,  betrayed, 
disgiaced,  and  ruined,  but  it  is  not  certain  that  she  formed  the 
definite  intention  to  use  the  weapon  until  she  heard  the  final  re- 
fusal of  the  deceased  to  marry  her.  She  followed  the  deceased 
into  the  saloon,  to  make  a  final  appeal  to  him  to  extricate  her 
from  the  position  in  which  he  bad  placed  her;  and  it  is  evident 
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that  fllie  bad  not  jet  lost  all  hope  of  succeeding  either  by  peraua- 
sion  or  threata  It  was  only  when  this  hope  was  gone,  after  his 
final  refusal,  accompanied,  as  it  was,  by  insulting  and  brutal  im- 
putations, that  might  well  have  aroused  the  most  violent  passions, 
that  slie  struck  the  fatal  blow.  If,  at  that  moment,  in  consequence 
of  what  he  said  to  her  and  the  final  culmination  of  the  alleged 
wrongs  of  which  she  conceived  herself  to  have  been  the  victim, 
she  became  incapable  of  reasoning  or  of  deliberating,  the  act,  we 
think,  would  not  constitute  murder  in  the  first  degree. 

The  crucial  question  in  the  case  was  whether,  at  the  time,  her 
mind  was  in  that  condition;  and  it  was,  of  course,  one  of  fact,  for 
the  determination  of  the  jury.  But  the  defendant  was  entitled  to 
the  benefit  of  all  testimony  that  had  any  legitimate  bearing  on 
that  question,  and  to  have  the  jury  correctly  instructed  by  the 
court  with  respect  to  the  principles  of  law  that  governed  the  in- 
quiry. The  condition  of  the  defendant's  mind  was  not  to  be  ascer- 
tained solely  from  what  took  place  in  the  saloon  at  the  time  of  the 
homicida  The  relations  of  the  parties  which  preceded  it  were 
competent  for  the  consideration  of  the  jury,  since  they  were  con- 
nected with  the  tragedy,  and  were  of  such  a  nature  and  character 
as  to  produce  a  powerful  influence  upon  the  mind  when  recalled 
at  the  moment  that  the  defendant  heard  the  final  refusal  of  the 
deceased,  expressed,  as  it  was,  in  the  most  insulting  and  provok- 
ing language.  That  the  defendant  was  then  in  a  high  state  of 
agitation  and  excitement  was  made  clear  by  the  testimony  of  all 
the  witnesses,  and  there  is  some  proof  tending  to  show  that  she  fell 
upon  the  floor  immediately  after  inflicting  the  wound.  The  na- 
ture and  quality  of  the  act  could  not  be  fairly  judged  by  separat- 
ing what  took  place  within  the  space  of  a  few  minutes  in  the  saloon 
from  the  train  of  events  which  preceded  it,  and  grew  out  of  the 
relations  of  the  parties,  but  upon  full  consideration  of  every  fact 
and  circumstance  that  could  reasonably  be  presumed  to  have  in- 
fluenced her  mind.  We  are  convinced  from  a  careful  examina- 
tion of  the  record  that  there  was  a  wide  departure  from  these  prin- 
ciples in  the  conduct  of  the  trial.  It  is  true  that  the  defendant 
herself,  when  testifying  as  a  witness  in  her  own  behalf,  was  per- 
mitted to  give  the  history  of  her  relations  with  the  deceased,  from 
the  time  that  he  sought  and  formed  her  acquaintance,  down  to  timo 
Vol.  XII— 28 
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of  liis  death.  The  fair  inference  from  the  record  is  that  she  was  per- 
mitted to  relate  what  took  place  prior  to  the  morning  of  the  homi- 
cide by  the  grace  and  favor  of  the  court,  and  not  as  a  legal  righw 
Her  testimony  was  delivered  in  a  foreign  tongue,  and  reached  the 
jury  only  through  the  medium  of  an  interpreter;  and,  in  that  pro- 
cess, it  may  have  lost  much  of  the  fullness  and  force  which  a  nar- 
rative always  derives  from  being  transmitted  directly  to  the  court 
and  jury  in  their  own  language.  Moreover,  she  was  a  witness 
deeply  interested  in  the  result  of  the  trial,  and  the  jury  were  not 
necessarily  bound  to  believe  her  statement,  as  they  were  the.  sole 
judges  of  the  measure  of  credit  to  which  it  was  entitled.  If,  there- 
fore, she  was  entitled  to  give  the  full  history  of  the  relations  be- 
tween herself  and  the  deceased, — and  we  have  no  doubt  she  was, 
— she  could  not  be  compelled  to  let  the  facts  rest  upon  her  unsup- 
ported testimony,  but  had  the  legal  right  to  sustain  and  corrobo- 
rate, if  she  could,. her  version  of  them  by  the  testimony  of  disin- 
terested witnesses  to  the  same  facts,  or  any  of  them.  So  long  as 
the  facts  testified  to  by  tlie  party  are  not  conclusively  established, 
or  admitted,  they  are  still  open  to  further  prooL  Page  v.  Krekey, 
137  N.  Y.  307,  33  N.  E..31L 

After  the  defendant  had  testified  generally  to  the  facts  showing 
the  relations  that  had  existed  between  herself  and  the  deceased, 
and  which  have  been  briefly  stated  above,  her  counsel  called  a 
witness,  and  was  proceeding  to  give  proof  of  the  same  facts,  or 
some  of  them,  by  the  admissii»ns  of  the  deceased.  There  was  no 
objections  from  the  district  attorney,  but  the  court  interposed  and 
inquired  of  counsel  the  object  of  the  question.  The  counsel  re- 
plied that  he  proposed  to  corroborate  the  defendant  by  showing 
the  relations  between  her  and  the  deceased.  The  learned  recorder 
then  said :  **  You  do  not  need  any  corroboration  of  those  relations* 
The  defendant  stated  those  relations  heresclf."  Ilere  a  long  col- 
loquy, which  covers  several  pages  of  the  printed  record,  took 
place  between  the  court  and  the  defendant's  counsel,  in  which  the 
purpose  of  the  testimony  was  stated  in  various  forms;  and  the 
oourt,  in  still  more  emphatic  language,  stated  that  it  was  not  ad- 
missible, for  the  reasons  which  he  had  before  stated,  and  for  the 
further  reason  that  it  might  be  injurious  to  the  accused,  as  afifording 
good  grounds  for  the  prosecution  to  olaim  that  her  act  was  de- 
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liberate  and  premeditated.  The  learned  district  attorney  tlien  in- 
terposed and  stated,  among  other  things,  substantially,  tliat  it  wng 
a  part  of  his  duty,  under  the  circumstances,  to  see  that  the  rights 
of  the  accused  were  properly  protected,  and  that,  as  the  proof 
oflfered  would  afford  abundant  grounds  for  the  prosecution  to  ask 
for  a  conviction  of  murder  in  the  first  degree,  he  felt  it  to  be  liis 
duty  to  warn  the  defense  that,  if  the  proof  was  admitted  it  would 
be  in  the  line  of  his  duty  to  insist  that  the  defendants  act  would 
amount  to  deliberate  murder.  No  formnl  objection  had  yet  been 
made  to  the  testimony,  and,  the  defendant's  counsel  still  persisting 
in  laying  it  before  the  jury,  the  district  attorney  objected  to  it, 
and  his  objection  was  sustained,  and  the  defendant's  counsel  ex- 
cepted. In  the  course  of  the  trial,  similar  proof,  or  proof  of  the 
flame  facts,  or  some  of  them,  was  offered  by  the  defense  from  other 
•witnesses,  but  it  was  excluded  under  exception.  It  is  important 
here  to  note  the  principle  upon  which  these  rulings  must  resl> 
Manifestly,  the  court  and  the  prosecuting  officer  must  have  supposed 
either  that  the  testimony  was  simply  cumulative,  and  therefore 
unnecessary,  or  positively  injurious  to  the  defendant, -and,  con- 
sequently, no  part  of  her  defense.  In  view  of  the  fact  that  it  was 
already  before  the  jury  from  the  lips  of  the  defendant,  it  is  not 
apparent  how  the  latter  hypothesis  could  have  been  seriously  en- 
tertained. And,  as  to  the  former,  it  might  have  been  correct 
enough,  provided  the  court  and  the  prosecution  were  content  with 
the  defendants  version  of  the  facts,  and  accepted  it  for  all  the 
purposes  of  the  trial  as  conclusively  establishing  them  before  the 
jury.  But  such  was  not  the  case,  since  in  no  part  of  the  record 
does  it  appear  that  the  prosecution  admitted  the  facts,  or  in  any 
way  waived  the  right  to  question  the  value  of  her  testimony  with 
the  jury.  On  the  contrary,  it  distinctly  appears,  as  will  be  seeji 
presently,  that  the  court  submitted  the  question  of  her  credibility 
lo  the  jury,  and  left  it  for  them  to  determine  how  far  her  state- 
ment of  the  relations  between  herself  and  the  deceased  should  be 
accepted  as  trua 

It  should  also  be  observed  that  no  question  was  raised  at  the 
trial,  and  none  is  now  made  in  this  court,  with  respect  to  the  quali- 
ty of  the  proof  offered  to  establish  the  facts  or  corroborate  the  de- 
fendant's statementa     The  ruling  was  directed  to  the  competency 
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of  the  facta  themselves  for  any  purpose,  and  not  to  the  mode  of 
proving  them.  The  admissions  or  declarations  of  the  deceased 
may  or  not  have  been  admissible  for  that  purpose,  depending  en- 
tirely upon  circumstances  not  disclosed,  and  which  had  no  in- 
fluence upon  the  decision.  It  may  be  that  it  would  have  to  appear 
that  they  were  so  related  or  connected,  in  point  of  time  or  other- 
wise, with  the  principal  fact,  as  to  be  a  part  of  the  res  gestae,  and 
thus  within  the  exceptions  of  the  rule  excluding  hearsay  evidence. 
Coni.  V.  Densmore,  12  Allen,  535.  But  we  are  not  now  dealing 
with  that  question,  and  do  not  propose  to  pass  upon  it  one  way  or 
the  other.  It  is  quite  certain  that  the  district  attorney  could  waive 
a  technical  rule  of  evidence  relating  to  the  mode  of  proving  a 
material  fact,  or  of  corroborating  facts  testified  to  by  the  accused, 
and  did  waive  it  in  this  case,  if  it  was  applicable  at  all,  by 
failing  to  interpose  the  proper  specific  objection  at  the  proper  time, 
since  the  counsel  might  then  have  so  changed  and  framed  the 
question  as  to  comply  with  all  technical  rulea  On  the  question 
now  unrler  review,  his  attitude  and  that  of  the  court  were  iden- 
tical, and  that  was  that  the  facta  sought  to  be  proven  were  wholly 
irrelevant. 

In  reviewing  a  capital  case,  we  must  be  satisfied  that  a  fair  trial 
has  been  had  ;  and  when  we  ean  see  that  the  case  has  been  tried 
and  submitted  to  the  jury  upon  an  erroneous  theory,  prejudicial 
to  the  accused,  and  which  had  a  controlling  influence  upon  the 
trial  and  the  result,  we  ought  to  regard  the  principal  which  has 
been  decided,  rather  than  the  concrete  form  in  which  the  question 
arose  and  became  a  practical  one  at  the  trial,  and  should  not  be 
astute  to  seek  for  some  technical  ground,  not  urged  upon  the  trial 
or  here,  to  sustain  the  ruling.  Upon  an  examination  of  the  whole 
record,  it  is  plain  that  the  case  was  tried  U[)on  the  theory  that  the 
relations  of  the  parties,  prior  to  the  morning  of  the  homicide,  had 
no  bearing  upon  the  question  of  deliberation  and  premeditation, 
and  that  was  t^je  principle  upon  which  the  evidence  referred  to  was 
excluded.  This  will  be  maile  plainer  by  reference  to  the  charge  of 
the  learned  recorder  to  the  jury.  In  submitting  this  vital  ques- 
tion, he  used  the  following  language :  "You  are  not  called  upon 
to  perform  a  miracle,  by  transferring  your  intelligence  back  to  the 
26th  of  April,  when  this  defendant  it  alleged  to  have  committed 
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the  deed  cliaiged.  You  are  only  called  upon  and  expected  to 
cletermine,  by  your  verdict,  what  was  the  condition  of  the  defen- 
dant's mind  at  that  time  ;  and  the  only  way  in  which  you  can  de- 
termine such  condition,  and  the  only  way  known  to  law  and  to 
reason,  is  by  the  acts  of  tlie  defendant  at  that  time ;  and  by  those 
acts  and  from  those  acts  you  may  infer  the  operations  of  tins  de- 
fendant's mind.  That  is  only  method  known  to  human  wisdom 
and  intelligence,  and  that  is  the  method  by  which  you  must  be 
governed"  Here  the  learned  court  stated  the  rules  by  which  the 
jury  were  to  be  governed  in  determining  the  condition  of  the  de- 
fendant's mind  at  the  time  of  inflicting  the  wound  that  caused  the 
death.  That,  of  course,  included  her  ability  to  reason,  think,  and 
reflect,  and  her  general  power  of  volition ;  and  they  were  in- 
structed that  there  was  but  one  method  known  to  the  law  and  to 
reason  and  human  wisdom  for  ascertaining  that  condition  and  de- 
termining]these  questions,  and  that  was  by  considering  her  act  at  the 
timei  These  instructions  excluded  from  the  consideration  of  the 
jury  all  the  facts  and  circumstances  preceding  the  homicide,  and 
of  which  that  act  was  but  the  culmination.  This  part  of  the 
charge  renders  the  ruling  excluding  the  corroborating  proof  in- ' 
telligible,  but  we  think  that  both  the  ruling  and  charge  were  in 
these  respects  erroneous. 

There  is  another  portion  of  the  charge  which  is  intimately  re- 
lated to  the  questions  under  consideration.  In  speaking  of  the 
relations  of  the  parties  and  the  credibility  of  the  defendant,  the 
court  «ud  :  "  On  another  phase  of  this  case  it  is  but  proper  for 
me  to  say  that,  in  this  narration,  which,  if  true,  would  put  Cataldo 
in  a  bad  and  an  unenviable  light,  but  one  being  has  given  the 
narration,  and  that  is  the  defendant  She  is  vitally  interested  in 
this  case ;  and  it  is  for  you  to  say  whether  a  defendant,  situated  as 
this  defendant  is,  had  a  motive  in  testifying  as  she  did  because  ic 
may  be  fairly  claimed  that  the  rule  of  action  and  conduct  among 
men  is  that  they  are  expected  to  assume  the  greater  part  of  the 
responsibility  for  such  acts.  It  is  for  you,  in  consideration  of  the 
motives  that  may  actuate  this  defendant,  to  consider,  first,  being  a 
woman,  whetlier  she  would  have  a  motive,  from  the  instinct  of 
delicacy,  which  is  inherent  in  the  sex,  to  palliate  her  own  con- 
duct, by  throwing  all  the  blame  upon  Cataldo;  and,  secondly, 
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whether  she  would  have  a  motive  in  so  testifying  to  affect  yoar 
verdict,  in  order  to  escape  the  legitimate  consequences  of  her  act.'' 
When  the  court  had  ruled  that  the  statement  of  the  defendant  did 
not  need  corroboration,  this  portion  of  the  charge  might  well  have 
been  omitted.  The  jury  were  permitted  to  reject  her  testimony, 
although  proof  to  corroborate  her  had  been  excluded  on  the  ground 
stated.  It  would  seem  to  be  clear  that  either  the  ruling  or  the 
change  is  wrong.  The  primary  error,  doubtless,  was  in  refusing 
to  permit  her  counsel  to  strengthen  and  re-enforce  her  narrative, 
or  any  material  part  of  it,  in  any  way  that  he  could.  Had  he  been 
allowed  to  do  that,  this  passage  in  the  charge,  though  the  language 
is  strong  and  quite  unfavorable  to  the  defendant,  under  all  the  cir- 
cumstances, could  be  defended  as  embodying  no  legal  error. 

In  speaking  of  the.  refusal  of  the  deceased,  at  the  time  of  the 
homicide,  to  marry  the  defendant,  the  coui*t  said  to  the  jury,  in 
substance,  that  his  refusal  was  nothing  new,  and  whatever  effect 
it  had  upon  her  mind  must  have  been  produced  before  that  day, 
and  then  proceeded  as  follows :  "She  was  living  with  him  at  the 
time  in  meretricious  intercoui-se.  It  was  a  mode  of  life  condemned 
by  sound  public  morals.  Under  the  law  of  our  state,  however,  it  is 
not  criminal ;  but  that  it  was  an  immoral  condition  of  life  cannot 
and  will  not  be  disputed.  This  defendant,  with  her  father  and 
mother  living  in  this  city,  left  her  father  and  mothers  house, 
without  a  word  of  notice,  and  voluntarily  went  to  live  with  the 
deceased  in  this  meretricious  life.  You  must  draw  a  line  of  distinc- 
tion between  the  woman  who  parts  with  her  honor  upon  a  solemn 
promise  to  marry  and  the  woman  who  parts  with  her  honor  with- 
out a  solemn  promise  to  marry  on  the  part  of  the  man,  and  who 
continues  to  surrender  her  peraon  to  him  at  his  will,  breaks  away 
from  the  moorings  of  her  home,  and  goes  to  live  with  him  as  his 
mistress."  We  think  that  this  part  of  the  charge  was  clearly  er- 
roneous. It  was  the  province  of  the  jury  to  determine  whether 
the  refusal  of  the  deceased,  at  the  time  of  the  homicide,  to  perform 
his  promise,  and  the  exasperating  form  in  which  the  refusal  was 
made  or  expressed,  had  for  the  time  any  effect  upon  her  mental 
condition,  or  not  The  words  that  the  deceased  then  uttered  may 
have  extinguished  the  last  ground  of  a  lingering  hope,  and  suddenl  v 
revealed  to  her  mind  her  real  situatioa    What  was  then  said,  taken 
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in  connection  with  the  preceding  events,  were  causes  which  are 
sometimes  known  and  may  reasonably  be  supposed  to  operate 
powerfully  upon  the  human  mind;  and  the  statement  that  they 
could  not,  coming  as  it  did  from  the  court,  amount  to  something 
more  than  a  mere  expression  of  opinion  even  if  that  were  per- 
missible upon  such  a  vital  question.  It  was  an  instruction  as  to 
the  force  and  effect  of  the  evidence.  But  this  part  of  the  charge  was 
open  to  a  still  more  serious  objection.  It  suggested  to  the  jury, 
and  submitted  for  their  consideration,  a  theory  of  the  facts  which 
had  no  foundation  in  the  evidence  as  it  appears  in  the  record.  It 
could  not  be  found  upon  any  fair  or  just  construction  of  the  evi- 
dence that  the  defendant  voluntarily  parted  with  her  honor  with- 
out a  solemn  promise  of  marriage,  or  surrendered  her  person  to 
the  deceased  to  become  his  mistress.  The  testimony  shows  that 
there  was  in  fact  such  a  promise  preceding  these  relations.  It  is 
quite  clear  upon  the  evidence  in  the  record  that  he  obtained  pos- 
session of  her  person  and  accomplished  his  purpose  by  means  of 
that  promise,  and  of  a  series  of  falsehoods,  and  fraudulent  devices 
of  the  most  atrocious  character.  It  was,  at  least,  an  open  question 
whether  her  disgrace  and  dishonor  were  not  effected  by  use  of 
some  drug  which  he  had  administered  to  her  for  the  purpose  of 
overcoming  her  mental  and  physical  powers  of  resistance.  If  her 
testimony  is  to  be  believed. — and  it  must  be  remembered  that  the 
learned  recorder  ruled  that  it  needed  no  corroboration, — she  was 
decoyed  into  the  rooms  on  Thirteenth  street  under  the  false 
pretense  of  an  immediate  marriage;  and  if  she  remained  there 
with  him,  as  she  did,  in  the  hope  that  it  would  be  fulfilled,  for  a 
month  prior  to  the  killing,  in  order  to  hide  her  disgrace,  or  retrieve 
her  honor,  or  in  some  way  disentangle  herself  from  the  situation  in 
which  she  was  placed  her  conduct  fell  far  short  of  voluntarily  con- 
tracting meretricious  relations  with  the  deceased.  These  remark 
of  the  court  upon  this  failure  of  the  case  were,  as  it  seems  to  us, 
quite  misleading,  and  could  scarcely  fail  to  have  an  unfavorable 
effect  upon  the  jury.  The  attention  of  the  court  was  plainly 
directed  to  these  questions  at  the  close  of  the  charge,  and  they 
were  made  the  subject  of  exception,  but  there  was  no  attempt  to 
modify,  explain,  or  retract  what  had  been  said. 

The  defendant  was  subjected  to  a  protracted  cross-examinatioDf 
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in  which  the  same  question  was  repeatedly  asked  and  answered, 
frequently  by  the  suggestion  and  direction  of  the  court  We 
will  not  refer  to  the  numerous  incidents  which  the  record  discloses 
in  the  course  of  the  examination  by  the  prosecuting  officer  and  the 
court,  further  than  to  say  that  we  are  wholly  unable  to  perceive 
any  such  element  of  improbably  in  her  direct  narrative,  or  any 
such  danger  to  the  cause  of  justice  to  be  apprehended  from  her 
statements,  as  to  warrant  such  a  wide  and  unusual  departure  from 
the  ordinary  and  usual  methods,  long  sanctioned,  for  the  examina. 
tion  of  witnesses  in  courts  of  justice.  But  the  most  important 
feature  disclosed  by  this  part  of  the  trial  is  the  manner  in  which 
the  testimony  thus  elicited  was  submitted  to  the  jury.  In  order 
to  get  a  clearer  view  of  the  action  of  the  court  in  that  respect,  it  is 
necessary  to  present  at  least  a  small  part  of  the  testimony  on  her 
cross-examination  by  the  assistant  district  attorney,  which  is  copis- 
ed  from  his  brief  in  this  court  After  stating  several  times  that 
the  immediate  cause  of  the  act  was  what  the  deceased  said  to  her 
about  the  hogs  marrying  her,  the  examination  continued  as  fol- 
lows: "Q.  Well,  now,  Miss  Barberi,  I  want  you  to  tell  me 
honestly  and  truthfully,  why  you  killed  Cataldo?  A.  I  didn't 
want  to  kill  him.  Q.  Well,  why  did  you  kill  him?  A.  It  was 
^  not  my  intention  to  kill  him,  but  I  was  in  a  state  of  terrible  agita. 
tion  in  that  moment  I  didn't  see  myself  what  I  was  doing,  and 
when  I  heard  that  ejaculation,  that  word  *  hogs,'  I  nearly  lost 
consciousness,  and  I  didn't  know  what  I  did.  Q.  Now,  what  did 
you  cut  his  throat  for?  A.  I  didnt  know,  and  I  didn't  see  what 
I  did.  I  was  in  a  state  of  terrible  exasperation,  because  he  had 
insulted  me  atrociously;  and  I  wanted  to  get  married.  I  didn't 
know  what  had  become  of  me.  Q.  Why  did  you  cut  Gataldo's, 
throat?  A.  For  God's  sake,  I  don't  know  what  I  have  to  say  ;  I 
already  said.  Q.  Why,  Miss  Barberi,  did  you  cut  Cataldo's 
throat?  A.  Because  I  lost  consciousness,  and,  physically,  my 
eyesight,  in  the  moment  tliat  I  heard  him  say  that  a  hog  may  mar- 
ry me.  Q.  Why  did  you  cut  Cataldo's  throat?  A  It  was  not 
my  intention  to  kill  him.  It  was  all  in  the  moment,  an  irresistible 
moment,  and  I  followed  the  impulse  of  rage,  when  I  heard  that  a 
pig  had  to  marry  me.  Q.  Now,  I  will  ask  the  question  once 
more:     Why  did  you  cut  Cataldo's  throat?     A.  I  never  believed 
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that  he  would  die.  i  never  thought  to  kill  him."  Making  every 
allowance  for  the  strong  temptation  to  color  the  narrative,  which 
is  always  present  to  a  witness  under  such  circumstances,  and  for 
what  it  may  have  gained  or  lost  in  the  translation,  still  it  could 
not  be  said  that  there  was  no  evidence  to  sustain  the  theory  that 
the  act  was  not  proceeded  by  deliberation  or  premeditation.  There 
can  be  no  reasonable  doubt  that  the  situation  ii;i  which  she  had 
been  placed,  and  the  disgrace  attending  it,  were  the  constant  sub- 
ject of  her  thoughts  during  the  preceding  month,  and  may  have 
preyed  upon  her  mind.  In  this  state  of  agitation,  she  confronted 
the  deceased  in  the  saloon,  and  the  insulting  refusal  may  have 
been  the  spark  that  produced  the  explosion.  It  was  not  impos- 
sible, under  all  the  circumstances,  to  take  that  view  of  the  case. 
At  the  very  least,  the  defendant  was  entitled  to  have  the  question 
fairly  submitted  to  the  jury,  and  we  think  it  was  not,  for  reason^ 
already  stated,  and  for  the  further  reason  that  the  learned  recorder, 
in  effect)  told  the  jury  that  there  was  no  evidence  to  warrant  the 
inference.  In  speaking  to  the  point,  he  said:  **You  will  see 
that  the  killing  was  not,  so  far  as  this  evidence  shows,  a  sudden 
act  of  retaliation  or  revenge,  orresistance  for  an  outrage  upon  her,  or 
for  a  forcible  trespass  upon  the  person  of  this  defendant.  The  killing 
was  not  the  result,  so  far  as  the  evidence  shows,  of  a  single  refusal 
to  marry  her  upon  the  part  of  Cataldo.  If,  as  it  is  claimed,  that 
this  refusal  of  his  produced  a  whirlwind  of  passion  in  this  defen* 
dant,  and,  as  a  result  of  that  whirlwind  of  passion,  she  killed  Catal- 
do, you  must  bear  in  mind  that  he  had  been  promising  this  mar- 
riage from  the  day  on  which  she  went  with  him  into  the  house  of 
assignation,  as  a  free  agent,  and  of  her  own  accord ;  and  his  re- 
peated promises  necessarily  brought  repeated  disappointments.  So 
that,  it  was  not  the  first  time  she  was  disapppinted,  because,  ac- 
cording to  her  own  story,  the  times  pf  her  disappointment  went 
into  high  numbers."  Apart  from  the  very  objectionable  remark 
in  which  the  defendant  is  represented  to  the  jury  as  iiaving  ac- 
companied the  deceased  "  into  the  house  of  assignation,  as  a  free 
agent,  and  of  her  own  accord,"  which,  upon  the  evidence,  was  not 
correct  in  point  of  fact,  as  already  shown,  the  substance  of  the 
charge  was  that  there  was  no  evidence  that  the  act  was  the  result 
of  a  sadden  impulse.  That  was  the  very  question  that  the  jury 
Vol.  XII— 29 
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had  to  decide,  and  the  strong  expression  of  opinion  upon  such  a 
question,  even  if  it  was  nothing  more,  was  calculated  to  mislead 
the  jury,  and  exceeded  the  limits  which  this  court  has  ever  sanc- 
tioned, or  ought  to  sanction,  for  judicial  comment  upon  the  char- 
acter and  effect  of  evidencet 

The  court  warned  the  jury  in  very  emphatic  language,  and  in 
various  forms,  against  rendering  any  verdict  in  tlie  case  which 
should  in  any  degree  be  based  upon  sympathy  for  the  defendant 
on  account  of  her  sex,  which,  of  course,  was  correct,  as  within  his 
powers  and  discretion.  But  this  was  followed  by  a  long  argument 
to  show  that  women,  in  general,  are  by  nature  capable  of  protect- 
ing their  honor  and  defending  their  virtue,  the  plain  tendency  of 
which  was  to  leave  in  the  minds  of  the  jury  the  impression  that,  • 
after  all,  the  defendant  may  have  been  equally  or  moi-e  to  blame 
for  what  had  occurred,  prior  to  theday  of  the  homicide,  than  the  do- 
ceased,  and  thus  to  excuse  or  palliate  his  conduct  The  recorder 
concluded  that  branch  of  the  charge  with  the  following  proposi* 
tion:  "Nature  has  so  ordained  the  sexes  that  woman  is  gifted  in 
a  particular  way,  with  greater  caution  and  more  reserve  force  and 
power,  while  man  is  gifted  in  a  different  way;  and,  while  he  may 
pay  his  court  and  attentions,  yet  nature  has  fitted  and  equipped 
her  in  such  a  way  that  she  is  better  qualified  to  resist  than  man." 
The  suggestion  that,  according  to  certain  natural  laws,  woman  is 
better  qualified  to  resist  than  man  was  departing  far  from  the  real 
question  in  the  case,  and,  moreover,  was  incorrect  in  point  of  fact, 
according  to  common  experienca  When  that  part  of  the  charge 
is  all  read  together,  it  is  apparent  that  matters  were  discussed  that 
are  scarcely  within  the  range  of  the  proofs,  in  such  a  manner  as 
to  operate  to  the  prejudice  of  the  defendant  with  the  jury.  Those 
portions  of  the  charge  are  also  fairly  covered  by  exceptions,  and, 
^ven  if  they  are  not,  an  erroneous  statement  of  the  law,  or  im- 
proper comments  upon  facts  or  the  evidence  bearing  upon  them, 
may  be  reviewed  and  corrected  in  this  court  in  a  capital  case  with- 
out any  exception,  when  it  can  be  seen  that  they  may  have  oper- 
ated  to  the  prejudice  of  the  accused. 

The  questions  already  discussed  are  sufficient  to  dispose  of  the 
appeal.  The  record  discloses  other  rulings,  arising  during  the 
conduct  of  the  trial,  that  would  be  difficult,  if  not  impossible,   to 
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defend.  To  review  them  all,  by  attempting  to  point  out  their 
bearing  on  the  issue,  and  in  what  respect  they  were  or  might  have 
been' prejudicial  to  be  defendant,  would  unnecessarily  extend  the 
discussion.  A  careful  examination  of  the  whole  charge  leaves  the 
impressions,  from  its  general  tone  and  entire  structure,  that  the 
learned  trial  court,  in  the  elaborate  discussion  of  the  facts  and 
statement  of  the  law,  in  many  important  particulars,  passed  the 
line  which  marks  the  limits  of  the  judicial  function.  From  an  ex- 
amination of  the  whole  case,  we  are  impressed  with  the  conviction 
that  the  defendant  has  not  had  a  fair  trial,  and  that  it  should  be 
submitted  to  another  jury,  to  the  end  that  all  competent  proof 
may  be  given  in  the  regular  and  orderly  way,  and  all  the  questions 
presented  in  that  temperate  and  dispassionate  manner  which  is  so 
important  in  the  trial  of  a  capital  case,  and  so  essential  to  the  pro- 
tection of  all  the  rights  of  the  ^accused.  In  a  recent  case,  the 
highest  court  of  the  land  concluded  the  review  of  a  judgment  of 
conviction  for  a  capital  offense,  where  the  proceedings  upon  the 
trial  and  the  substance  of  the  charge  were  much  more  moderate 
and  exempt  from  objection  than  in  the  case  at  bar,  with  the  fol- 
lowing pertinent  remarks,  which  are  applicable  here :  "When 
the  charge  of  the  trial  judge  takes  the  form  of  animated  argument, 
the  liability  is  great  that  the  propositions  of  law  may  become  in- 
terrupted by  digression,  and  so  intermingled  with  inferences 
springing  from  forensic  ardor  that  the  jury  are  left  without  proper 
instructions,  their  appropriate  province  of  dealing  with  the  facts 
invaded,  and  errors  intervene  which  the  pursuit  of  a  different 
couiBe  would  have  avoided."  Allison  v.  U.  S.,  160  U.  S.  203, 
16  Supp.  Ct  252. 

The  judgment  of  conviction  should  be  reversed,  and  a  new 
trial  granted 

All  concur  (VANN.  J.,  in  result). 

Judgment  reversed 
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April  88, 1896. 
PEOPLE  V.  VINCENZO  NINO. 

1.  HOMICIDB— InSANITT. 

Where  an  indictment  for  murder  of  defendant's  wife  in  which  insanity 
Is  interposed  as  a  defense,  it  appeared  that  he  had  heen  under  the  delusion 
that  his  wife  was  trying  to  kill  him.  exclusion  of  testimony  as  to  what*  he 
had  said  regarding  his  wife  the  day  before  the  homicide,  is  erroneous. 

5.  Trial— OBjBCTiow—WArviBR. 

It  is  competent  for  the  district  attorney  to  waive  the  objection  that  the 
questions  were  leading,  and  he  does  so  by  failing  to  state  any  ground  on 
which  he  rests  his  objection  before  the  ruling  of  the  court. 

8.   HOMfCtDE— iNflANITT— EVIDBNCB. 

Where  It  is  asserted  that  the  defendant  has  been  continuously  insane 
from  a  period  of  four  months  before  the  killing  up  to  the  time  of  the  trial, 
'  and  the  examination  of  the  experts  is  directed  to  his  mental  condition  at 
the  time  they  saw  him,  they  are  competent,  from  the  conclusion  they  thus 
reached  and  the  medical  and  other  facts  proved,  to  give  on  the  trial  an 
opinion  as  to  his  sanity  or  insanity  at  the  time  of  the  homicide. 

4.  Samb. 

The  Jury  are  entitled  to  the  facts  on  which  an  insanity  expert  bases  his 
opinion  and,  when  those  facts  are  the  result  of  his  own  interviews  with  the 
defendant,  it  is.  not  only  competent,  but  necessary,  that  they  should  be 
laid  before  the  jury.  , 

6.  SA&ns. 

If  the  defendant  offers  evidence  tending  to  prove  that  he  was  insane  at 
the  time  of  the  homicide,  the  legal  presumption  of  sanity  is  rebutted,  and 
the  prosecution  must  prove  sanity  by  preponderance  of  evidence. 

6.  Samtb. 

If  the  defendant's  evidence  creates,  in  the  minds  of  the  jury,  a  reason- 
able doubt  as  to  his  sanity  at  the  time  of  killing,  the  prosecution  must  re- 
move that  doubt  by  preponderance  of  evidence. 

Appeal  from  a  jadgment,  convicting  defendant  of  murder  in 
the  first  degrea 

Amos  H.  Evans,  for  appellant. 

John  D.  Lindsay,  for  respondent. 
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BARTLETT,  J.— The  defendant  has  been  convicted  of  killing 
his  wife,  and  now  rests  under  sentence  of  death.  The  material 
facts  in  the  case  may  be  briefly  stated.  The  defendant  is  an  illite- 
rate Italian  barber,  of  alow  order  of  intelligence,  who  was  married 
.  to  the  deceaaed,  in  this  country,  some  eight  or  ten  years  prior  to 
the  homicide,  and  has  resided  here  ever  since,  either  in  the  city  of 
New  York  or  the  city  of  Brooklyn.  At  the  time  of  the  tragedy 
the  defendant  lived,  with  his  wife  and  two  children,  the  latter  aged 
six  and  eight  years,  respectively,  at  No.  55  Baxter  street,  in  the 
city  of  New  York.  On  the  19th  of  February,  1895,  at  about  six 
o'clock  in  tho  morning,  the  defendant  was  found  by  some  neigh- 
bors in  the  house,  sitting  on  a  lounge,  in  his  outer  or  living  room, 
a  razor  in  his  hand,  and  his  children  beside  him,  with  nothing  on 
but  his  shirt,  which  was  covered  with  blood.  There  was  also 
blood  on  the  faces  of  the  children.  The  police  were  summoned, 
and  an  oiEcer  asked  the  defendant  where  his  wife  was,  and  he  re- 
plied she  was  dead  in  tlie  other  room.  The  deceased  was  found 
in  the  bedroom,  partly  clothed,  sitting  on  the  floor  in  one  corner, 
dead.  Her  throat  had  been  cut,  and  an  examination  of  the  body  re- 
vealed a  number  of  stabs  and  wounds.  The  defendant  admitted 
when  questioned  by  the  officer,  that  he  had  killed  his  ^ife,  and, 
when  asked  why  he  had  committed  the  deed,  stated  that  she  had 
pat  bugs  in  his  ears,  poison  in  his  coSee,  tried  to  kill  him,  and 
contemplated  going  away  with,  as  he  expressed,  it,  "a  bigger  man 
worth  ten  thousand  dollai^s.  *'  The  only  eyewitness  of  the  homicide 
was  the  son  of  the  defendant,  Baptisto  Nino,  aged  eight  years,  who 
was  permitted  by  the  court  to  give  his  evidence,  not  under  oath, 
as  provided  by  section  392  of  the  Code  of  Criminal  Procedure. 
The  child  testified  that  his  father  killed  the  deceased  in  his  pres- 
ence. The  defendant  being  poor,  and  unable  to  take  charge  of 
bis  own  case,  the  court  assigned  him  counsel,  who  have  discharged 
the  duty  imposed  upon  them  with  fidelity  and  ability,  interposing 
the  sole  defense  of  insanity. 

It  was  claimed  on  behalf  of  the  defendant  that  he  was  insane 
at  least  four  months  prior  to  the  homicide,  and  that  his  mental 
malady  had  continued,  without  interruption,  except  a  marked  in- 
crease in  violence  of  manifestations,  up  to  the  time  of  the  trial. 
The  theory  of  the  defense  was  that  the  defendant  existed  in  a  de- 
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lusional  state, — ^that  is,  his  mind  entertained  false  ideas  about  va- 
rioas  things;  that  he  was  dominated  and  impelled  by  insane 
delusions,  which  led  him  to  believe  that  his  wife  was  seeking  his 
life,  and  contemplating  an  elopement  with  a  man  of  higher  social 
and  financial  standing  than  that  of  her  husband.  It  was  in  sup- 
port of  this  theory  of  delusional  insanity  that  all  the  evidence  of 
the  defense  was  offered,  and  this  fact  is  to  be  kept  in  mind  in  con- 
sidering the  assignments  of  legal  error  now  submitted  for  our  con- 
sideration. The  evidence  of  the  defense  is  uncontradicted  to  the 
effect  that  a  great  change  came  over  the  defendant  a  few  months 
before  the  homicide,  and  that  he  appeared  to  be  haunted  and  pur- 
sued by  delusions,  suspicions,  and  fears;  that  his  physical  appear- 
ance greatly  changed ;  and  that  he  abandoned  work  for  the  alleged 
reason  that  his  wife  had  tied  his  hands,  and  was  exerting  over  him 
an  influence  that  prevented  him  from  working.  As  one  witness 
stated,  "He  said  his  wife  had  done  the  thing  to  him."  The  wit- 
nesses were  of  a  low  order  of  intelligence,  and  their  testimony  was 
given  by  the  aid  of  an  interpreter,  and  it  can  only  be  inferred 
what  this  statement  means;  but,  from  various  incidents  in  the 
record,  it  is  reasonably  apparent  that  the  form  of  defendant's  de- 
lusion in*  this  connection  was  the  belief  that  his  wife  exerted  over 
him  some  malign  power  or  spell  that  controlled  and  influenced 
him  against  his  will.  Without  quoting  from  the  evidence  in  de- 
tail, it  was  proven  that  this  defendant,  from  about  four  months 
prior  to  the  homicide  up  to  the  day  before,  had  represented  to  a 
number  of  people  that  his  wife  had  placed  bugs  in  his  eara  for  the 
purpose  of  making  him  ill  and  of  killing  him;  that  she  had  sucked 
blood  from  his  ear  while  he  slept;  that  she  had  placed  blood  and 
water  in  his  body;  that  she  had  tied  his  hands,  and  prevented  him 
from  working;  that  she  had  placed  blood  upon  the  stove  in  order 
that  he  might  die  by  that  blood ;  that  she  had  repeatedly  tried  to 
poison  him.  It  also  appeared  that  the  defendant  carried  about 
with  him  a  bottle  of  kerosene,  from  which  he  drank  small  quan- 
tities from  time  to  time,  in  order  to  overcome  the  effect,  as  he  ex- 
plained, of  the  water  that  his  wife  had  placed  in  his  body,  and  he 
would  also  put  some  of  the  oil  upon  a  cloth,  and  place  it  in  his 
ears,  for  the  purpose  of  getting  rid  of  the  bugs  which  his  wife  bad 
deposited  there  during  his  sleep. 
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We  have  had  oar  attention  called  to  a  large  number  of  excep- 
tions which,  defendant's  counsel  insist,  present  legal  error,  and  call 
for  a  reversal  of  this  judgment.  After  an  examination  of  ihe 
record,  we  have  reached  the  conclusion  that  some  of  these  excep- 
tions  disclose  reversible  error,  and  we  will  now  point  out  those 
upon  which  we  rest  this  decision.  There  are  a  number  of  ex- 
ceptions to  the  refusal  of  the  learned  recorder  to  admit  evidence 
ofiFered  in  support  of  the  theory  of  insane  delusions.  They  are  all 
of  a  similar  character,  and  may  be  considered  together.  The  wife 
of  defendant's  brother  was  on  the  stand,  and  testified  at  length  on 
this  subject  of  delusions,  and  to  conversations  she  hud  with  de- 
fendant on  various  occasions,  from  four  months  prior  to  the  homi- 
cide to  a  day  or  two  before  that  event  After  she  had  to  some  ex- 
tent exhausted  her  recollection,  she  was  asked  by  defendant's 
counsel:  "Did  he  say  anything  about  kerosene?"  This  was  ob- 
jected to  generally,  and  objection  sustained.  Witness  then  testi- 
fied that  defendant  used  to  wet  his  forehead  and  temples  with 
kerosene,  and  she  was  asked:  **Did  you  see  him  have  a  handker- 
chief?" This  was  also  ruled  out  under  a  general  objection.  The 
witness  then  swore  she  had  an  interview  with  defendant  two  days 
before  the  homicide,  and  she  was  asked:  "Did  he  say  anything 
about  his  wife?  "  "  Did  you  see  him  have  the  kerosene  bottle  at 
that  time?"  "  Did  he  say  anything  about  the  bedbugs  in  his  head 
at  that  time?  "  To  all  of  these  questions  a  general  objection  was 
interposed  and  sustained.  The  witness  then  came  to  an  interview 
tlie  day  before  the  tragedy,  and  the  same  questions,  substantially, 
were  asked,  and  ruled  out  on  general  objections.  After  all  these 
rulings  had  been  made,  the  court  stated  that  they  were  based  upon 
the  ground  that  the  questions  were  leading.  It  was  competent  for 
the  learned  district  attorney  to  waive  this  particular  form  of  objec- 
tion, and  he  did  so  by  failing  to  state  any  ground  on  which  he 
rested  his  objections  before  the  ruling  of  the  court  We  are,  how- 
ever, of  the  opinion  that  tliese  questions  were  not,  under  the  cir- 
cumstances, leading,  and  the  witness  should  have  been  permitted 
to  answer  them.  The  interviews  of  the  defendant  with  this  wit- 
ness were  of  the  highest  importance,  and  everytliing  that  he  said 
which  was  calculated  to  shed  light  on  his  mental  condition  was 
most  material.     The  error  here  committed  was  vital,  and  calculated 
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to  greatly  prejudice  the  rights  of  the  defendant  It  is  impoasible 
to  say  that  the  ezcladed  evidence  would  not  have  benefited  the 
defendant,  especially  when  it  is  remembered  that  one  of  the  re- 
jected questions  called  lor  anything  he  might  have  said  to  witness 
in  regard  to  his  wifa 

The  next  ground  of  error  is  found  in  the  course  of  the  examin- 
ation of  Dr.  diaries  L.  Dana,  an  insanity  expert,  placed  on  the 
stand  by  the  de'endnnt  The  witness  had  been  asked,  in  sub- 
stance, whether  the  defendant  might  not  be  simulating  insanity, 
and  the  witness  went  on  to  state  that  he  understood  tlie  delusions 
had  been  testified  to  by  defendant's  physician  and  othei-s  wit* 
nesses.  The  district  attorney  then  said :  **  Not  by  a  physician, 
but  by  a  man  who  kept  a  dispensary, — a  druggist."  The  witness 
then  started  in  to  complete  his  answer  to  the  pending  question, 
when  the  court  interrupted,  and  said :  '*  There  has  been  no  testi- 
mony of  a  physician  on  the  subject"  The  record  at  the  time  con- 
tained the  evidence  of  Dr.  Elisio  Marini,  a  witness  for  the  defense, 
who  testified,  among  otiicr  things,  that  he  was  a  physician;  that 
he  had  practiced  in  the  city  of  New  York  for  about  10  years,  and 
that  the  defendant  called  upon  him  professionally  about  22  days 
before  the  homicide,  and  again  about  3  days  later.  The  doctor 
swore  the  defendant  complained  of  feeling  sometliing  in  his  head, 
feeling  dizzy,  and  on  one  occasion  brought  him  a  bug  in  a  paper, 
saying  he  had  found  it  in  his  ear  that  morning;  then  said,  **Give 
me  something  for  my  head."  On  another  occasion  the  defendant 
brouglit  the  doctor  a  piece  of  paper  with  some  aniline  wrapped  up 
in  it,  an<l,  when  asked  by  the  doctor  what  it  was,  said;  "I've 
brought  this  out  from  my  ear.  It  was  blood  sucked  from  my 
ear."  The  doctor  also  swears  that  he  prescribed  for  the  patient 
The  defendant's  sister-in-law  had  also  testified  that,  when  defen- 
dant came  to  her  house  in  Brooklyn,  shortly  before  the  homicide, 
he  had  something  in  a  paper  which  he  said  was  blood,  and  that 
he  had  shown  it  to  Dr.  Marini,  "because  the  doctor  might  act  as 
a  witness  in  connection  with  that  blood."  In  view  of  this  state 
of  the  record,  and  the  vital  materiality  of  this  evidence  as  tending 
to  prove  the  defense  of  insane  delusions,  the  defendant  was  en- 
titled to  have  the  statement  of  his  physician  presented  to  the  jury, 
with  whatever  added  weight  it  might  receive  in  their  minds  by 
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re«K>D  of  its  professional  source ;  and  the  declai-ation  of  the  coui1^ 
in  the  presence  of  the  jury,  that  there  had  been  no  testimony  of  a 
physician  on  the  subject  was  prejudicial  error. 

We  now  come  to  the  consideration  of  the  most  important  ex- 
ception in  the  case  relating  to  the  exclusion  of  evidence.  Dr. 
Charles  EL  Ciietwood  was  sworn  as  a  witness  for  the  defense.  He 
was  an  expert  on  insanity,  and  physician  in  the  Tombs  Prison. 
Dr.  Chetwood  and  Dr.  Dana  were  associated  as  experts  for  the  de- 
fendant in  the  case.  Dr.  Chetwood  had  made  an  independent  ex- 
amination of  the  defendant  while  he  was  coiiBned  in  the  Tombs, 
and  before  the  trial,  in  order  to  determine  the  question  of  his 
sanity,  and  later  he  made  a  joint  examination  of  the  defenilant 
with  Dr.  Dana,  having  in  view  the  same  object.  When  Dr.  Chet- 
wood was  on  the  stand,  defendant's  counsel  was  not  permitted  to 
prove  by  him  tlie  conversations  he  had  with  the  defendant  in  the 
course  of  his  professional  examinations  to  test  his  mental  condition. 
He  was  allowed  to  proved  nearly  all  else  that  occurred  at  these 
interviews,  but  the  converaations  were  repeatedly  and  completely 
excluded.  It  is  not  necessary  to  refer  to  the  questions  separately 
which  raise  this  point  Such  questions  were  asked  as:  "Please 
state  what  the  conversation  was."  "What  did  you  say  to  him?" 
"Was  that  an  intelligent  conversation?  "  "  What  did  he  say  to 
you,  doctor?"  The  district  attorney  objected  to  these  and  similar 
questions  as  incompetent,  immaterial,  and  on  the  ground  that  the 
conversation  is  not  evidence.  We  think  these  conversations  were 
competent,  and  their  exclusion  reversible  error.  All  that  this  de- 
fendant said  and  did  during  these  several  examinations  by  the  ex. 
perts  was  competent,  as  bearing  upon  his  mental  condition  at  tlie 
time  he  was  examined.  It  is  quite  true  that  the  declarations  of  a 
defendant  to  an  expert  on  insanity,  as  to  past  transactions  and 
events,  are  not  competent  evidence  to  determine  his  mental  condi- 
tion at  some  time  previous  to  the  examination.  People  v.  Haw- 
kins, 109  K  Y.  408,  17  N.  R  371 ;  People  v.  Strait,  148  N.  Y. 
666,  42  N.  E-  1045.  We  have  no  such  situation  presented  here. 
This  is  not  the  case  of  a  man  claimed  to  be  insane  at  the  time  of 
the  homicide,  and  admitted  to  have  been  sane  ever  since.  This 
is  a  case  where  it  was  asserted  that  the  defendant  had  been  con« 
tinuously  insane  from  a  period  of  four  months  before  the  killing 
Vol.  XII— 30 


Digitized  by  VjOOQIC 


284  NEW  YORK  CRIMINAL  REPORTS,   VOL.   XIL 

up  to  the  time  of  trial.  The  examination  of  the  experts  was  di- 
rected to  bis  mental  condition  at  the  time  they  saw  him  ;  and  from 
the  conclusion  they  then  reached,  and  the  medical  and  other  facts 
proved,  they  would  be  competent  to  give,  on  the  trial,  an  opinion 
as  to  his  sanity  or  insanity  at  the  time  of  the  homicide.  The  jury 
are  entitled  to  the  facts  on  which  an  insanity  expert  bases  bis 
opinion,  and  when  those  facts  are  the  result  of  bis  own  interviews 
with  the  defendant,  it  is  not  only  competent,  but  necessary,  that 
they  should  be  laid  before  the  jury.  In  a  Massachusetts  case  the 
court  says:  "Juries  are  to  judge  of  facts:  and,  although  the 
opinions  of  professional  gentlemen  on  facts  submitted  to  them 
have  justly  great  weight  attached  to  them,  yet  they  are  not  to  be 
received  as  evidence,  unless  predicated  upon  facts  testified  either 
by  them  or  by  others."  Dickinson  v.  Barber,  9  Mass.  225.  These 
general  principles  are  elementary.  The  jury  are  entitled  to  all 
the  facts  on  which  the  expert  bases  his  opinion.  If  he  answers  a 
hypothetical  question,  the  facts  therein  set  forth  have  been  proved 
on  the  trial.  If  he  rests  his  answers  on  facts  and  knowledge  he 
has  acquired  himself,  he  must  impart  them  to  the  jury.  Thefol- 
owing  are  a  few  of  the  cases  beartng  on  the  general  question : 
People  V.  Wood,  126  N.  Y.  249,  27  N.  E.  862 ;  People  v.  Lake, 
12  N.  Y.  863 ;  People  v.  Hawkins,  109  N.  Y.  408,  17  N.  E.  871; 
People  V.  Taylor,  188  N.  Y.  404,  84  N.  K  275 ;  Insurance  Co.  v. 
Cotheal,  7  Wend.  72,  78. 

A  further  ground  of  error  is  found  in  the  charge  delivered  to 
the  jury,  wherein  the  court  adopted  the  following  quotation  as 
setting  forth  the  law  of  this  state  :  "  Jurora  ought  to  be  told,  in 
all  cases,  that  every  man  is  presumed  to  be  sane,  and  to  poss- 
ess a  sufficient  degree  of  reason  to  be  responsible  for  his  crime, 
until  the  contrary  be  proved  to  their  satisfaction,  and  that,  to  esta- 
blish a  defense  on  the  ground  of  insanity,  it  must  be  clearly 
proven  that,  at  the  time  of  the  committing  of  the  act,  the  party 
accused  was  laboring  under  such  a  defect  of  reason,  from  disease 
of  the  mind,  as  not  to  know  the  nature  and  quality  of  the  act  he 
was  doing,  or,  if  he  did  know  it,  that  he  did  not  know  that  he 
was  doing  what  was  wrong."  If  the  court  had  been  dealing  only 
with  defendant's  burden  of  proof  in  establishing  insanity  as  an  af- 
firmative defense,  it  would  have  been  error  to  declare  it  must  be 
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dearly  proven,  as  a  preponderaDoe  of  evidence  meets  the  legal  re- 
quirement; bat  the  court  was  dealing  with  defendant's  burden  of 
proof  in  view  of  the  legal  presumption  of  sanity  which  relieved 
the  district  attorney  from  proving  it  a3  a  part  of  his  prima  facie 
casa  This  portion  of  the  charge  was,  therefore,  calculated  to 
mislead,  the  jury  on  two  very  important  points,  viz.  the  amount  of 
droof  necessary  to  be  given  by  defendant  to  place  the  district  at- 
torney under  the  burden  of  proving  sanity  as  an  issue  tendered  by 
the  indictment,  and  the  effect  of  a  reasonable  doubt  created  in  the 
minds  of  the  jury  by  the  evidence  as  to  the  insanity  of  defendant. 
If  the  defendant  offers  evidence  tending  to  prove  he  was  insane  at 
the  time  of  the  homicide,  the  regal  presumption  of  sanity  is  re- 
butted, and  the  prosecution  must  prove  sanity  by  a  preponderance 
of  evidence.  Walker  v.  People,  88  N.  Y.  88;  O'Conr.oU  v. 
People,  87  N.  Y.  877.  It  is  also  the  rule  that,  if  defendant;'::  evi- 
dence creates,  in  the  minds  of  the  jury,  a  responsible  doubt,  as  to 
bia  sanity  at  the  time  of  the  killing,  the  prosecution  must  .remove 
that  doubt  by  a  preponderance  of  evidence.  Brotherton  v.  People, 
75  N.  Y.  159 ;  People  v.  McCann,  16  N.  Y.  58.  The  sole  defense 
in  this  case  was  insanity,  audit  was  most  important  that  the  jury 
should  have  been  clearly  instructed  as  to  the  points  we  have  dis- 
cussed ;  and  general  statements  in  the  charge  as  to  burden  of  proof 
and  reasonable  doubt  cannot  be  said  to  cure  so  vital  an  error  as 
the  one  now  presented. 

We  have  been  referred  to  various  occurrences  during  the  trii, 
which  the  defendant's  counsel  insists,  if  not  presenting  legal  error 
must  satisfy  the  court  that  justice  requires  a  new  trial  (Code  Cr. 
Proc.  §  628);  but  we  think  it  unnecessary  to  consider  them,  as  we 
have  reached  the  conclusion  that,  for  the  reasons  already  stated, 
the  judgment  of  conviction  must  be  reversed,  and  a  new  trial  or- 
dered. 

All  concur. 

Judgment  of  conviction  reversed. 
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July,  1897. 

PEOPLE  V.  MARTIN  THORN  et  al 

1.  Indictmbnt— Dbmurrbb. 

Where  an  indictment  contains  diflPerent  counts,  each  of  which  technically 
describes  a  different  offense,  but  it  is  apparent,  from  the  general  tenor  of 
the  indictment,  that  each  count  relates  to  the  same  transaction,  and  that 
the  introduction  of  separate  counts  is  not  for  the  purpose  of  proving 
distinct  offenses,  and  where  the  acts  of  conspiracy  were  manifestly  initia- 
tory to  and  weie  merged  into  and  consummated  by  the  crime  of  murder, 
such  an  indictment  is  good. 

d.  Same — Mbrobr. 

Where  there  is  a  conspiracy  to  commit  a  felony,  and  such  crime  is  sub- 
sequently consummated,  pursuant  to  the  conspiracy,,  the  conspiracy 
merges  in  the  felony,  so  as  to  prevent  a  prosecution  for  the  conspiracy 
itself,  as  an  independent  crime. 

8.  Sa-mb— Committed  in  two  countibs. 

Where  a  crime  has  been  partly  committed  in  one  county  and  partly  in 
another,  the  case  falls  within  the  provisions  of  §  134  of  the  Code  of  Crimi- 
nal Procedure,  and  either  county  has  Jurisdiction. 

Demurrer  to  indictmeot  for  the  crime  of  murder  in  the  first 
degrea 

,John  D.  Lindsay,  David  Mitchell  and  Otto  A.  Rosalsky  (as- 
sistant district  attorneys),  for  People, 

Howe  &  Hummel  and  Friend,  House  &  Grossman,  for  defense. 

NEWBURGER,  J.— The  indictment  herein  charges  the  de- 
fendants with  the  crime  of  murder  in  the  first  degree,  committed 
partly  in  the  county  of  New  York  and  partly  in  the  county  of 
Queens,  namely,  that  the  defendants  here  conspired  to  murder  the 
deceased  in  Queens  county,  and  here,  pursuant  to  such  conspiracy, 
deliberated  upon  the  murder,  planned  its  execution  and  allured, 
inveigled  and  enticed  the  deceased  from  this  county  to  the  town 
of  Newtown,  in  Queens  county,  where  in  consequence  of  conspiracy, 
and  in  the  execution  of  the  plans  here  agreed  upon  and  prepared, 
did  actually  murder  him. 
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The  defendants  demur  to  this  indictment,  on  the  four  specific 
grounds  following : 

First  That  the  indictment  does  not  conform,  substantially,  to 
the  reqairements  of  sections  276  and  276  of  the  Code  of  Criminal 
Procedure^ 

Second.  That  more  than  one  crime  is  charged  in  the  indict- 
ment»  within  the  meaning  of  sections  278  or  279  of  the  Code  of 
Criminal  Procedara 

Third.  That  the  facts  stated  in  the  said  indictment,  do  not  con- 
stitute a  crime. 

Foorth.  That  the  crime  set  forth  in  the  indictment  was  com- 
mitted  in  the  county  of  Queens,  and  not  within  the  city  and  county 
of  New  York,  and,  therefore,  not  within  the  jurisdiction  of  the 
CJourt  of  General  Sessions  of  the  Peace  in  and  for  the  city  and 
county  of  New  York,  or  any  other  court  having  jurisdiction  in 
the  said  city  and  county. 

From  a  reading  of  the  indictment,  it  is  apparent  that  it  substan- 
tially conforms  to  all  the  requirements  of  sections  276  and  276  of 
the  Code  of  Criminal  Procedure 

As  to  the  second  objection  raised  by  the  demurrer,  that  more 
than  one  crime  is  charged  in  the  indictment,  namely  conspiracy 
and  murder,  the  courts  of  this  state  have  repeatedly  held  that, 
where  an  indictment  contains  different  counts,  each  of  which 
technically  describes  a  different  offense,  but  it  is  apparent  from 
the  general  tenor  of  the  indictment,  that  each  count  relates  to  the 
same  transaction,  and  that  the  introduction  of  separate  counts  is 
not  for  the  purpose  of  proving  distinct  offenses,  and  where,  as  in 
this  case,  the  acts  of  conspiracy  were  manifestly  initiatory  to  and 
were  merged  into  and  consummated  by  the  crime  of  murder,  such 
an  indictment  is  good.  People  v.  Wicks,  11  App.  Div.  639,  and 
the  authorities  there  cited. 

It  has  also  been  held  that,  where  there  is  a  conspiracy  to  commit 
a  felony,  and  such  crime  is  subsequently  consummated,  pursuant 
to  the  conspiracy,  the  conspiracy  merges  in  the  felony,  so  as  to 
prevent  a  prosecution  for  the  conspiracy  itself,  as  an  independent 
crime.     People  v.  McBlane,  143  N.  Y.  455 ;  and  People  v.  Wicks, 
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As  to  the  question  of  jurisdiction,  section  134  of  the  Code  of 
Criminal  Procedure  provides: 

"  When  a  crime  is  committed,  partly  in  one  county  and  partly 
in  another,  or  the  acts  or  effects  thereof,  constituting  or  requisite 
to  the  consummation  of  the  offense,  occur  in  two  or  more  counties, 
the  jurisdiction  is  in  either  county." 

It  is  contended,  on  behalf  of  the  defendants,  that  the  indictment 
shows,  upon  its  face,  that  the  crime  was  committed  m  Newtown 
Queens  county. 

The  elements  necessary  to  constitute  murder  are  premeditation, 
deliberation  and  intent  to  kill.  The  premeditation  and  delibera- 
tion, in  this  case,  unquestionably  occurred  in  the  city  and  county 
of  New  York  ;  the  intention  to  kill  was  formed  in  the  minds  of 
these  defendants,  if  at  all,  in  the  city  and  county  of  New  York, 
and  the  inveigling  and  enticing  of  Guldensuppe  occurred  in  the 
city  and  county  of  New  York.  Therefore,  the  crime  was  partly 
committed  in  this  city  and  county. 

In  this  case,  the  indictment  directly  charges  that  not  only  were 
parts  of  the  crime,  namely,  the  formation  of  the  intent  to  commit 
it,  evidenced  by  the  act  of  conspiracy  and  combination,  and  the 
further  act  of  deliberation  thereon,  committed  by  the  defendants 
in  this  county,  but  that  certain  other  acts,  namely,  the  preparation 
of  the  plans  and  means  for  the  consummation  of  the  murder,  and 
the  inveigling  of  the  deceased  from  this  county  to  the  place  where 
the  crime  was  finally  completed,  began  hera 

It  has  been  held  in  this  state  that,  where  a  crime  has  been  partly 
committed  in  one  county  and  partly  in  another,  the  case  falls 
within  the  provisions  of  section  184  of  the  Code  of  Criminal 
Procedure,  and  that  either  county  has  jurisdiction.  People  v. 
Crotty,  30  N.  Y.  St  Repr.  44;  People  v.  Dimick,  107  N.  Y.  15; 
and  People  v.  Wicks,  supra. 

The  validity  of  this  statute  seems  to  be  approved  by  the  principle 
laid  down  in  Mack  v.  People,  82  N.  Y.  285. 

The  case  of  Archer  v.  State,  in  the  Eighth  Criminal  Law  Maga- 
zine, 164,  decided  by  the  Indiana  Supreme  Court,  in  May,  1886 
is  directly  in  point.  In  that  case,  the  preparations  for  the  com- 
mission of  the  crime  were  made  m  Martin  county,  and  the  murder 
was  committed  in  Orange  county;  and  the  court  there  held,  citing 
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a  nnmber  of  authorities  of  different  states,  that  either  coanty  had 
jurisdiction. 

So,  also,  as  Mr.  Bishop,  in  his  work  on  Criminal  Law  (7th  ed.), 
volume  1,  section  116,  says : 

"In  reason,  and  according  to  the  better  authorities,  where  a 
crime  is  really  committed,  apart  in  one  county  and  part  in  another, 
the  tribunals  of  either  may  properly  punish  it,  provided,  that  what 
is  done  in  the  county  which  takes  the  jurisdiction  is  a  substantial 
act  of  wrong,  and  not  merely  some  incidental  thing,  innocent  in  it- 
flelf  alone. " 

It  is,  therefore,  clear,  from  the  reading  of  the  indictment,  that 
this  court  has  jurisdiction  of  the  defendants,  and  that  the  indict- 
ment was  properly  found. 

The  demurrer  must,  therefore,  be  overruled,  with  leave  to  the 
defendants  to  plead. 

Demurrer  overruled,  with  leave  to  defendants  to  plead. 

NOTE  ON  CRIME  C03IMITTED  IN  TWO  COUNTIES.— SECTION  184 
OF  CRIMINAL  CODE. 

Where  the  crime  was  partly  committed  in  the  city  of  Buffalo  and  partly  in 
thecityof  New  York,  the  jurisdiction  is  in  either  city.  People  v.  Dimlck,  107 
N.Y.  13,33;  lis.  R.  739. 

Where  the  substance  of  the  charge  is  the  wrongful  appropriation  of  property 
by  a  bailee,  the  bailment  made  in  Oswego  county,  and  the  property  to  here- 
turned  there,  but  conversion  occurs  outside  of  said  county,  the  recorder  of  the 
dty  of  Oswego  has  jurisdiction  territorially  over  the  case  under  this  section. 
Matter  of  McFarland,  59  Ilun,  300;  36  S.  R.  674;  13  Supp.  22. 

A  parly  may  be  convicted  of  burglary  or  larceny  in  any  county  into  which 
he  carries  the  stolen  goods.  Haskins  v.  People,  16  N.  Y.  344.  In  the  case  of 
the  larceny,  it  is  suflacient  to  allege  the  taking  to  have  been  in  the  county  where 
the  indictment  is  found.  Id.  But  an  indictment  for  the  burglary,  in  a  county 
other  than  that  in  which  the  burglarious  entry  was  made,  must,  it  seems,  set 
out  the  facts  specifically,  to  bring  it  within  the  statute.     Id. 

Where  the  defendant  promised  at  Oswego  to  marry  a  woman  and  on  the 
tame  day  went  with  her  to  Watertown  in  another  county,  and  there  seducrd 
her  under  such  promise,  the  grand  jury  of  Oswego  county,  had  jurisdiction  to 
find  an  indictment  for  seduction.    People  v.  Crotty,  30  S.  R.  45  ;  9  Supp.  933. 

Section  60  of  2  R.  S.,  727,  which  declares  that  a  person  committing  a  bur- 
glary  and  larceny  in  one  county  and  carrying  the  stolen  property  into  another 
county,  may  be  indicted,  tried  and  convicted  for  the  burglary  in  the  latter 
county,  as  if  the  crime  had  been  there  committed,  was  held  to  be  within  the 
legislatiye  power  and  valid.    Mack  v.  People,  82  N.  Y.  235.    It  was  held  that 
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• 
the  offender  might  be  indicted  in  the  court  of  general  sessionB  of  the  county 
Where  he  is  found  with  the  fruits  of  his  crime.    Id. 

bee  People  v.  Dowling,  84  N.  Y,  478,  a  case  decided  under  chap.  167  of 
1877. 

Where  the  crime  of  grand  larceny  was  committed  partly  hi  one  and  partly 
in  another  county,  the  case  fails  within  the  provisions  of  tills  section,  and  the 
Jurisdiction  is  in  either  county.  People  y.  Wick,  11  A.  D.  589  ;  76  R.  8.  680 ; 
42  8.6^. 


January,  1897. 

PEOPLE  V.  ADOLPH  L.  KING. 

Criicinal  law— False  pretenses. 

Under  §  673  of  the  Penal  Code,  no  claim  of  falsity  or  fraud  can  be 
based  upon  the  presentation  of  a  claim,  the  items  of  which  are  correct,  but 
the  sums  charged  are  excessive. 

Demurrer  to  an  indictment  for  felony. 

George  M.  Pinney,  Jr.,  Dist  Atty.,  for  the  Peopla 

Sidney  R  Rawson,  for  defendant 

STEPHENS,  J.— The  defendant  is  indicted  for  the  presenta- 
tion of  an  alleged  false  and  fraudulent  bill  to  the  board  of  super- 
visors of  the  county  of  Richmond  for  audit,  for  the  printing  of 
ballots  used  at  the  fall  election  in  1895.  The  indictment  charges 
the  defendant  with  having  violated  section  672  of  the  Penal  Code, 
and  follows  up  this  allegation  by  inserting  in  the  body  of  the  in- 
dictment the  bill,  in  extenso,  and  alleging  that  such  bill  was  false 
and  fraudulent  in  that  it  contained  an  item,  the  charge  and  price 
for  which  was  in  excess  of  a  fair  and  reasonable  charge  and  price 
for  the  sama  The  district  attorney  conceded  upon  the  argument 
that  all  the  ballots  were  furnished,  and  that  all  the  work  charged 
for  was  done,  and  that  it  was  not  claimed  that  the  bill  was  false  or 
fraudulent  as  to  its  items,  or  otherwise,  except  as  to  amount,  and 
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ai^ued  that  the  second  clause  of  the  indictment  made  oat  a  canBC 
for  the  criminal  action.  This  second  allegation  sets  forth  that 
the  bill  so  presented  was  false  and  fraudulent  because  the  de- 
fendant  was  employed  upon  the  implied  promise  to  do  the  work 
for  a  fair  and  reasonable  charge  and  price,  and  that  the  charge 
and  price  for  the  same  was  not  fair  and  reasonable,  but  so  ex- 
cessive as  to  amount  to  a  fraud  That  this  contention  cannot  pre- 
vail is  well-settled  law  in  this  stata  Ever  since  the  case  of  Super- 
visors V.  Briggs,  2  Denio,  43,  it  has  been  the  rule,  as  stated  by 
Chief  Justice  Bronson,  that : 

"  The  law  will  never  do  so  absurd  a  thing  as  to  hold  that  money 
which  has  been  paid  under  an  adjudication  that  it  is  the  party's 
due  can  be  recovered  back.  To  take  money  in  pursuance  of  such 
an  adjudication  is  neither  an  illegal  nor  a  criminal  act.  A  dif- 
ferent doctrine  would  set  the  law  in  array  against  itselt  " 

Since  the  decision  of  the  Briggs  Case  there  has  been  no  de- 
parture from  the  rule  therein  laid  down.  This  case  was  criticised 
in  Supervisors  v.  Van  Clief,  60  N.  Y.  645,  1  Hun,  455 ;  Super- 
visors V.  Wandel,  59  N.  Y.  645,  6  Lana  88,  and  Supervisors  v. 
Ellis,  59  N.  Y.  620,  wherein  it  was  held  that,  where  the  claim 
had  no  legal  basis,  then  the  audit  was  void,  and  the  presentation 
of  a  claim  not  sanctioned  by  any  law  constituted  a  fraud  such  as 
K>  warrant  the  recovery  back  of  the  money.  The  marked  dis- 
tinction between  these  cases  and  the  case  at  bar  is  this :  Here  the 
law  required  the  county  clerk  to  provide  the  requisite  number  of 
ballots  (section  86  of  the  Election  Laws;  Laws  1892,  p.  1C29), 
and  the  expenses  of  printing  the  ballots  is  made  by  law  a  county 
charge  (section  280,  County  Law;  Laws  1892,  p.  1792).  We 
thus  find  that  the  claim  to  be  presented  for  printing  ballots  is  put 
upon*  the  same  basis  as  other  county  charges  which  are  to  be 
audited  and  allowed.  If  the  services  have  been  rendered,  the 
claimant  may  charge  what  he  sees  fit,  but  the  supervisors  are  to 
audit,  i.  e.  find  out  what  is  due.  The  oath  required  by  law  to  be 
attached  to  a  bill  presented  for  audit  does  not  effect  the  question 
at  issua  The  statute  has  pointed  out  the  verification  to  be  affixed 
to  such  bills  and  is  only  to  the  effect  (  a )  that  the  items  are  correct ; 
(  b)  that  the  disbursements  and  services  charged  therein  have  been 
in  fact  made  or  rendered.  It  has  been  so  repeatedly  held  that  the 
Vol.  XII— 81 
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amount  claimed  is  only  a  basis  upon  which  the  supervisors  are 
to  act  that  the  citation  of  authorities  is  unnecessary.  This  audit 
is  final  People  ex  rel.  Johnson  v.  Supervisors,  45  N.  Y.  196. 
And  their  act  is  judicial.  Osterhoudt  v.  Rigney,  98  N.  Y.  222. 
Hence  it  follows  that  no  claim  of  falsity  or  fraud  can  be  based 
upon  the  presentation  of  a  claim  the  items  of  which  are  conect^ 
but  the  sums  charged  for  which  are  excessive.  As  illustrative  of 
the  fact  that  this  indictment  cannot  stand,  attention  is  called  to 
section  165  of  the  Penal  Code,  which  provides  that  any  public 
•officer  who  shall  audit,  allow,  or  pay  any  false  or  fraudulent  claim 
shall  be  guilty  of  a  felony.  But  no  such  charge  can  be  predicated 
either  against  the  auditing  officers  or  the  presenter  of  the  bilL 
An  excessive  charge  cannot  be  the  basis  of  fraud. 

In  arriving  at  a  decision  herein,  I  have  been  constrained  to  do 
so  solely  upon  the  propositions  of  law  presented.  Whatever  the 
equities  of  the  case  may  be,  the  court  cannot  consider  them  at 
this  time ;  the  issue  being  one  of  law,  and  of  law  alone. 

The  demurrer  must  be  sustained.     Ordered  accordingly. 


March,  1897. 

PEOPLE  V.  ADOLPH  L.  EJNG. 

Criminal  law— -Falbb  pretenses — Claim  presented  to  bupbryisobs. 

Where  the  claim  is  unliquidated  aad  not  contracted  for  at  any  special 
price,  or  the  subject  of  any  statutory  provision,  a  statement  of  excessive 
or  exorbitant  value,  unaccompanied  by  any  false  statement  of  collateral 
circumstances,  does  not  constitute  an  indictable  offense. 

Appeal  by  the  plaintiff,  The  People  of  the  State  of  New  York, 
from  a  judgment  of  the  County  Court  of  Richmond  county  ia 
favor  of  the  defendant,  upon  the  decision  of  the  court  sustaining 
the  defendant's  demurrer  to  an  indictmennt 
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George  M.  Pinney,  Jr.,  District  Attorney,  for  the  appellant 

Sidney  F.  Bawson,  for  the  respondent 

CULLEN,  J. — The  defendant  was  indicted  by  a  grand  jury  of 
Biclimond  county  for  having  presented  to  the  board  of  supervisors 
of  that  county  a  false  and  fraudulent  claim  and  bill  for  printing 
election  ballots,  as  follows : 

''  To  printing  128,100  Voting  Ballots  for  General  Ticket,  Excise 

and  Canal. 
"  82,650  do  sample  ballots. 
"  5,000  do      "  "     folded    $4,95450." 

It  is  conceded  that  the  defendant  printed  the  ballots  charged  for 
and  that  no  special  price  was  contracted  for.  The  contract,  there- 
fore, was  such  as  the  law  implies  that  the  defendant  should  be 
paid  the  fair  and  reasonable  value  of  his  material  and  services,  and 
6o  the  indictment  states.  The  mdictment  charges  that  the  bill  and 
claim  was  false  and  fraudulent  in  this  respect  alone;  that  the  sum 
demanded  was  more  than  $3,000  in  excess  of  thefair  and  reasonable 
value ;  that  the  defendant  knew  such  fact  and  presented  the  excessive 
claim  for  the  purpose  of  defrauding  the  county.  The  question 
presented,  therefore,  is  whether  fraud  can  be  predicated  of  a  false 
statement  as  to  valua  We  think  the  law  is  settled  in  this  State 
to  the  contrary.  In  Ellis  v.  Andrews  (56  N.  Y.  83)  it  was  held 
that:  "A  false  statement  as  to  the  value  of  property,  made  by  a 
vendor  for  the  purpose  of  obtaining  a  higher  price  than  he  knows 
the  property  is  worth,  will  not  sustain  an  action  for  fraud  by  a 
purchaser,  who  contracted  relying  upon  the  statement"  This 
rule  is  recognized  in  Pairchild  v.  McMahon  ( 189  N.  Y.  290  )  as 
being  the  law.  If  a  false  representation  as  to  value  cannot 
constitute  fraud,  so  as  to  form  the  basis  of  a  civil  action,  much 
less  would  it  seem  sufficient  as  the  ground  for  a  criminal  prosecution. 
We  think  the  demurrer  was,  therefore,  properly  sustained. 

We  do  not  intend  by  this  decision  to  at  all  concede  the  respond- 
ent's contention  that  tlie  amount  of  a  claim  presented  against  a 
county  can,  under  no  circumstances,  constitute  indictable  fraud. 
If  the  person  presenting  the  claim  had  made  some  special  contract 
with  the  county  authorities  for  the  services  claimed  for  at  a  less 
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price,  and,  concealing  thatfact,  should  present  a  claim  for  a  higher 
sum,  it  might  well  be  held  fraudulenL  So,  also,  if  the  compu- 
tations made  of  the  gross  value  of  many  items  were  purposely 
false  and  made  for  the  purpose  of  deceit  and  obtaining  an  excessive 
price,  this  would  undoubtedly  constitute  fraud.  Other  instsinces 
may  be  suggested.  All  we  decided  here  is  that,  where  the  claim 
is  unliquidated  and  not  contracted  for  any  specified  price,  or  the 
subject  of  any  statutory  provision,  a  statement  of  excessive  or 
exorbitant  value,  unaccompanied  by  any  false  statement  of  collateral 
circumstances,  does  not  constitute  an  indictable  offense. 

The  judgment  appealed  from  should  be  affirmed. 

All  concurred. 

Judgment  affirmed. 


March,  1897. 
PEOPLE  V.  CONSTANT  BOUDOUIN. 

SxoiBB  LAW— Violations. 

Subdivision  4  of  §  11  of  the  Liquor  Tax  Law  does  not  operate  to  with- 
hold from  the  Jurisdiction  of  the  grand  jury  and  criminal  courts  of  New 
York  county  violations  of  said  Liquor  Tax  Law,  committed  in  the  ter- 
ritory which  was  annexed  to  the  county  of  New  Toik  by  c.  984  of  1896. 

Demurrer  to  indictment 

John  D.  Lindsay,  assistant  district  attorney,  for  the  people. 

David  H.  Hunt,  tor  defendant 

McMAHON,  J. — The  defendant  is  charged  with  violation  of 
the  Liquor  Tax  Law,  chapter  112,  Laws  of  1896. 

It  is  alleged  in  the  indictment  that  the  offense  was  committed 
in  that  portion  of  the  city  of  New  York  which  was  annexed  to 
the  county  of  New  York  by  chapter  984  of  the  Laws  of  1895. 

A  demurrer  has  been  submitted  in  his  behalf  on  the  ground 
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that  the  grand  jury  of  New  York  county  had  no  legal  authority 
to  inquire  into  the  crime  charged,  by  reason  of  its  not  being 
"Within  the  legal  jurisdiction  of  the  county. 

The  territory  in  which  the  oflfense  is  alleged  to  have  been  com- 
mitted was  "set  oflE  from  the  county  of  Westchester  and  annexed 
to,  merged  in  and  made  part  of  the  city  and  county  of  New  York  " 
T^y  the  provisions  of  chapter  934  of  the  Laws  of  1895. 

To  sustain  the  demurrer  the  defendant  relies  upon  the  following 
provision  of  the  Liquor  Tax  Law,  which  took  eflfect  March  23, 
1896,  and  especially  relates  to  the  territory  in  which  the  offense 
is  luid : 

'*  If,  since  the  latest  state  enumeration  was  taken,  the  boundaries 
-of  a  city  have  been  changed  by  the  addition  of  territory  not  in 
the  same  judicial  district,  such  annexed  territory  shall  not  be 
-deemed  to  be  a  part  of  such  city  for  the  purposes  of  this  act,  but 
«uch  annexed  territory  shall  be  deemed  to  be  a  town,  and  all  the 
provisions  of  this  act  shall  be  applicable  to  such  annexed  territory 
the  same  as  if  it  had  not  been  so  annexed,  except  that  all  the 
money  which  would  otherwise  be  payable  to  the  town  under  this 
act  shall  be  paid  to  the  city  to  which  such  territory  was  annexed.  ^ 
Liquor  Tax  Law,  subd.  4,  §  11. 

There  has  been  no  state  enumeration  since  the  passage  of  this 
act 

The  act  of  1895,  cited  by  the  learned  district  attorney,  made 
the  annexed  district  part  of  the  city  and  county  of  New  York, 
and  it  so  remaina  The  act  of  1896  declares  that  '*  for  the  pur- 
poses of  this  act"  this  territory  shall  not  be  deemed  a  part  of  the 
<aty  of  New  York.  What  are  the  purposes  of  this  act  ?  Clearly, 
to  impose  a  tax  upon  the  liquor  traffic  within  the  state  and  to 
Tegulate  the  collection  of  the  sama  It  surely  was  no  part  of  the 
purpose  of  this  act  to  change  the  mod^  of  procedure  for  the 
prosecution  and  punishment  of  crime.  On  the  contrary,  as  far  as 
it  touches  upon  that  subject,  it  re-enacts  (section  35  )  the  sections 
of  the  Code  of  Criminal  Procedure,  and  prescribes  that  "All 
proceedings  instituted  for  the  punishment  of  any  violation  of  the 
provision  of  this  act,  the  penalties  for  which  are  prescribed  in 
section  thirty-four,  shall  be  prosecuted  by  indictment  by  the  grand 
jury  of  the  county  in  which  the  crime  was  committed,  and  by 
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trial  in  a  court  of  record  haying  jurisdiction  for  the  trial  of  crimeB 
of  the  grade  of  a  felony.  "  Other  sections  of  the  same  act  impose 
obligations  or  confer  privileges  in  towns  and  villages  not  imposed 
or  permitted  in  cities.  For  instance,  a  light  tax-rate  and  local 
option  are  allowed  to  towns  but  denied  to  citiea  The  distance 
from  schools,  churches  and  public  institutions,  within  which  the 
traffic  is  permitted  in  cities  and  towns,  also  varies  in  the  act,  and 
it  is,  no  doubt,  for  these  reasons  that,  with  the  exception  stated  in 
the  provision  quoted  above  relating  to  the  payment  of  money 
collected,  all  the  provisions  of  the  act  were  made  applicable  to 
such  annexed  territory  the  same  as  if  it  had  not  been  annexed  to 
the  city  of  New  York.  The  territory  in  question  is  spai-sely 
populated,  and  to  subject  it  to  the  rigid  regulations  and  high  tax 
prescribed  for  the  first-class  city  of  which  it  becomes  a  part  would 
have  been  oppressive. 

The  legislature,  within  constitutional  limitations,  has  the  un- 
doubted righty  and  has  often  exercised  it,  of  segregating  part  of  a 
county  and  attaching  it  to  another,  or  of  attaching  part  of  a  county 
to  a  city  without  changing  the  county  lines,  and  the  act  of  1895, 
by  its  terms,  sets  off  from  the  county  of  Westchester  and  merges 
in  the  city  and  county  of  New  York  certain  territory,  while  a 
subsequent  enactment  declares  that  for  certain  purposes  this  terri- 
tory is  not  to  be  deemed  part  of  said  city,  but  should,  for  the 
purposes  indicated,  remain  the  same  as  if  it  had  not  been  so  an- 
nexed. It  it  very  clear  from  the  text  that  the  words  "  so  an- 
nexed, ''as  used  in  this  section,  mean  the  annexation  to  the  city  of 
New  York,  not  the  annexation  to  the  county. 

It  follows  that  for  all  purposes  other  than  those  indicated  in  the 
Liquor  Tax  Law,  the  territory  in  question  is  part  of  the  county  of 
New  York,  and  subject  to  the  jurisdiction  of  the  grand  jury  and 
courts  of  that  county  In  all  matters  pertaining  to  the  prosecution 
aad  punishment  of  crime. 

The  demurrer  is  disallowed 

Ordered  accordingly. 
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March,  1897» 
PEOPLE  V.  NELLIE  BURN& 

1.  Cbiiohal  Law— Arbbst  without  warrant. 

No  written  information  need  be  made  or  filed,  nor  warrant  issued  by  the 
justice,  in  case  of  iln  offense  of  which  a  justice  of  the  peace  has  exclusive 
jurisdiction,  where  the  defendant  pleads  guilty  upon  being  brought  before 
him. 

2.  Same. 

Such  plea  is  not  available  to  the  jurisdiction  of  the  court,  unless  waived. 

The  defendant  was  brought  before  the  police  justice  of  the  city 
o£  Syracuse  without  a  warrant,  and  no  written  or  verified  informa- 
tion, pleaded  guilty  to  said  charge  and  was  thereupon  sentenced 
to  imprisonment  in  the  Onondaga  penitentiary  for  sixty  daya 

Kennedy  &  Smith,  for  appellant 

George  W.  Standen,  for  respondents. 

ROSS,  J. — I.  It  is  claimed  that  the  arrest  was  illegal  because 
tbe  offense  with  which  the  defendant  was  charged  is  not  a  felony ; 
and  it  is  claimed  by  the  defendant  was  not  committed  in  the  pres- 
ence of  the  officer  making  the  arrest,  and  that  no  warrant  was 
issued. 

The  fact  that  no  warrant  was  issued  being  conceded,  the  arrest 
-was  illegal  unless  the  People  proved  the  facts  that  would  justify 
an  arrest  without  warrant;  or  unless  the  necessity  for  such  proof, 
or  for  a  warrant,  was  waived  by  the  defendant  by  the  plea  of 
guilty,  and  such  objection  is  available  as  a  plea  to  the  jurisdiction 
of  the  court  or  magistrate.  People  v.  Howard,  13  Misc.  Rep. 
763 ;  Meyer  v.  Clark,  41  N.  Y.  Super.  Ct.  107 ;  People  ex  rel. 
Kingsley  v.  Pratt,  22  Hun,  300;  People  v.  James,  11  App.  Div. 
609. 

The  case  of  People  ex  rel.  Gunn  v.  Webster,  75  Hun,  278,  is  not 
an  authority  to  the  contrary.  That  was  an  appeal  from  an  order 
made  in  habeas  corpus  proceedings  discharging  the  relator,  and 
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was  decided  upon  the  ground  that  the  jadge  who  made  the  order 
appealed  from  had  no  authority  upon  such  proceedings  to  inquire 
into  the  legality  of  the  judgment  The  court,  however,  on  page 
282,  discussed  the  case  upon  the  merits  and  decided  that  the 
magistrate  had  evidence  before  him  tending  to  show  the  legality 
of  the  arrest  Those*  minor  cases  in  which  it  is  specially  provided 
by  statute  that  an  arrest  may  be  made  without  warrant  are  excep- 
tions.    People  v.  Carter,  88  Hun,  804 

IL  It  is  also  claimed  by  the  defendant  that  the  justice  acquired 
no  jurisdiction  for  the  reason  that  no  information  was  made  or 
filed. 

An  information  must  be  made  setting  forth  the  facts  tending  to 
establish  the  commission  of  the  crime  and  the  guilt  of  the  de- 
fendant Code  Orinu  Pro.,  §§  145,  149;  Blodgett  v.  Bace,  18 
Hun,  182. 

Bockes,  Justice,  says:  "But  before  a  warrant  can  lawfully  issae 
for  the  arrest  of  the  offender  the  magistrate  must  have  some  evi- 
dence of  his  guilt"  People  v.  Olmsted,  74  Hun,  323;  People  v. 
James,  11  App.  Div.  609. 

It  follows  that  the  conviction  should  be  reversed  unless  by  a 
plea  of  guilty  the  defendant  waived  the  foregoing  objections  and 
conferred  jurisdiction  upon  the  court  The  recent  case  of  People 
Y.  James,  a  decision  by  the  Appellate  Division  in  this  department, 
was  a  case  of  an  appeal  from  a  conviction  by  a  police  justice  upon 
the  charge  of  keeping  a  disorderly  house,  which  is,  by  the  provi- 
sions of  section  822  of  the  Penal  Code,  made  a  misdemeanor. 
No  information  was  lodged  with  the  justice,  and  no  warrant  was 
issued.  The  defendant  pleaded  not  guilty  and  a  trial  was  had  and 
a  judgment  rendered  iagain  the  defendant  The  learned  justice, 
who  wrote  the  opinion  in  the  case,  quoted  at  some  length  from 
various  sections  of  the  Code  of  Criminal  Procedure  contained  in 
part  4  of  the  Code,  which  is  entitled,  '*  Of  the  Proceedings  in 
Criminal  Actions  Prosecuted  by  Indictment" 

It  was  held  in  the  former  Fifth  Department,  in  People  v.  Cook, 
45  Hun,  34,  36,  that  sections  188  and  189  contained  in  part  4  of 
the  Criminal  Code  were  not  applicable  to  cases  of  which  the  justice 
of  the  peace  had  exclusive  jurisdiction  ;  also,  in  the  recent  case  of 
People  V.  Giles,  12  App.  Div.  495,  the  last  six  sections  quoted  in 
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the  opinioD  relate  to  the  practice  upon  the  preliminary  examina- 
tion of  a  defendant  cliarged  with  a  felony,  or  with  a  misdemeanor 
specified  in  subdivision  37  of  section  56  of  the  Code  of  Criminal 
Procedure,  which  describes  a  misdemeanor  not  included  in  the 
preceding  subdivisions  of  section  56,  and  which,  by  the  provisions 
of  section  211  of  the  Criminal  Code,  is  triable  at  the  election  of 
the  defendant  by  a  jury  after  indictment 

The  offense  charged  in  the  James  case  being  a  misdemeanor  of 
which  the  justice  did  not  have  exclusive  jurisdiction,  and  to 
which  the  provisions  of  section  211  were  applicable,  in  comment- 
ing upon  the  failure  of  the  police  justice  to  comply  with  the 
provisions  of  law,  to  which  reference  was  made,  would  indicate 
that  the  learned  justice  had  in  mind  the  more  formal  proceedings 
which  are  required  in  cases  which  are  triable  by  indictment,  hence 
I  think  that  decision  should  not  be  extended  beyond  the  facts  in 
that  casa 

The  defendant  in  this  case  is  brought  before  the  police  justice, 
charged  with  being  an  inmate  of  a  disorderly  house ;  presumably, 
the  arrest  by  the  police  officer  was  lawful.  The  People  claim 
that  the  defendant  was  arrested  for  a  crime  committed  in  the 
presence  of  the  person  making  the  arrest ;  and  they  were  prepared 
to  show  these  facts,  but  the  defendant  says,  "  I  will  plead  guilty," 
and  by  such  plea  will  admit  all  that  is  implied  by  such  plea,  not 
only  the  commission  of  the  crime  charged,  but  the  lawfulness  of 
the  arrest  If  the  contention  of  the  defendant  is  correct,  no  matter 
if  an  officer  arrested  the  defendant  in  the  commission  of  a  crime 
to  which  the  defendant  pleads  guilty,  the  police  justice  must, 
nevertheless,  issue  a  warrant  or  a  conviction  is  illegal,  although 
the  People  are  prepared  to  show  that  the  arrest  was  legal. 

In  People  ex  reL  Gunn  v.  Webster,  75  Hun,  278,  Mr.  Justice 
Haight,  who  wrote  ihe  opinion,  on  page  281,  said :  "  If  we  under- 
stand the  position  of  the  respondent  correctly,  it  is  the  duty  of  a 
magistrate,  even  though  a  person  is  delivered  into  his  custody 
charged  with  a  crime,  to  then  issue  a  warrant  and  have  the  pris- 
oner again  arrested  upon  the  warrant,  or  to  enter  upon  a  pre- 
liminary examination  to  determine  whether  he  was  properly  ar- 
rested without  a  warrant  before  he  can  acquire  jurisdiction.  Our 
attention  has  been  called  to  no  case  which  sustains  this  conten* 
VoL.Xn-83 
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tion."  Although  the  foregoing  quotation  was  not  necessary  to 
the  decision  of  that  case,  it  strikes  me  as  being  both  good  law  and 
good  sense. 

The  foregoing  reasoning  is  equally  applicable  to  the  necessity 
for  a  written  information.  The  object  of  an  information,  so  far 
as  the  defendant  is  concerned,  is  to  clearly,  upon  legal  proo^ 
inform  him  of  the  specitic  charge  against  him. 

Upon  being  brought  into  court  he  said,  in  the  most  specific,  most 
significent,  most  emphatic  language  he  can  use,  "Guilty,"  You 
need  not  go  through  the  useless  formality  of  reducing  to  writing 
and  verifying  a  charge  which  is  admitted  in  court  is  true,  I  am 
guilty. 

The  case  of  People  v.  Carter,  88  Hun,  304,  is  in  point,  although 
in  that  case,  by  expressed  provision  of  the  statute,  no  warrant  was 
necessary.  In  the  opinion  in  that  case,  quoting  from  the  language 
of  Co  wen,  Justice,  in  People  v.  Rath  bun,  21  Wend.  542  :  "  He 
may  waive  any  matter  of  form  or  substance,  excepting  only  what 
may  relate  to  the  jurisdiction  of  the  courL  "  Can  there  be  any 
doubt  that  in  this  case  the  court  had  jurisdiction  of  the  person  of 
the  defendant  and  of  the  subject-matter.  The  plea  of  guilty 
might,  in  a  proper  case,  confer  jurisdiction.  I  have  yet  to  learn 
thut  it  deprives  a  court  of  the  jurisdiction  which  otherwise  it  would 
possesa 

Judgment  affirmed. 


Karch,  1897. 

PEOPLE  V.  HENRY  KOCH 

1.  DA.ntTLAw— Impure  MILK. 

A  milkman,  going  his  dailf  rounds  to  retail  customers  to  supply  tbem 
with  impure  milk,  will  be  deemed  to  be  o£Fering  and  exposing  milk  tor 
sale. 

2.  Samk 

Where  the  evidence  shows  that  he  is  delivering  milk  to  regular  cufr 
tomers,  the  presumption  is  that  such  delivery  is  under  a  contract  of  sale. 
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8.  Saxb. 

In  soch  case.  It  is  not  neoesaary  to  show  actual  delivery  to  a  customer. 

4.  Sahb. 

The  fact  that  he  subsequently  returned  a  particular  can  of  milk  to  the 
party  from  whom  he  bought  it,  does  not  bear  upon  the  question  of  sale,  in 
the  absence  of  any  proof  that  he  intended  to  have  it  examined  before 
delivery. 

5.  Samb. 

If  such  was  his  purpose,  he  cannot  be  convicted  of  olTering  the  milk  for 
sale. 

Appeal  from  judgment  in  action  to  recover  a  penalty  under  the 
the  "Agricultural  Law, "  chapter  388,  Laws  of  189a 

Benjamin  Estes,  for  appellant 

Frank  Morse,  for  respondent 

DALY,  P.  J. — The  defendant  is  a  wholesale  milk  dealer,  baying 
and  selling  milk,  and  has  no  place  of  business,  bat  takes  the  milk, 
which  he  buys,  from  the  railroad  depot  in  cans,  in  his  wagon  and 
delivers  it  to  his  regular  customers  in  the  city.  It  was  while  he 
was  thus  delivering  twenty- three  cans  of  milk,  in  the  early  morn- 
ing of  August  18, 1896,  that  he  was  stopped  by  an  inspector  and  a 
sample  of  milk  was  taken  from  one  of  his  cans.  This  sample  was 
analyzed  by  a  competent  chemist  and  found  to  be  impure.  Being 
sued  for  the  penalty  imposed  by  statute  upon  one  who  "  offers  or 
exposes  for  sale*'  impure  milk,  the  defendant  contents  that  he  was 
not  committing  the  offense  charged  because  he  did  not  deliver  to 
any  customer  the  can  from  which  the  sample  was  taken,  but  re- 
turned it  to  the  dealer  at  the  depot  from  whom  he  bought  it,  and 
was  credited  with  the  prica 

If  the  defendants  contention  be  well  founded,  then,  whenever 
a  dealer  who  has  placed  impure  milk  on  sale  is  detected  and  with- 
draws it,  before  any  of  it  is  actually  disposed  of,  he  cannot  be 
convicted.  The  evidence  showed  that  the  defendant  was  deliver- 
ing milk  to  regular  customers,  and  the  presumption  is  that  such 
delivery  was  under  a  contract  of  sale ;  if  he  had  not  been  stopped 
the  can  in  question  would  have  been  delivered  and  the  sale  of  it 
completed.  He  was  taking  it  to  his  customer,  and  offering  it  to 
him,  and  each  step  in  his  journey  from  the  depot  to  the  customer 
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was  in  the  oourae  of  ao  offering  it  It  was  not  necessary  to  show 
actual  delivery  to  a  customer,  since  he  admitted  that  he  was  in 
the  act  of  delivering  when  he  was  stopped.  The  fact  that  he 
subsequently  returned  this  particular  can  to  the  party  from  whom 
he  bought  it  does  not  bear  upon  the  question  in  dispute,  because 
it  is  not  sliown  that  he  intended  to  submit  the  milk  in  his  wagon 
to  any  examination  or  test  before  delivery.  Had  it  been  his  pur- 
pose to  do  so,  then  he  could  not  be  convicted  of  offering  the  milk 
for  sale  at  the  time  he  was  stopped ;  it  is  because,  had  he  not  been 
stopped,  the  milk  would  have  been  delivered  to  his  customer,  that 
the  offense  against  the  law  was  complete,  and  his  conviction  should 
have  followed.  I  think  it  could  not  be  contended  that  a  milk- 
man, going  his  daily  rounds  to  retail  customers  to  supply  them 
with  impure  milk,  would  not  be  deemed  to  be  bffering  and  ex- 
posing milk  for  sale;  and  the  defendant's  case  is  no  better.  The 
justice  should  have  held  that  an  offense  was  committed,  and  he 
should  have  imposed  the  penalty  fixed  by  law. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  oosts  to  appellant  to  abide  event. 

MoADAM  and  BISCHOFF,  JJ.,  concur. 

Judgment  reversed,  new  trial  ordered,  with  costs  to  appellant 
to  abide  event 


March.  1897. 

PEOPLE  V.  LOUIS  NOLTE. 

1.  Perjury— Oath. 

The  term  "  oath  "  includes  an  affirmation  and  every  other  mode  author- 
ized by  law  of  attesting  the  truth  of  that  which  is  stated. 

2.  Same. 

To  make  a  valid  oath,  for  the  falsity  of  which  perjury  will  lie,  there 
must  be  in  some  form,  in  the  presence  of  an  officer  authorized  to  administer 
it,  nn  unequivocal  and  present  act  hv  which  the  affiant  consciously  takes 
upon  himself  the  obligation  of  an  oath. 
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8.  Same. 

An  oath,  administered  by  the  clerk  of  the  court  in  open  court  and  under 
the  direction  of  the  court,  is  an  oath  administered  by  the  court. 

Trial  of  an  indictment  for  perjury. 

Motion  by  the  defendant  that  the  coart  advise  his  acquittal  on  ' 
the  ground,  among  others,  that  the  oath  was  not  personally  ad- 
ministered by  the  justice  but  by  the  clerk  of  the  part  of  the  court 
where  the  trial  of  the  action  was  had  in  wiiich  the  alleged  testi- 
mony was  given,  although  in  the  presence  and  under  the  direction 
of  the  justice. 

Wauhope  Lynn  and  Henry  Schmitt,  for  defendant  and  motion. 

James  W.  Osborne,  assistant  district  attorney,  and  Charles  W. 
Ziaring,  deputy  assistant  district  attorney,  for  People,  opposed. 

GIEGERICH,  J.  (orally).  ♦  *  ♦  It  is  next  urged  by  coun- 
sel  for  the  defendant  that  as  the  oath  was  not  personally  admin- 
istered by  Mr.  Justice  Patterson  to  the  defendant,  but  was  admin- 
istered by  the  clerk  of  the  part  of  the  court  where  the  trial  was 
had,  in  the  presence  and  by  the  direction  of  the  above-named  jus- 
tice, and  as  the  indictment  charges  that  the  defendant  was  sworn 
and  took  his  corporal  oath  before  said  justice,  there  is  a  fatal  vari- 
ance between  the  proof  and  the  indictment  The  authorities, 
however,  do  not  seem  to  favor  this  contention. 

The  Penal  Code  (section  97)  prescribes  that  the  term  "oath  "  in- 
cludes an  affirmation  and  every  other  mode  authorized  by  law  of 
attesting  the  truth  of  that  which  is  stated. 

"Oaths  are  not  peculiar  to  courts  of  justice,  nor  are  they  the 
creations  of  municipal  law,  having  been  in  use  in  the  earlier  aqes; 
and  no  matter  how  abused,  an  oath  has  in  every  age  been  consid- 
ered to  supply  the  strongest  hold  on  the  consciences  of  men,  either 
as  a  pledge  of  future  conduct,  or  as  a  guarantee  for  the  veracity 
of  narration."     16  Am.  &  Eng.  Ency.  of  Law,  1018. 

The  oath  is  administered  to  witnesses  and  jurors  in  open  court 
by  the  clerk  of  the  court.     Id.  1022. 

To  make  a  valid  oath,  for  the  falsity  of  which  perjury  will  lici 
there  must  be  in  some  form,  in  the  presence  of  an  officer  author- 
ized to  administer  it,  an   unequivocal  and  present  act  by  which 
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the  affiant  consciously  takes  upon  himself  the  obligation  of  an 
oath.  O'Reiley  v.  People,  86  N.  Y.  161;  18  Am.  &  En.  Ency.  of 
Law,  302. 

An  oath  administered  by  the  clerk  of  the  court  in  open  court 
and  under  the  direction  of  the  court  is  an  oath  administered  by 
the  court  18  Am.  &  Eng.  Ency.  of  Law,  304;  2  Bishop's  New- 
Criminal  Law,  §  1020,  subd.  4. 

In  State  V.  Knight,  84  N.  C.  (Kenan)  789,  the  indictment 
chai'ged  that  upon  a  coroner's  inquest  the  oath  in  which  the  per- 
jury was  assigned  was  administered  by  a  justice  of  the  peace  in 
the  presence  and  by  the  direction  of  the  coroner.  The  court, 
speaking  through  Ashe,  J.,  said:  "The  inquest  held  by  the  coro- 
ner and  the  jury,  while  sitting,  is  a  court  and  he  is  the  judge 
tliereof.  It  must  then  follow,  that  he  and  he  alone  has  the  power 
and  authority  to  administer  the  oaths  to  the  witnesses  examined 
before  him  on  the  inquisition.  The  administration  of  the  oath, 
however,  is  a  ministerial  act  (Rowland  v.  Thompson,  65  N.  G 
110),  and  it  may  be  administered  by  any  one  in  the  presence  and 
by  the  direction  of  the  court;  and  tlie  person  acting  in  behalf  of 
the  court  in  such  case  is  a  mere  instrument,  the  mouthpiece  of  the 
court,  and  is  so  regarded  and  must  be  so  alleged  in  all  legal  pro- 
ceedinga  It  was  just  as  competent  for  the  coroner  to  have  called 
upon  an  unofficial  bystander  to  administer  the  oath  for  him,  as 
upon  a  justice  of  the  peace.  It  was,  therefore,  immaterial  whether 
in  this  case  the  justice  had  the  authority  to  administer  the  oath  or 
not.  The  indictment  should  have  charged  that  the  oath  was 
taken  before  the  coroner  and  followed  by  the  averment  that  he 
had  competent  authority  to  administer  the  same;  but  there  is  no 
such  averment  in  the  bill.  It  has  been  the  practice  sometimes  for 
the  judges  in  our  superior  courts  to  call  on  members  of  the  bar,  or 
the  solicitor,  to  swear  parties  in  the  presence  of  the  court,  and  we 
believe  it  is  the  almost  universal  practice,  where  gentlemen  have 
taken  the  oaths  of  attorneys,  for  the  judge  to  request  some  mem- 
ber of  the  bar  to  administer  the  oaths.  In  all  such  cases,  no  mat- 
ter by  whom  the  oath  is  read,  it  is  taken  before  the  court,  and  is 
the  act  of  the  court" 

In  the  case  of  Stephens  v.  State,  1  Tenn.  (Swan)  157,  the  pris- 
oner was  convicted  of  perjury  committed  upon  the  trial  of  one 
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Edward  Franklin,  charged  with  an  assault  and  battery  upon  the 
person  of  the  prisoner.  The  oath  was  administered  in  the  pres- 
ence  of  the  court  by  Edward  M.  Cullom,  who  was  acting  during 
the  trial  as  assistant  for  the  principal  clerk,  under  his  verbal  re- 
quest, and  was  not  his  regular  deputy.  Totten,  J.,  in  speaking 
for  the  court,  at  pages  158  and  159,  says :  "  It  is  next  insisted, 
that  the  oath  was  not  legally  administered  to  the  prisoner  on  the 
occasion  of  the  trial  We  do  not  concur  in  the  force  of  this  ob- 
jection. The  oath  was  administered  |  ending  the  trial,  pf  course, 
in  the  presence  of  the  judge  presiding  and  holding  the  court,  and 
it  is  to  be  presumed  that  it  was  administered  with  his  assent,  and 
under  his  general  direction  and  control.  The  judge  himself  may 
administer  the  oath,  or  he  may  direct  anyone  in  his  presence,  in 
open  court,  to  administer  it,  and  the  oath  will  be  valid.  Every 
oath  administered  by  the  clerk  during  the  term  in  relation  to  the 
business  of  the  court  is  to  be  considered  as  administered  in  open 
court,  in  the  presence  of  the  judge,  and  under  his  sanction  and 
control.  In  such  case,  the  oath  does  not  derive  its  sanction  and 
validity  from  the  circumstance  that  it  was  duly  administered  in 
open  court,  with  the  approval  and  under  the  control  of  the  judge 
presiding.  It  was  not,  therefore,  necessary  that  the  person  who 
administered  the  oath,  under  these  circumstances,  should  have 
been  a  legally  appointed  deputy.  We  consider  that  the  oath  was 
properly  administered." 

In  the  case  of  Server  v.  State,  2  Blackf.  (Ind.)  35^  there  was  an 
indictment  for  perjury.  The  oath  claimed  to  be  invalid  was  ad- 
ministered in  the  circuit  court  by  a  person  acting  as  deputy  clerk, 
and  it  was  held  that  no  proof  of  the  appointment  of  the  deputy 
clerk  was  necessary;  that  in  administering  the  oath  he  acted  under 
the  superintendence  of  the  court,  and  hence  that  the  oath  was  as 
obligatory  as  if  administered  by  one  of  the  judges. 

In  the  case  of  Oaks  v.  Rodgors,  48  Gal.  201,  the  statute  pro- 
vided that  before  making  the  order  the  "  court  or  judge  "  should 
administer  to  the  applicant  a  specified  form  of  oath  and  the  court 
held  as  follows:  "We  think  an  oath  administered  by  the  clerk 
in  open  court,  under  its  direction,  is  an  oath  administered  by  the 
court  in  the  sense  of  the  statute.  ** 

It  follows  from  all  these  authorities  that  the  administration  of 
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the  oath  by  the  clerk,  under  the  direction  of  Mr.  Justice  Patter^ 
son,  should,  for  the  purpose  of  this  motion,  be  regarded  as  the  act 
of  the  presiding  justice,  and  with  the  same  force  and  effect  as  if 
he  had  personally  administered  it  to  the  defendant  in  the  action 
in  which  it  is  alleged  the  defendant  committed  perjury.  The 
motion  for  a  direction  to  advise  the  jury  to  acquit  the  defendant 
is,  therefore,  denied 
Motion  denied. 

NOTE  ON  PERJURY.— §  98  OF  PENAL  CODE. 

Oath  without  knowledge. — In  order  to  fasten  the  guiJt  of  perjury  on  one 
who  swears  to  au  affidavit  of  which  he  does  not  know  the  contents,  he  must 
have  known,  at  the  time  he  Terifled  it,  that  he  did  not  know  its  contents,  and 
he  must  have  willingly  made  it.  knowing  that  he  knew  nothing  about  its  con- 
tents or  the  facts  alleged.    Byrnes  v.  Byrnes,  102  N.  T.  9. 

An  unqualified  statement  of  that  which  one  does  not  know  to  be  true  is  equiv- 
alent to  a  statement  of  that  which  he  knows  to  be  false.  Kane  v.  City  of 
Brooklyn,  114  N.  Y.  591    24  8.  R.  539  ;  see  section  101,  of  Penal  Code. 

To  Justify  a  conviction  on  perjury  under  section  96  of  Penal  Code,  it  most 
be  shown  that  the  falsity  of  the  testimony  was  known  to  the  witness  at  the 
time  it  was  given.  People  ▼.  Dishler,  88  Hun,  179 ;  4N.  Y.  Cr.  190.  If  he 
testifies  under  an  honest  mistake  and  belief,  he  is  not  guilty  of  perjury.    Id. 

Essesntials  of  valid  oath. — To  make  a  valid  oath,  for  the  falsity  of  which  per- 
jury will  lie.  there  must  be  in  some  form,  in  the  presence  of  an  officer  authorized 
to  administer  it,  an  unequivocal  and  present  act,  by  which  the  affiant  con- 
sciously takes  upon  himself  the  obligation  of  an  oath.  0*Reiley  v.  People,  86 
N.  Y.  161.  The  mere  delivery  of  an  affidavit,  signed  by  the  person  presenting 
it,  to  the  officer  for  his  certificate,  is  not  such  an  act.    Id. 

The  certificate  of  the  officer  is  not  the  oath.  O'Reiley  v.  People,  86  N.  Y. 
161.  It  presupposes  an  oath  already  taken,  of  which  fact  it  but  furnishes  the 
evidence.    Id.    It  is  not  conclusive  but  may  be  rebutted.    Id. 

There  must  be  proof  of  the  oath  taken,  independent  of  the  official  certificate, 
signature,  seal  and  Jurat.  Case  v.  People,  76  N.  Y.  242.  Where  the  officer 
certifies  a  signed  affidavit,  without  the  appearance  of  the  signer,  no  perjury  is 
committed.     Id. 

What  constitutes. — In  the  absence  of  any  statute  regulating  the  matter,  it 
has  been  held  that  the  crime  of  perjury,  in  swearing  to  an  affidavit,  was  com- 
plete when  the  oath  was  taken  by  the  affiant  in  a  Judicial  proceeding  or  a 
court  of  Justice,  though  the  affidavit  was  never  delivered  or  used,  provided  the 
matter  sworn  to  was  false  and  known  to  the  affiant  to  be  so,  and  was  materiaL 
People  V.  Williams,  149  N.  Y.  1  ;  aflf'f ,  92  Hun,  854  ;  71  S.  R.  541.  An  indict- 
ment  for  perjury,  under  this  section,  which  charfl^es  the  making  of  a  false 
affidavit  upon  a  material  matter  in  an  action  of  special  proceeding,  need  not 
allege  the  delivery  of  the  affidavit  by  the  defendant  to  another  person  with 
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intent  that  it  be  uttered  or  published  as  true.  Id.  But  proof  of  such  delivery 
must  be  made  upon-  the  trial  in  order  to  sustain  the  charge  of  making.  Id. 
It  i»  sufficient  that  the  indictment  charges  that  the  defendent  "miide"  the 
afBdavit.    Id. 

Section  97  of  Penal  Code  provides  that  any  irregularities  in  the  mode 
of  administering  oaths  is  no  defense  to  the  prosecution  of  that  crime.  People 
V.  Williams.  92  Hun,  854 ;  71  S.  R  541 ;  aff'd,  149  N:  Y.    1. 

It  Drescribes  that  the  term  "oath"  includes  an  affirmation  and  every  other 
mode  authorized  by  law  of  attesting  the  truth  of  that  which  is  stated.  People 
V.  Nolte,  19  Misc.  674  ;  78  S.  R.  443 ;  44  S.  443.  To  make  a  valid  oath,  for 
the  falsity  of  which  perjury  will  lie,  there  must  be,  in  some  form,  in  the  presence 
of  an  officer  authorized  to  administer  it,  an  unequivocal  and  present  act  by 
which  the  affiant  consciously  takes  upon  himself  the  obligation  of  an  oath. 
Id. ;  O'ReUey  v.  People,  86  N.  Y.  161.  An  oath,  administered  by  the  clerk  of 
the  court,  in  open  court  and  under  the  direction  of  the  court,  is  an  oath  ad- 
ministered by  the  court.    Id. 


(Soutt  at  ^trpKSlif . 

March  16,  1897. 
PEOPLE  V.  BENJAMIN  HAWKER 

1.  Public  health  law— Unlawful  practice  op  medicine. 

Section  163,  c.  661  of  1893,  as  amended  by  c.  398  of  1895,  applies  to 
iwrsons  who  have  been  convicted  of  a  felony  before  the  passage  of  the 
act. 

2.  Statute— Ex  POST  FACTO  LAW. 

As  to  such  persons,  the  statute  is  not  ex  posi  facto  law,  but  is  constitu- 
tional. 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  which  reversed  a 
judgment  of  the  Court  of  General  Sessions  of  the  Peace  for  the 
city  and  county  of  New  York  convicting  the  defendant  of  a 
smidemeanor. 

HAIGHT,  J. — The  defendant  was  indicted  in  the  Court  ol 
General  Sessions  of  the  Peace  for  a  misdemeanor,  charging  that  on 
the  6th  ds^  of  March  in  the  year  1878  the  defendant  was  convioted 
Vol.  Xn— 88 
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ia  the  Court  of  Sessions  of  Kings  county  of  the  crime  of  abortion, 
upon  which  he  was  sentenced  to  be  imprisoned  in  the  penitentiary 
for  Kings  county  for  the  term  of  ten  years.     That  afterwards  and 
on  the  22d  day  of  February,  1896,  at  the  city  of  New  York,  he 
did    unlawfully    practice  medicine  by  examining,  treating  and 
prescribing  for  one  Dora  Hoenig  against  the  form  of  the  statute  in 
such  case  made  and  provided.     To  this  indictment  he  interposed 
a  demurrer  to  the  effect  that  the  facts  stated  in  the  indictment  did 
not  constitute  a  crime,  in  that  the  statute  alleged  to  have  been 
violated  is  prospective  in  its  application,  or  if  it  is  not  prospective 
in  its  application,  it  is  null  and  void  as  being  in  violation  of  article 
1,  section  10,  of  the  Constitution  of  the  United  States  and  of  the 
fifth  amendment  to  said  Constitution,  and  also  of  article  1,  sec- 
tions 1  and  6,  of  the  Constitution  of  the  state  of  New  York.    The 
demurrer  was  overruled  by  the  court  and  the  defendant  demanded 
a  trial.     A  jury  was  then  impanelled,  and  thereupon  his  counsel 
conceded  all  of  the  facts  as  stated  in  the  indictment  to  be  true. 
He  then  moved  the  court  to  advise  the  jury  to  acquit  upon  the 
grounds  set  forth  in  his  demurrer,  which  was  refused,  and  an  ex- 
ception taken.     The  case  was  then  submitted  to  the  jury  upon 
the  charge  of  the  court,  and  a  verdict  of  guilty  was  subsequently 
rendered,  upon  which  the  defendant  was  sentenced  to  pay  a  fine. 
The    statute    under    which    the   defendant  was  indicted   was 
chapter  661  of  the  Laws  of  1893,  as  amended  by  chapter   398 
of    the  Laws  of  1895,  and  is  known  as  the  Public  Health  Law. 
Section   140   provides   that  '*  No  person  shall  practice  medicine 
after  September   1,  1891,  unless  previously  registered  and  legally 
authorized,  or  unless  licensed   by  the  regents  and  registered  as 
required  by  this  article;  nor  shall  any  person  practice  medicine 
who  has  ever  been  convicted  of  a  felony  by  any  court,  or  whose 
authority  to  practice  is  suspended  or  revoked  by  the  regents  on 
recommendation   of   a   state  board."  Section  153,  among  other 
things,  provides  "  That  any  person      *     ♦     ♦     who,  after  con- 
viction of  a  felony,  shall  attempt  to  practice  medicine,  or  shall  so 
practice     *      *     *     ghall  be  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  punished  by  a  fine  of  not  more  than 
$250  or  imprisonment  for  six  months  for  the  first  offense,  and  on 
conviction  of  any  subsequent  offense,  by  a  fine  of  not  more  than 
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$500  or  imprisonment  for  not  less  than  one  year,  or  by  both  fine 
and  imprisonment " 

It  is  contended  that  this  statute  should  be  construed  pro- 
spectively. Undoubtedly  it  has  reference  only  to  misdemean- 
ors committed  after  the  passage  of  the  act,  but  as  to  the  felony 
charged  as  the  former  ofifense,  we  think  it  has  reference  to  those 
committed  before  as  well  as  after  the  passage  of  the  act  As  we 
have  shown,  the  provisions  referred  to  are  part  of  the  Public  Health 
Law  of  the  state,  which  provides  a  system  for  the  preservation 
of  the  public  health  and  the  practice  of  medicine,  and  its  provisions, 
so  far  as  possible,  should  be  construed  as  in  harmony  with  each 
other.  Section  140  of  the  act  relates  to  the  qualifications  of  persons 
who  shall  be  permitted  to  practice  medicine,  and  prohibits  all 
persons  not  so  qualified  from  engaging  in  such  practice,  including 
those  who  have  ever  been  convicted  of  a  felony.  Section  158 
provides  for  the  punishment  that  shall  be  inflicted  upon  those  who 
violate  the  provisions  of  the  law.  If  the  provisions  of  section 
153  stood  alone  unexplained  there  might  be  some  basis  for  the 
contention  that  it  was  intended  to  relate  only  to  felonies  thereafter 
committed,  but  when  it  is  read  in  connection  with  the  provisions 
of  section  140  it  seems  clear  that  such  a  construction  was  not  in- 
tended, for  that  section  expressly  prohibits  any  person  from  prac- 
ticing medicine  "  who  haseve7*been  convicted  of  a  felony.  "  The 
word  "ever"  to  our  minds  clearly  indicates  the  legislative  inten- 
tion to  prohibit  the  practice  of  medicine  on  the  part  of  any  person 
who  has  been  convicted  of  a  felony  either  before  or  after  the 
passage  of  the  law. 

Is  the  law  in  question  violative  of  the  provisions  of  the  Con- 
stitution of  the  United  States,  which  provides  that  no  state  shall 
pajss  any  bill  of  attainder  or  ex  post  facto  law  ?  (  Art  1,  §  10. ) 
We  can  hardly  believe  the  claim  to  be  serious  that  the  provisions 
of  the  law  constitute  a  bill  of  attainder.  If  such  is  the 
case,  then  every  statute  which  provides  for  an  additional  punish- 
ment for  the  commission  of  a  crime  after  a  former  conviction  must 
fall  within  the  condemnation  of  the  Constitution.  Bills  of  attainder 
have  been  abolished  in  this  country  upon  the  adoption  of  the 
Constitution  of  the  United  States,  but  little  is  known  with  reference 
to   their  peculiar  characteristica     In  England  a  bill  of  attainder 
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was  understood  to  be  "  the  stain  or  corruption  of  the  blood  of  the 
criminal  capitally  condemned,  "  the  effect  of  which  was  that  the 
party  attainted  lost  all  inheritable  quality,  and  could  neither 
receive  nor  transmit  any  property  or  rights  of  inheritanca  The 
bills  were  acts  of  Parliament  relating  to  a  certain  specified  person 
or  persons  usually  named  in  the  acts,  in  which  they  were  con* 
victed,  sentenced  and  punished  without  a  judicial  trial,  and 
generally  without  the  presence  of  the  accused  or  his  counsel,  or  an 
opportunity  to  be  heard,  or  to  establish  his  innocence.  ( Ex 
parte  Garland,  4  Wall.  833,  387.  )  It  will  thus  readily  be  seen 
that  the  provisions  of  the  Public  Health  Law  have  none  of  the 
characteristics  of  a  bill  of  attainder. 

A  more  serious  question  is  presented  with  reference  to  the 
contention  that  the  law  is  ex  post  facto.  An  ex  post  facto  law  as 
defined  by  Chase,  Justice,  in  the  case  of  Calder  v,  Bull  (8  Dallas, 
886  ),  is  one  that  punishes  as  a  crime  an  act  done  before  its  passage, 
and  which,  when  committed,  was  not  punishable ;  and  an  act  that 
aggravates  a  crime  or  inflicts  a  greater  punishment  than  the  law 
annexed  to  it  when  committed ;  or  a  law  that  alters  the  rules  of 
evidence  in  order  to  convict  offender.  It  is  not  contended  that 
the  law  in  question  makes  any  change  with  reference  to  the  felony 
of  which  the  defendant  was  convicted,  or  that  there  has  been  any 
aggravation  or  change,  with  reference  to  the  punishment  pi-ovided 
therefor.  What  has  been  done  is  the  creation  of  a  new  offense, 
a  misdemeanor  after  a  felony  dependent  upon  acts  thereafter 
committed  in  violation  of  the  statute  and  providing  a  punish- 
ment for  such  misdemeanor.  It  is  in  the  nature  of  providing 
punishment  for  a  second  or  an  additional  offense,  and  it  is  claimed, 
with  reference  thereto,  that  it  operates,  to  deprive  the  defendant, 
of  his  rights  of  property,  of  his  right  to  earn  a  living  by  the 
practice  of  medicine,  and  that,  by  being  deprived  of  this  riglit,  the 
effect  is  to  aggravate  his  punishment  for  the  felony.  The  difficulty, 
however,  with  this  contention  is,  that  it  does  not  appear  from  the 
record  in  this  case  that  he  ever  had  any  right  to  practice  the  pro- 
'  fession  of  medicine,  and  that  no  presumption  can  be  indulged  in  to 
that  effect  The  felony  of  which  he  was  convicted  was  not  based 
upon  the  charge  that  he  was  a  physician  or  a  practitioner  of 
medicine.     He  was  charged  with  having  committed  an  abortion, 
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and  upon  this  chai^  he  was  convicted  Whether  he  was  a 
physician  or  not  was  entirely  immaterial,  so  far  as  determining 
whether  that  crime  had  been  committed.  It  does  not  now  appear 
that  he  ever  studied  medicine  a  day  in  his  life;  that  he  ever  re- 
-ceived  a  diploma  from  any  medical  college  or  university  ;  that  he 
was  ever  registered  or  licensed  to  practice  medicine,  or  that  he  ever 
did  practice  before  the  22d  day  of  February  1896,  the  day  of  the 
•charge  upon  which  the  indictment  in  this  case  was  founded.  So 
that  there  is  an  entire  absence  of  any  evidence  showing,  or  tending 
to  show,  that  he  was  deprived  of  any  rights  of  property,  or  of 
means  of  earning  a  livelihood,  that  he  theretofore  enjoyed  and 
possessed. 

One  of  the  highest  functions  of  government  is  the  preservation 
of  the  public  health.  It  was  for  this  purpose  that  the  law  in 
question  was  enacted.  Under  it  delicate  and  important  duties  are 
intrusted  to  physicians,  involving  skill,  ability,  learning  and 
integrity.  The  Constitution  provides  that  no  person  shall  be  de- 
prived of  life,  liberty  or  property  without  due  process  of  law,  yet 
this  provision  of  the  organic  law  is  made  subordinate  to  that  of 
paramount  necessity,  andt  he  rights  secured  thereby  to  the  citizen 
must  yield  to  that  of  the  preservation  of  the  public  health.  The 
propertyof  a  citizen  maybe  seized  and  burned  if,  in  the  judgment 
of  physicians,  it  is  infected  and  liable  to  cause  the  spread  of  conta- 
gions diseasei  He  may  be  certified  into  an  insane  asylum  or  carted 
away  to  a  pest  house,  and  there  restrained  and  imprisoned  if,  in 
the  judgment  of  the  physician,  such  a  restraint  and  detention  is 
advisable,  and  under  certain  circumstances  the  physician,  in  his 
practice,  may  destroy  life  if,  in  his  judgment,  it  be  necessary  to 
«ave  another  life.  Aside  from  these  important  duties  and  privileges, 
the  physician  is  admitted  into  the  family  circle.  He  is  intrusted 
with  the  family  secrets  of  physical  ailments  and  defecta  He  is 
permitted  to  administer  powerful  drugs  and  poisons,  and  is  in- 
tru.«^ted  with  the  care  of  the  lives,  health  and  welfare  of  its  members. 
The  patients,  as  well  as  the  public,  are  deeply  interested  in  having 
the  person  in  whom  such  trust  and  confidence  is  reposed  possess 
all  the  skill,  ability,  learning  and  integrity  that  is  required  for  the 
proper  and  faithful  discharge  of  the  duties  and  trust  reposed  in 
him.     The  legislature,  therefore,  in  the  exercise  of  its  discretion 
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under  the  police  powers  of  the  state,  may,  by  act,  impose  rea- 
sonable conditions  and  reqairements  under  which  individuals  may 
practice  the  prof ession  of  medicine,  and  to  restrain  and  prohibit  alt 
persons  not  complying  therewith  from  engaging  in  such  practice. 
This  power  of  the  legislature  was  fully  recognized  in  the  Dent 
case  by  the  Supreme  Court  of  the  United  States  ( 129  U.  S.  114). 
In  that  case  the  statute  required  every  practitioner  of  medicine  to 
obtain  a  certificate  from  the  state  board  of  health  that  he  was  a 
graduate  of  a  reputable  medical  collie,  in  a  school  of  medicine 
to  which  he  belonged,  or  that  he  had  practiced  medicine  in  the 
state  continuously  for  ten  years  prior  to  the  passage  of  the  act 
Persons  who  continue  to  practice  without  such  certificate  were 
declared  to  be  guilty  of  a  misdemeanor.  Dent  was  a  physician 
and  had  practiced  his  profession  for  five  years.  He  continued  to 
practice  after  the  time  prescribed  by  the  act.  He  was  indicted, 
tried  and  convicted,  and  that  judgment  on  review  was  affirmed  by 
our  highest  Federal  court. 

One  of  the  conditions  imposed  upon  persons  who  seek  to  prac- 
tice medicine  is  that  they  shall  possess  a  good  moral  character. 
(§  145.)  The  presumption  of  bad  character  attaches  to  a  pei-son 
convicted  of  a  felony.  Formerly  it  was  not  thouglit  safe  to  allow 
him  to  be  sworn  as  a  witness.  He  may  now  be  sworn  and  give 
his  testimony,  but  the  fact  that  he  is  a  felon  may  be  shown  to  im- 
peach his  credibility,  and  the  jurors  in  the  exercise  of  tlieir  judg- 
ment may  disregard  his  testimony.  The  defendant  knew  at  the 
time  he  committed  the  felony  that  the  presumption  of  bad  char- 
acter would  follow  his  conviction  and  that  he  would  have  to  bear 
the  resulting  consequences.  If,  therefore,  the  legislature  may  im- 
pose conditions  upon  which  persons  of  good  character  shall  engage 
in  the  practice  of  medicine,  and  may  impose  a  punishment  for  all 
persons  violating  the  conditions,  it  appears  to  us  that  the  l^isla- 
ture  may  also  prohibit  from  practicing  a  person  who  has  been 
convicted  of  a  felony,  whose  character  is  presumed  to  be  bad,  who- 
has  never  before  studied  or  practiced  medicine,  and  who  has  not 
conformed  to  a  single  condition  or  requirement  of  the  statute  un- 
der which  other  persons  are  licensed  to  practice. 

The  defendant  has  been  deprived  of  no  rights  secured  to  him 
by  the  United  States  or  State  Constitution. 
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The  judgment  of  the  appellate  division  should  be  reversed,  and 
that  entered  upon  conviction  affirmed,  and  the  proceedings  should 
be  remitted  to  the  court  of  general  sessions  of  the  peace  in  and  for 
the  county  of  New  York,  there  to  be  proceeded  upon  according 
to  law. 

All  concur  (ANDEEWS,  Ch.  J.,  and  BAETLETT,  J.,  in  re- 
sult solely  on  the  ground  that  the  record  contains  no  evidence 
that  the  defendant  at  the  time  of  his  conviction,  or  at  any  other 
time,  was  a  physician),  except  MAETIN,  J.,  dissenting,  and 
O'BBIEN,  J.,  who  dissents  as  per  following  memorandum : 

"I  cannot  concur  in  this  judgment  I  think  it  was  correctly 
decided  in  the  coui*t  below  for  these  reasons : 

"  1.  The  statute  is  wholly  prospective. 

''2.  The  statute  in  question  punishes  the  defendant  for  an  of* 
fense  committed  twenty-five  years  ago,  and  of  which  he  was  then 
convicted  and  for  which  he  was  punished.  The  statute  plainly 
inflicts  an  additional  punishment,  and  is  in  conflict  with  the  Con- 
stitution." 

Judgment  reversed,  eta 

NOTE. 

Statute,  which  i)ennits  infliction  of  less  degree  of  same  kind  of  punishment 
than  was  permissible  when  offense  was  committed,  is  not  ex  past  facto  law. 
People  V.  Hayes,  140  N.  Y.  484  •  56  S.  R.  456 ;  aff'g,  54  S.  R.  184. 


February,  1897. 
PEOPLE  V.  MAX  H.  KAUFMAN. 

1.  Ihdicthbnt — Obscene  LrrsRATURE. 

It  is  not  necessary  to  set  out  matter  in  an  indictment,  which  the  grand 
jury  asserts  to  be  too  obscene  for  recital.  It  is  only  necessary  to  identify 
the  obscene  book  or  publication  sufficiently  to  apprise  the  defendant  of 
what  particular  book  or  publication  is  intended,  giving  as  an  excuse  for 
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not  setting  forth  the  obscene  matter  that  it  is  so  gross  as  to  be  oflensire  to 
the  court  and  improper  to  be  placed  upon  its  records. 

2.  Samb. 

If  anything  more  is  requisite  for  the  protection  of  the  defendant's  rights, 
it  may  be  left  to  the  discretion  of  the  court  to  compel  the  public  prosecu* 
tor  to  furnish  such  further  information  or  specification  as  may  be  needfuL 

8.  Same. 

A  person,  indicted  for  selling  an  obscene  book,  cannot  be  convicted 
upon  proof  that  he  purchased  the  book  for  another  person. 

4.  Samb— Instructions. 

Where  the  court  merely  charges  that,  if  defendant  sold  the  obscene 
book,  he  was  guilty,  and  if  he  did  not,  he  was  innocent,  without  referring 
to  defendant's  statement  that  the  person  to  whom  he  delivered  the  book 
gave  him  the  money  to  go  out  and  buy  it,  a  refusal  to  charge  that,  if  de- 
fendant's testimony  was  true,  there  was  no  sale,  is  erroneous. 

Appeal  from  a  judgment  of  the  court  of  general  sessions  of  the 
peace  in  a«d  for  the  city  and  county  of  New  York,  convicting 
him  of  a  misdemeanor,  and  also  from  an  order  entered  in  the 
oi&ce  of  the  clerk  of  said  coart,  denying  the  defendant's  motion 
for  a  new  trial 

Samuel  F.  Hyman,  for  the  appellant. 

John  D.  Lindsay,  for  the  respondent 

.  BARRETT,  J. — ^The  defendant  was  convicted  under  sectioa 
817  of  the  Penal  Code  of  the  misdemeanor  of  selling  an  obscene 
boot.  He  makes  two  points  upon  this  appeal,  First,  that  the  in- 
dictment failed  to  charge  a  crime;  and,  second,  that  the  trial 
judge  erred  in  refusing  to  instruct  the  jury  upon  a  crucial  ques- 
tion. 

The  particular  objection  which  he  makes  to  the  indictment  is, 
that  it  fails  to  state  the  obscene  matter,  but  merely  gives  the 
pleaders  conclusions  therefrom.  The  indictment,  however,  states 
the  name  of  the  book,  and  excuses  a  statement  of  the  obscene 
matter  by  distinctly  averring  that  the  book  is  so  obscene,  lewd, 
lascivious,  filthy,  indecent  and  disgusting  that  the  same  would  be 
oflfensive  to  the  court,  and  improper  to  be  placed  upon  the  records 
thereof.  "  Wherefore,"  it  is  added,  "  the  grand  jury  aforesaid  do 
not  set  forth  the  same  in  the  irulictmeiit." 
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The  current  of  authority  in  this  country  favors  an  exception  to 
the  general  rule  of  pleading  in  this  class  of  offenses.  It  may  nov7 
fairly  be  said  to  be  the  settled  American  rule  that  it  is  not  neces- 
sary to  set  out  matter  in  an  indictment  which  the  grand  jury  as- 
serts to  be  too  obscene  for  recital.  It  is  only  necessary  to  identify 
the  obscene  book  or  publication  suflBiciently  to  apprise  the  defend- 
ant of  what  particular  book  or  publication  is  intended,  and  to 
aver  its  obscenity,  giving  as  an  excuse  for  not  setting  forth  the 
obscene  matter  that  it  is  so  gross  as  to  be  offensive  to  the  court 
and  improper  to  be  placed  upon  \U  records.  (1  Bish.  New  Or 
Proa  §§  496,  561;  Whart  Grim.  Law,  §§  811,  2547;  Comm.  v. 
Holmes,  17  Mass.  886;  Comm.  v.  Sliarpless,  2  S.  &  R  91 ;  People 
V.  Girardin,  1  Mann.  [Mich.J  90;  State  v.  Brown,  27  Vt.  619; 
McNair  v.  The  People,  89  III.  441 ;  U.  S.  v.  Clarke,  40  Fed.  Rep 
325 ;  State  v.  Smith,  17  R  L  871.)  A  rigid  adherence,  in  such 
cases,  to  the  ordinary  rule,  that  it  must  appear  upon  the  face  of 
the  indictment  that  the  printed  matter  was  of  the  character  charged, 
would,  as  was  said  in  Comm.  v.  Holmes  (supra)  '*  require  that  the 
public  should  give  permanency  and  notoriety  to  indency  in  order 
to  punish  it.'*  Courts  will  not  allow  their  records  to  be  polluted 
by  obscene  matter.  "To  do  this,"  observed  the  court  in  People 
r.  Grirardin  (supra),  "  would  be  to  require  a  court  of  justice  to  per- 
petuate and  give  notoriety  to  an  indecent  publication  before  its 
author  could  be  visited  for  the  great  wrong  he  may  have  done  to 
the  public  or  to  individuals." 

By  the  American  doctrine  and  practice  on  this  head,  as  Mr. 
Bishop  points  out,  the  avoiding' of  obscene  allegation  in  the  record, 
breeding  corruption,  is  a  necessity^  excusing  the  setting  out  of  the 
words.  It  is  claimed,  however,  that  the  obscene  matter  should 
have  been  described,  at  least  in  general  terms.  The  answer  to  this 
is,  that  if  the  matter  is  too  obscene  to  be  set  out,  it  is  also  too 
obscene  to  be  properly  described.  An  accurate  description  of 
obscene  matter,  however  general,  would  itself  be  obscene. 
Nothing  would  be  gained  by  condensation.  How,  indeed,  can 
obscenity  be  condensed  so  as  to  be  descriptive  and  yet  sufficiently 
decent  to  be  placed  upon  record?  We  refer  now  to  such  a  descrip- 
tion as  would  enable  the  court,  upon  the  face  of  the  indictment,  to 
Vol.  XII-34 
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determine  whether  the  book  or  publication  is,  in  fact,  obscena 
Any  merely  general  description  would  not  be  adescripticm  at  all — 
that  is,  of  the  obscene  words  or  matter.  A  mere  description,  for 
instance,  of  the  subject  matter— of  what,  in  general,  the  book  is 
about — would  not  be  a  description  of  the  actual  obscenity  charged. 
It  would  not  apprise  the  defendant  of  the  particular  facts  upon 
which  the  charge  is  based.  It  would  simply  be  a  means  of  identify- 
ing the  book  or  publication ;  and  that  is  as  well,  if  not  better^ 
effected  by  stating  its  title.  In  none  of  the  cases  which  have  been 
referred  to,  with  the  pctesible  exception  of  Comm,  v.  Sharpless,  did 
the  indictment  contain  a  description,  either  minute  or  general,  of 
the  nature  of  the  obscenity,  and  in  none  of  them  was  a  descriptive 
statement  of  the  obscene  matter  required. 

The  rule  to  which  we  have  referred  is  not  in  conflict  with  that 
laid  down  in  People  v.  Hallenbeck  (52  How.  Pr.  502),  and  People 
V.  Danihy  (63  Hun,  579).  In  neither  of  these  cases  was  the  omis- 
sion of  oUscene  matter  excused  by  the  statement,  in  the  indict- 
ment itself,  that  it  was  too  gross  to  be  placed  upon  record.  We 
agree  that,  where  this  excuse  is  not  made  by  the  grand  jury 
upon  the  face  of  the  indictment,  the  obscene  matter  must  be  set 
out  Where,  however,  that  excuse  is  thus  made,  we  think  the 
general  rule  should  be  modified  in  the  interest  of  public  decency; 
and  the  defendant  must  then  be  satisfied  with  such  descriptive 
allegations  as  clearly  identify  the  book  or  publication  intended, 
together  with  the  statement  that  the  obscene  matter  which  the 
grand  jury  deem  too  foul  to  be  spread  upon  the  record  is  conuiins 
ed  therein.  If  anything  more  is  require  for  the  protection  of  the 
defendant's  rights  it  may  well  be  left  to  the  direction  of  the  court 
to  compel  the  public  prosecutor  to  furnish  such  further  informa- 
tion or  specification  as  may  be  needful.  We  think,  therefore,  that 
the  indictment  here  was  sufficient  We  may  add  that  it  is  quite 
evident  that  the  defendant  was  not,  as  matter  of  fact,  prejudiced 
by  any  omission  therein.  He  did  not  demur  thereto.  Upon  the 
trial  he  conceded  that  the  book  in  question  was  obscene,  and  that 
he  purchased  it  for,  and  delivered  it  to,  the  prosecuting  witness 
Joel.  Upon  this  very  appeal,  too,  he  stipulated  that  the  book 
should  not  be  printed,  nor  made  part  of  the  record,  for  the  reason 
that  it  was  "concededly  obscene."  We  think  the  motion  to  acqui* 
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upon  this  point,  and  the   motion   in  arrest  oE  jadgment,  were 
properly  denied. 

We  have,  however,  reached  a  different  conclusion  as  to  the 
defendant  s  second  point  The  sole  question  presented  to  the  jury 
was  whether  or  not  the  defendant  sold  the  book.  Joel  testified  to 
the  sale,  as  alleged.  The  defendant  denied  it  and  testified  that  he 
purchased  the  book  for  Joel.  This  was  the  crucial  question — 
was  it  a  sale  or  a  purchase?  If  a  sale,  the  defendant  was  guilty. 
If  a  purchase,  he  was  not  The  learned  trial  judge  left  it  to  the 
jury  toHsay  whether  there  was  or  was  not  a  sale.  He  pointed  out 
to  them  very  clearly  the  testimony  upon  which  the  prosecution 
rested ;  but  the  only  reference  which  he  made  to  the  defendant's 
testimony  was  that  he  (tlie  defendant)  had  the  book,  delivered  it 
to  the  person  who  went  to  his  shop  to  purchase  (Joel)  and  received 
a  dollar  from  that  person  for  it.  He  omitted  to  refer  to  the  de- 
fendant's statement  that  Joel  gave  him  the  dollar  to  go  out  and 
purchase  the  book.  This  omission  is  quite  significant,  in  view  of 
what  occurred  when  the  learned  judge  closed  his  charge.  The 
following  colloquy  was  then  had:  ''The  third  juror:  If  the  de- 
fendant sold  that  book  merely  as  an  agent  should  we  convict? 
The  Court:  Certainly;  if  he  sold  it  under  any  circumstances. 
The  third  juror:  If  he  took  the  dollar  and  made  no  profit?  The 
Court:  It  is  not  necessary  for  a  profit  to  have  been  made.  If  he 
sold  it  in  any  way.  Mr.  Hyman  (defendant's  counsel):  Do  I 
understand  your  honor  to  say,  if  the  defendant  merely  got  it  for 
the  complainant?  The  Court :  But  he  sold  it  Mr.  Hyman :  If  he 
merely  got  it  for  him?  The  Court :  Where  is  the  man  from  whom 
he  got  it?  Mr.  Hyman :  We  have  been  asked  that  question,  and 
we  don't  know.  The  Court  (continuing) :  We  ask  tlie  defendanti 
and  he  does  not  know.  Mr.  Hyman :  He  does  not  know  ;  there- 
fore, he  cannot  be  produced.  The  Court:  If  he  sold  the  book 
and  got  a  dollar  for  it,  it  is  a  violation  of  the  law.  If  you,  gentle- 
men of  the  jury,  come  to  the  conclusion  he  did  not,  then  the  de- 
fendant should  be  acquitted.  Mr.  Hyman:  I, ask  your  honor  to 
charge  the  jury  that  if  this  defendant  obtained  this  book,  and 
parted  with  it  in  the  manner  testified — if  the  jury  believe  that  the 
defendant  received  a  dollar  from  this  man  Joel  to  get  the  book,. 
that  that  is  not  a  sale.     The  Court:  Except  as  I  have  already 
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charged,  I  decline  to  charge  upon  the  subject     Mr.  HjmaQ :  We 
except.     The  jury  then  retired." 

It  is  apparent  from  all  this  that,  after  hearing  the  learned 
judge's  charge,  the  third  juror  was  still  in  doubt  as  to  the  precise 
issue  to  be  passed  upon  by  the  juiy.  It  is  equally  apparent  that 
the  learned  judge,  inadvertently,  of  course,  made  an  observation 
"  but  he  tfold  it,"  which,  if  taken  seriously  by  the  jury,  would 
have  probably  concluded  the  question  that  they  were  called  upon 
to  consider.  The  defendant's  counsel  sought  to  neutralize  the 
effect  of  that  observation  by  presenting  the  defendant's  contention 
interrogatively.  Tlie  learned  judge,  however,  parried  the  counsel's 
inteiTogation  as  to  the  law  by  some  pointed  observations  upon  the 
facts.  The  conclusion  of  it  all  left  the  defendant  without  much 
hope,  that  is,  unless,  the  learned  judge  should  assent  unreservedly 
to  the  final  proposition  which  he  was  asked  to  charga  We  think, 
under  the  circumstances,  that  defendant  was  entitled  to  have  that 
proposition  specilically  charged.  After  what  had  occurred,  a 
clear  statement  of  the  precise  issue,  and  of  the  effect  thereon  of 
crodiiing  the  defendant's  story,  was  the  least  that  the  defendant 
had  a  right  to  expect  It  will  not  do  to  say  that  the  proposition 
in  question  had  already  been  charged.  What  the  learned  judge 
had  already  charged,  and  all  that  he  had  so  charged,  was  that,  if 
the  defendant  sold  the  book,  he  was  guilty,  and  if  he  did  not  he 
was  innocent  But  the  defendant  had  a  right  to  an  instruction 
that  his  own  testimony,  which  had  seemingly  been  treated  as 
valueless,  was  sufficient,  if  credited,  to  establish  that  there  had 
been  no  sale.  From  the  confusion  which  have  resulted  from  the 
previous  colloquy,  the  jury  could  only  have  been  relieved  by  the 
clear  statement  that  procuring  the  book  in  the  manner  testified 
to  by  the  defendandt  was  not  a  sala 

We  are  constrained,  therefore,  for  this  error  to  reverse  the  judg- 
ment and  order  a  new  trial 

VAN  BRUNT,  P.  J.,  RUMSEY,  WILLIAMS  and  PATTEE- 
SON,  JJ.,  concurred. 

Judgment  reversed,  and  new  trial  ordered. 
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February,  1897. 
PEOPLE  V.  WALTER  D.  VALENTINE  et  al 

1.   CBIMINAIi  LAW— CBRTIFICATB  OF  RBASONABLB  DOUBT. 

On  aa  appllcatioa  for  a  stay  of  proceedings  in  a  crimiDal  case,  it  U  not 
necessary  that  the  judge,  to  whom  the  application  is  made,  should  be  sat- 
isfied that  the  Judgment  will  be  reversed.  It  is  enough  that  he  is  satisfied 
that  a  question  of  law  is  raised  sufficient  for  the  consideration  of  the  ap- 
pellate tribunal 

%  Samb. 

Nor  is  it  necessary  for  the  applicant  to  show  that  the  error,  alleged  to 
have  been  committed,  did  in  fact  prejudice  the  defendant;  but,  on  the 
contrary,  the  judge,  to  whom  the  application  for  a  stay  is  made,  must  be 
satisfied  that  the  error  could  not  in  any  way  have  affected  or  prejudiced 
the  defendant  before  he  is  warranted  in  denying  an  application  for  a  cer- 
tificate of  reasonable  doubt. 

Application  for  certificate  of  reasonable  doabi 

Howe  &  Hummel  (Benjamin  Steinhardt,  of  counsel),  for  appli- 
cation. 

Wnu  M.  K  Olcott  (John  D,  Lindsay,  of  counsel),  opposed 

TRUAX,  J. — The  whole  record  which  is  now  before  me  pre- 
sents a  dijSerent  state  of  facts  from  that  presented  by  the  incom- 
plete  record.  On  an  application  for  a  stay  of  proceedings  in  a 
criminal  case  it  is  not  necessary  that  the  judge  to  whom  the  ap- 
plication is  made  should  be  satisfied  that  the  judgment  will  be  re- 
versed. It  is  enough  that  he  is  satisfied  that  a  question  of  law  is 
raised  sufficient  for  the  consideration  of  the  appellate  tribunal. 
On  such  application  it  is  not  required  that  the  judge  to  whom  the 
application  is  made  should  determine  whether  the  error  complained 
of  warrants  the  granting  of  a  new  trial,  for  the  granting  or  refus- 
ing of  a  new  trial  is  vested  in  the  appellate  court,  which  may 
"order  a  new  trial  if  it  be  satisfied  that  the  verdict  against  the 
prisoner  was  against  the  weight  of  evidence  or  against  law,  or  that 
justice  requires  a  new  trial,  whether  an  exception  shall  have  been 
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taken  or  not,  in  the  court  below."  Code  Grim.  Proa,  §  527. 
Neither  is  it  necessary  for  the  applicant  to  show  that  the  error 
alleged  to  have  been  committed  did  in  fact  prejudice  the  defend- 
ant; but,  on  the  contrary,  the  judge  to  whom  the  application  for 
a  stay  is  made  must  be  satisfied  that  the  error  could  not  in  any 
way  have  affected  or  prejudiced  the  defendant  before  he  is  war- 
ranted in  denying  an  application  for  a  certificate  of  reasonable 
doubt  In  Foster  v.  People,  50  N.  Y.  610,  the  court  of  appeals, 
although  it  affirmed  the  judgment  of  the  court  below,  said  that 
the  case  was  a  proper  one  to  have  been  brought  before  it  for  final 
adjudication.  It  was  said  by  a  justice  of  the  supreme  coart  in 
People  V.  Hartung,  17  How.  Pr.  151,  that  where  a  judge  has 
grave  doubt  of  the  correctness  of  the  rulings  of  the  trial  judge, 
it  is  his  duty,  in  the  exercise  of  the  judicial  discretion  with  which 
he  is  clothed,  to  stay  the  execution  of  the  judgment  And  to  the 
same  effect  is  People  v.  Hendrickson,  1  Park  396,  where  it  was 
held  that  in  determining  whether  a  writ  of  error  should  be 
allowed  and  a  stay  of  proceedings  granted  *  *  *  it  is  not 
necessary  that  the  justice  to  whom  the  application  is  made  should 
arrive  at  the  positive  conclusion  that  the  trial  judge  erred;  it  is 
enough  that  the  exception  involves  a  gravely  important  question, 
in  regard  to  which  there  is  a  conflict  of  authority,  and  which  re- 
mains  unsettled  by  the  courts  of  this  state.  I  am  of  the  opinion 
that  the  admission  of  evidence  of  the  certificates  of  incorporation 
^f  the  Virginia  companies,  to  which  admission  the  defendants 
duly  objected  and  excepted,  presents  a  question  which  should  be 
determined  by  the  appellate  tribunal.  The  court  of  appeals  said, 
in  the  case  of  People  v.  Webster,  139  N.  Y.  79 :  *'That  if  errors 
were  committed  in  the  reception  of  evidence,  *  *  *  they 
must  be  reviewed  and  considered,  for  the  court  was  unable  to  say 
that  if  they  existed  they  did  not  prejudice  the  defendant  or  affect 
the  verdict  of  the  jury."  See,  also,  Coleman  v.  People,  58  N".  Y, 
561-2.  The  admission  of  these  certificates  must  have  influenced, 
to  a  considerable  extent,  the  minds  of  the  jury.  The  court  said 
that  it  admitted  the  certificates  of  incorporation,  "  it  appearing 
that  each  of  the  certificates  related  to  matters  already  in  evidence, 
and  it  appearing  that  two  of  the  defendants  on  trial  were  two  of 
the  incorporators,  and  for  the  purpose,  as  the  district  attorney 
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claims,  of  showing  the  connection  between  these  defendants  and 
the  stock  corporation  in  question,  and  rehiting  to  the  circulation 
of  ihe  stock,  relating  to  the  issue  and  the  circulation  of  the  stock, 
and  its  being  dealt  in; "  and  when  it  came  to  charge  the  jury,  the 
learned  recorder  laid  particular  stress  upon  this  evidence.  lie 
charged  that  "  the  district  attorney  further  claims  that  the  stock 
so  indicated  by  the  names:  Old  Dominion  Lumber  Company,  the 
Halifax  Improvement  Company,  the  Virginia  Tobacco  Company, 
the  Southern  Live  Stock  Company,  and,  I  think,  one  other,  did 
not  represent  genuine  stock  in  any  genuine  company;  that  they 
were  not  marketable  in  the  stock  market;  and  they  were  not 
bought  and  sold  in  and  upon  an  exchange ;  that  the  figures  repre- 
senting the  market  value  of  these  stocks  at  certain  times  were  fic- 
titious, and  did  not  represent  what  they  purported  to  represent; 
that  in  fact  these  stocks  were  not  bought  and  sold  in  the  public 
market  or  on  the  exchange;  *  »  *  that  this  system  was  a 
plan  or  scheme  on  the  part  of  the  defendants,  which  they  made 
use  of  as  a  means  of  obtaining,  from  the  possession  of  persons 
who  went  to  buy  these  shocks,  moneys  for  the  specific  purpose  of 
buying  stock,  while,  as  a  matter  of  fact,  there  were  no  stocks 
bought  or  sold,  and,  as  matter  of  fact,  these  stocks  so  represented 
were  not  on  the  market  for  purchase  or  sale ;  and  that,  as  matter 
of  fact,  when  the  person  went  in  there  to  buy  these  stocks,  and 
gave  the  defendants  the  money  for  that  specific  purpose,  no  stocks 
were  bought,  and  the  money  so  paid  was  appropriated  to  their 
own  use."  It  is  to  be  borne  in  mind  that  the  defendants  were  in- 
dicted and  convicted  for  stealing  with  force  and  arms  the  sum  of 
$8,  on  the  14th  day  of  December,  1895,  the  property  of  one  Al- 
fred Herckmana  It  is  true  that  there  were  two  other  counts  in 
the  indictment,  but  these  two  counts  were  dismissed,  and  both  the 
People  and  the  defendant  went  to  the  jury  on  the  count  above 
stated.  I  cannot  see  that  the  certificates  above  referred  to  proved 
or  tended  to  prove  that  the  defendants  stole  from  the  complainant 
the  sum  above  mentioned.  Certainly  the  certificates  of  the  cor- 
poratidns  other  than  the  Old  Dominion  Lumber  Company  had  no 
bearing  on  the  question,  and  yet  the  jury  was  in  effect  told  by  the 
learned  recorder  that  this  evidence  did  have  some  bearing  upon 
ihe  question  of  the  defendant's  guilt     The  People  were  allowed 
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to  prove,  bj  one  David  Finkelstein,  what  were  called  similar 
transactions  prior  to  the  14th  day  of  December,  1895.  To  this^ 
defendants  duly  objected  and  excepted,  and  at  the  close  of  the 
case,  after  the  trial  court  had  dismissed  all  but  the  common-law 
count  for  larceny,  the  defendants  requested  the  court  to  charge 
that  for  the  purpose  of  this  case  the  general  business  carried  oa 
by  the  defendants  was  not  to  be  considered  by  the  jury  as  illegiti- 
mate, but,  on  the  contrary,  as  legitimate;  and  also  to  charge  the 
jury  not  to  give  any  consideration  whatever  to  the  testimony  re- 
ferring to  false  representations,  as  set  out  in  the  first  count  of  the 
indictment  The  court  declined  to  charge  each  of  these  requests, 
and  the  defendants  duly  excepted.  Now,  if  the  certificates  and 
the  evidence  of  Finkelstein,  above  referred  to,  were  admissible  at 
all,  they  were  admissible  under  the  first  and  second  counts  and 
not  under  the  count  charging  the  defendant  with  common-law 
larceny.  But,  as  I  have  stated,  all  but  this  last  count  were  dis- 
missed, and  for  that  reason  I  am  of  the  opinion  that  the  refusal  to 
charge  as  requested  was  error.  At  any  rate,  a  question  of  reason- 
able doubt  is  raised  in  my  mind,  and  this  question  should  be  set- 
tled by  the  appellate  division.  It  is  also  doubtful  whether  the 
evidence  warrants  a  conviction  on  the  common-law  count  for  lar- 
ceny. Motion  for  a  certificate  granted. 
Motion  granted. 

NOTE  ON  CBRTIPICATE  OP  REASONABLE  DOUBT. 

Every  convicted  person  bos  absolute  rigbt  to  appeal.  People  v.  Sharp.  9  B. 
R.  157.  For  this  purpose  he  needs  no  certificate  or  consent,  but  his  appeal 
will  not  stay  the  execution  of  his  sentence,  except  in  the  case  of  a  sentence  of 
death,  unless  he  obtains  a  certificate  of  a  justice  of  the  supreme  court.     Id 

The  certificate  mentioned  in  section  527  of  Grim.  Code  can,  in  a  proper  case, 
be  given  in  any  case  in  which  an  appeal  can  be  taken.  People  v.  Bork,  1  N.  T. 
Cr.  895. 

Underthis  section,  acertlflcate  of  a  supreme  court  justice  that,  in  his  opinion, 
there  is  reasonable  doubt  whether  the  judgment  should  stand,  is  essential  to  a 
stay.  People  v.  Sharp,  9  S.  R.  157.  The  justice,  to  whom  such  application 
1b  made,  is  called  upon  to  review  the  entire  evidence,  the  charge  of  the  trial 
oourt  and  the  law  of  the  whole  case,  so  as  to  form  an  opinion  whether  the 
judgment  should  stand.    Id. 

To  entitle  the  defendant  to  a  certificate  staying  proceedings  pending  an  ap- 
peal, it  is  not  necessary  that  the  justice,  to  whom  the  application  is  made,  8b«|| 
arrive  at  the  positive  conclusion  that  the  trial  court  has  erred  ;  it  is  enough  tf 
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• 
he  has  reasonable  doubt  as  to  the  correction  of  the  law  laid  down  by  the  court. 
People  V.  Emerson,  6  N.  T.  Cr.  157  ;  ^0  8.  R.  15 ;  5  Supp.  874.    But  the  justice 
ought  not  to  interfere  and  interpose  a  stay,  if  only  a  remote  doubt  exists  in 
regard  to  the  admission  of  some  uaimportant  piece  of  evidence.    Id. 

Upon  an  application  for  a  certificate  under  this  section,  it  is  not  necessary  to 
reach  a  conclusion  as  to  whether  the  judgment  would  be  affirmed  or  reversed 
upon  a  full  consideration  of  the  case  and  the  bill  of  exceptions.  People  v. 
Wentworth,  3  N.  Y.  Cr.  113.  The  pertinent  inquiry  is,  was  there  any  thing 
done  on  the  trial  which  raises  a  reasonable  doubt  whether  the  judgment  should 
stand  ?  Id.  A  doubt  whether  a  ruling  of  the  court  upon  the  trial  was  suf- 
ficiently broad  to  take  from  the  jury  the  consideration  of  clearly  incompetent 
evidence,  constitutes  such  reasonable  doubt  as  to  whether  ^e  judgment 
should  stand  as  to  authorize  a  stay  of  the  execution  of  the  judgment.     Id. 

Filing — If  the  certificate,  specified  in  this  section,  is  given,  it  may  be  filed 
with  the  notice  of  appeal.    Id. 

Through  it  Is  not  in  terms  provided  in  §  637,  or  in  §  529,  post,  that  an  ap- 
plication to  one  judge  only  shall  be  ma^e  for  a  certificate,  these  sections  do 
not  in  terms  authorize  applications  to  be  made  to  several  and  successive  judges. 
People  V.  McEane,  7  Misc.  371 ;  59  S.  R.  302  ;  28  Supp.  175.  A  defendant 
under  conviction  for  a  felony,  is  not  entitled  to  submit  an  application  for  a 
certificate,  mentioned  in  this  section,  until  such  notice  as  the  judge  may  pre- 
scribe has  been  given,  to  the  district  attorney  of  the  county  where  the  con- 
viction was  had,  of  the  application  of  the  certificate.    Id. 

Where  the  court  has  a  reasonable  doubt  of  the  validity  of  certain  proceedings 
had  in  a  case,  a  certificate  of  reasonable  doubt,  to  stay  the  judgment,  pending 
appeal  under  this  section,  will  be  granted.  People  v.  McLoughlin,  13  Misc. 
287  ;  69  S.  R.  252. 


(tmtt  ot  ^vvtnH. 

March  2,  1897. 

PEOPLE  EX  BEL.  JOSEPH  STURGIS  v.  JOHN  FALLON, 
Prison  Warden. 

1.  Orihikal  Law— GAMma. 

A  clerk,  who  attends  his  employer  on  a  race  track,  and  records  in  a  book 
bets  which  his  employer  makes  on  the  races,  but  makes  no  bets  himself,  is 
not  guilty  of  violating  either  §g  351  or  343  of  the  Penal  Code. 
9.  Same. 

Acts,  mentioned  in  §  17,  c.  570  of  1885,  and  punishable  as  therein  pro- 
Tided  to  the  exclusion  of  any  other  penalty  or  punishment,  are  excepted 
from  the  operation  of  §  351  of  the  Penal  Code. 
Vol.  XII— 35 
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8.  Statute— CoNBTiTunoNAL. 

Where  aa  act  is  in  a  degree  appropriate  to  accomplish  the  result  for 
which  it  was  intended,  the  court  cannot  condemn  it  as  invalid  or  un 
constitutional  because,  in  its  opinion,  some  effective  or  more  appropriate 
law  might  have  been  devised  and  enacted. 

L  Samb. 

Section  9,  article  3  of  State  Constitution  was  not  intended  to  be  self- 
executing. 

5.  Samb. 

Where  the  act  is  forbidden  by  the  legislature  and  the  statute  provides  a 
penalty  or  forfeiture  for  a  disregard  of  it,  the  determination  of  the  degree 
of  punishment  or  the  extent  of  the  penalty  is  vested  in  the  legislature  and 
not  in  the  courts. 

B.  Sahb. 

Section  17,  c.  570  of  1895  is  not  in  conflict  with  g  9,  article  1  of  State 
Constitution,  and  is  constitutional  and  valid. 

John  D.  Lindsay  and  Benjamin  Steinhardt,  for  appellant 

De  Lancey  Nicoll,  for  respondent 

MARTIN,  J. — The  relator  was  charged  by  an  information  filed 
with  one  of  the  magistrates  of  the  city  of  New  York  with  a  viola- 
tion of  section  351  of  the  Penal  Code,  in  that  on  October  24, 1895, 
at  the  private  grounds  of  the  Westchester  Racing  Association,  in 
the  city  of  New  York,  he  engaged  in  poolselling  and  bookmaking, 
and  occupied  and  used  a  certain  place,  with  books,  apparatus,  and 
paraphernalia,  for  the  purposes  of  recording  and  registenng  bets 
and  wagers.  Upon  the  examination  before  the  magistrate,  it  was 
shown  that  on  that  day  he  was  upon  the  grounds  of  the  asssocia- 
tion  with  one  Orlando  Jones,  by  whom  he  was  employed  as  clerk- 
He  and  Jones,  who  attended  the  race  for  the  purpose  of  making 
wagers  according  to  his  judgment,  walked  about  the  grounds  to- 
gether, the  latter  making  bets  on  the  races  then  in  progress,  with 
persons  with  whom  he  was  acquainted ;  and  the  relator,  at  his 
direction,  entered  such  bets  on  sheets  of  paper  belonging  to  Jones, 
whicb  were  conveniently  ruled  for  that  purpose.  The  prosecu- 
tion called  Jones  as  a  witness,  who  testified  to  the  distinction  be- 
tween bookmaking  and  what  was  done  on  that  occasion.  He  was 
ndmitted  to  the  grounds  without  charge,  as  he  was  the  owner  of  a 
liorse  entered  for  the  races,  but  the  relator  paid  for  his  admission. 
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ITeither  Jones  nor  the  relator  had  any  desk,  stand,  chair,  rest,  or 
support  of  any  kind,  nor  did  they  occupy  any  booth,  tenement^ 
building,  or  part  thereof,  or  any  particular  spot  upon  the  grounds. 
Nor  did  either  exchange  any  money  with  any  person  making  a 
wager  with  Jones,  or  exchange,  deliver,  or  transfer  to  any  one 
with  whom  a  wager  made,  any  record,  memorandum,  or 
document  of  any  kind,  or  subscribe,  by  name,  initials,  or  other- 
wise, any  record,  registry,  or  memorandum  in  the  possession  of 
Another  of  any  bet  or  wager,  to  be  retained  by  such  other  or  any 
person  as  evidence  of  a  bet  or  wager.  No  odds  were  postedi 
money  exchanged,  or  memorandum  of  any  kind  received,  delivered, 
or  transferred.  Upon  these  facts  the  magistrate  decided  that  the 
I'elator  had  violated  section  861  of  the  Penal  Code,  and  held  him 
to  answer  therefor.  A  writ  of  habeas  corpus  was  then  obtained, 
and  also  a  certiorari  to  review  the  decision  of  the  magistrate  Upon 
the  hearing  in  the  court  of  oyer  and  terminer,  the  relator  was  dis- 
charged. 

As  the  propriety  of  the  decision  in  this  case  is  largely,  if  not 
wholly,  dependent  upon  the  validity  of  section  17  of  chapter  570 
of  the  Laws  of  1895,  which  is  claimed  by  the  appellant  to  be  un- 
constitutional and  void,  it  may  be  well,  at  the  threshold  of  this 
examination,  to  refer  to  the  provision  of  the  constitution  with 
which  it  is  said  that  that  section  of  the  statute  is  in  conflict  Sec- 
tion 9  of  article  1  of  the  constitution  of  the  state  declares :  "  Nor 
shall  any  lottery  or  the  sale  of  lottery  tickets,  pool  selling,  book- 
making,  or  any  other  kind  of  gambling  hereafter  be  authorized  or 
allowed  within  this  state,  and  the  legislature  shall  pass  appropri- 
ate laws  to  prevent  offenses  against  any  of  the  provisions  of  this 
section."  In  May,  1895,  the  legislature,  with  the  ostensible,  if  not 
the  actual,  purpose  of  complying  with  this  command  of  the  con- 
stitution, passed  several  statutes  relating  to  these  subjects,  being 
chapters  570-578  of  the  laws  of  that  year.  Chapter  570  is  an  act 
for  the  incorporation  of  associations  for  the  improvement  of  the 
breed  of  horses,  to  regulate  the  same,  and  to  establish  a  state  rac- 
iag  commission.  It  provides  for  the  incorporation  of  such  associa- 
tions, for  the  payment  of  their  capital  stock,  and  makes  other  pro- 
visions, to  which  it  is  unnecessary  to  refer  at  this  time.  It  then 
provides  that  such  corporations,  upon  complying  with  the  provis- 
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ions  of  that  act,  shall  have  the  power  and  right  to  hold  one  or 
more  trotting  or  running  race  meetings  in  each  year,  and  to  hold, 
maintain,  and  conduct  trotting  or  running  race  meeting;  that  at 
such  meetings  the  Cv)rporation,  or  the  owners  of  horses  engaged  in 
such  races,  or  others  who  are  not  participants  therein,  may  con- 
tribute purses,  prizes,  premiums,  or  stakes  to  be  contested  for; 
that  no  such  person  other  than  the  owner  of  a  horse  contesting  in 
the  race  shall  have  any  pecuniary  interest  in  the  prize,  or  be  enti- 
tled to  receive  any  portion  thereof  after  the  race  is  finished,  but 
the  whole  shall  be  allotted  in  accordance  with  the  terms  and  con- 
ditions of  the  race.     It   then  j)r()vides   for   a  state  racing  com- 
mission,   defines  its   duties  and   powers,    and  makes  other  pro- 
visions which  need  not  now  be  considered.     Then   it  declares: 
"Sea  16.  All  racing  or  trials  of  speed  between  horses  or  other 
animals  for  any  bet,  stake  or  reward,  exce[)t  such  as  is  allowed  by 
this  act,  or  by  special  laws,  is  a  public  nuisance ;  and  every  person 
actingor  aiding  therein,  or  making  or  being  interested  in  such 
bet,  stake  or  reward  is  guilty  of  a  misdemeanor;  and  in  addition 
to  the  penalty  prescribed  tlierefor  he  forfeits  to  the  people  of  this 
state  all  title  and  interest  in  any  animal  used  with  his  privity  in 
such  race  or  trial  of  speed,  and  in  any  sum  of  money  or  other 
property  betted  or  staked  up<jn  the  result  thereof."     Then  follows 
the  section  which   the   ap[)ellant  claims  to  be  unconstitutional, 
which  reads:    **Sea  17.  Any  person  who,  upon  any  race  course 
authorized  by  or  entitled  to  the  benefits  of  this  act,  shall  made  or 
record,  directly  or  indirectly,  any  bet  or  wager  on  the  result  of 
any  trial  or  contest  of  speed  or  power  of  endurance  of  horses  tak- 
ing place  upon  such  race  course,  shall  forfeit  the  value  of  any 
money  or  property  so  wagered,  received  or  held  by  him,  to  be  re- 
covered in  a  civil  action  by  the  person  or  persons  with  whom  such 
money  or  property  is  deposited.     This  penalty  is  exclusive  of  all 
other  penalties  prescribed  by  law  for  the  acts  in  this  section  speci- 
fied, except  in  case  of  the  exchange,  delivery  or  transfer  of  a  rec- 
ord, registry,  memorandum,  token,  paper,  or  document  of  any 
kind  whatever  as  evidence  of  any  such  bet  or  wager,  or  the  sub- 
scribing by  name,  initials  or  otherwise,  or  any  record,  registry,  or 
memorandum  in  the  possession  of  another  person  of  a  bet  or 
wager,  intended  to  be  retained  by  such  other  person  or  any  other 
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person  as  evidence  of  such  bet  or  wager."  Chapter  671  amends 
section  343  of  the  Penal  Code,  which  makes  it  a  misdemeanor  to 
keep  a  gaming  and  betting  establishment,  while  chapter  672 
amends  section  361  of  the  Penal  Code  so  as  to  read :  ^'  Sea  35L 
Any  person  who  engages  in  poolselling,  or  bookmaking,  at  any 
time  or  place ;  or  any  person  who  keeps  or  occupies  any  room, 
shed,  tenement,  tent,  booth  or  building,  float  or  vessel,  or  any  part 
thereof,  or  who  occupies  any  place,  or  stand  of  any  kind,  upon 
any  public  or  private  grounds,  within  this  state,  with  books, 
papers,  apparatus  or  paraphenalia,  for  the  purpose  of  recording  or 
registering  bets  or  wagers,  or  selling  pools,  and  any  person  who 
records  or  registers  bets  or  wagers,  or  sells  pools  upon  the  result 
of  any  trial  or  contest  of  skill,  speed  or  power  of  endurance,  of 
man  or  beast,  or  upon  the  result  of  any  political  nomination,  ap- 
pointment  or  election ;  or  upon  the  result  of  any  lot,  chance,  cas- 
oalty,  unknown  or  contingent  event  whatsoever ;  or  any  person 
.  who  receives,  registers,  records  or  forwards,  or  purports  or  pre- 
tends to  receive,  register,  record  or  forward,  in  any  manner  what- 
soever, any  money,  thing  or  consideration  of  value,  bet  or  wagered, 
or  oJSered  for  the  purpose  of  being  bet  or  wagered,  by  or  for  any 
other  person,  or  sells  pools,  upon  any  such  result ;  or  any  person 
who,  being  the  owner,  lessee  or  occupant  of  any  room,  shed,  tene- 
ment, tent,  booth  or  building,  float  or  vessel,  or  part  thereof,  or  of 
any  grounds  within  the  same  to  be  used  or  occupied  for  any  of 
these  purposes,  or  therein  keeps,  exhibits  or  employs  any  device 
or  apparatus  for  the  purpose  of  recording  or  registering  such  bets 
oi:  wagers,  or  the  selling  of  such  pools,  or  becomes  the  custodian 
or  depositary  for  gain,  hire  or  reward,  of  any  money,  property  or 
thing  of  value,  staked,  wagered  or  pledged,  or  to  be  wagered  or 
pledged  upon  any  such  result;  or  any  person  who  aids,  assists  or 
abets  in  any  manner  in  any  of  the  said  acts,  which  are  hereby  for- 
bidden, is  guilty  of  a  felony,  except  when  another  penalty  is  pro* 
yided  by  law,  and  upon  conviction  is  punishable  by  imprisonment 
in  the  state  prison  for  a  period  of  not  less  than  one  year,  nor  more 
than  two  years,  or  by  such  imprisonment,  together  with  a  fine  not 
exceeding  two  thousand  dollars.  When  an  exclusive  penalty  is 
provided  by  law  for  an  act  hereby  prohibited,  the  permitting  of 
the  use  of  premises  for  the  doing  of  the  act  in  such  case  shall  not 
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be  deemed  a  violation  hereof,  or  of  section  848  of  this  Code.'^ 
Chapter  678  has  no  important  bearing  upon  the  question  before 

This  examination  of  the  statute  discloses  that  the  legislature  has 
passed  laws,  the  obvious  purpose  of  which  is  to  prevent  the 
offenses  mentioned  in  section  9  of  article  1  of  the  constitution. 
Under  the  statutes  thus  passed,  all  the  offenses  there  named  are 
made  felonies  or  misdemeanors,  with  the  single  exception  that  a 
person  who,  upon  a  race  course  and  at  a  race  authorized  by  chap* 
ter  670,  shall  make  or  record  a  bet  or  wager  on  the  result  of  a 
contest  taking  place  thereon,  shall  forfeit  the  value  of  the  money 
or  property  so  wagered,  to  be  recovered  in  a  civil  action  by  the 
person  with  whom  such  wager  is  made,  or  by  whom  such  prop- 
erty is  deposited ;  and  this  penalty  is  made  exclusive  of  all  others, 
unless  in  certain  excepted  cases  mentioned  Under  these  circum* 
Bttmces,  two  questions  are  presented  for  consideration:  (1)' 
Whether  the  acts  alleged  and  proved  to  have  been  performed  by 
the  relator  were  such  as  to  fall  only  within  the  provisions  of  sec- 
tion 17  of  chapter  570  of  the  Ijaws  of  1895,  and  consequently, 
did  not  constitute  a  crime ;  and,  it  so,  (2)  whether  that  section  is 
in  conflict  with  the  provisions  of  the  constitution. 

A  careful  study  of  the  various  statutes  involved,  and  of  the  evi- 
dence contained  in  the  record,  leads  to  the  conclusion  that  the 
only  acts  of  which  the  relator  was  proved  guilty  were  those  de- 
scribed in  section  17,  and  that  he  was  not  proved  to  have  com- 
mitted any  act  which  would  constitute  any  of  the  other  offenses 
mentioned  in  those  statutea  It  is  manifest  that  it  was  the  rela- 
tor's purpose  to  keep  within  the  provisions  of  that  section,  and  to 
avoid  any  offense  whereby  he  would  incur  any  other  penalty. 
Plainly,  he  was  not  a  keeper  of  a  betting  or  gaming  establishment, 
or  guilty  of  violating  any  of  the  provisions  of  section  843  of  the 
Penal  Code,  which  forbids  the  keeping  of  such  establishments. 
Nor  do  we  think  he  was  engaged  in  bookmaking  or  poolselling, 
which  is  made  a  crime  by  section  851,  unless  possibly  to  the 
modified  ex  ten*-  described  in  section  17,  as  recording  a  bet  or 
wager,  tor  which  the  forfeiture  of  an  amount  equal  to  the  value 
ot  the  money  or  property  wagered  is  the  penalty  prescribed.  If 
the  acts  which  he  performed  were  only  such  as  fell  within  the- 
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provisions  of  the  latter  section,  whether  denominated  '*  bookmak- 
ing,"  or  "making  a  record  of  a  bet,"  is  of  little  moment  If  it  be 
held  that  they  constitute  what  might  perhaps  be  called  "  book- 
making,"  yet,  as  they  consisted  only  of  the  acts  mentioned  in  that 
section,  and  are  punishable  as  therein  provided  to  the  exclusion 
of  any  other  penalty  or  punishment,  they  are  excepted  from  the 
operation  of  section  851  of  the  Penal  Code,  as  that  section  ex- 
pressly excepts  from  the  punishment  thereby  provided  for  all  the 
oflEenses  mentioned  whenever  another  penalty  is  provided  by  law. 
While  the  appellant  scarcely  contends  that  the  relator  was  shown 
to  be  guilty  of  poolselling,  yet  it  is  insisted  that  he  was  guilty  of 
bookmaking,  and  punishable  under  the  provisions  of  section  351. 
We  think  it  is  clear  that  there  was  no  evidence  before  the  magis- 
trate upon  which  the  relator  could  be  properly  held  for  the  ofiensc 
of  poolselling.  As  has  already  been  intimated,  it  is  not  of  much 
consequence  whether  the  acts  of  the  relator  be  denominated 
"bookmaking,"  or  called  by  some  other  name.  It  seems  to  us 
that  the  one  important  inquiry  in  relation  to  this  branch  of  the 
case  is  whether  the  acts  of  the  relator  were  punishable  only  in  the 
manner  prescribed  by  section  17,  and  consequently  excepted  from 
the  provisions  of  section  851  of  the  Penal  Code.  That  the  rela- 
tor was  upon  a  race  course  authorized  by,  and  entitled  to  the  ben- 
efit of  the  provisions  of,  chapter  570,  that  he  made  or  recorded  a 
bet  on  the  result  of  the  contest,  taking  place  thereon,  and  that  he 
did  none  of  the  things  mentioned  in  the  last  paragraph  of  that 
section,  are  practically  undenied.  Therefore,  that  the  acts  per- 
formed by  the  relator  were  only  those  for  which,  by  section  17, 
the  penalty  prescribed  was  a  forfeiture  of  an  amount  equal  to  the 
bet,  and  as  to  which  it  was  provided  that  a  civil  action  to  recover 
it  should  be  the  exclusive  remedy,  must  be  regarded  as  establish- 
ed. Such  being  the  case,  it  follows  that,  by  whatever  name  the 
acts  of  the  relator  may  be  described,  the  only  punishment  which 
could  be  inflicted  was  that  provided  by  that  section,  if  valid. 

It  is,  however,  persistently  urged  that  section  17  is  void,  as 
being  in  contravention  of  the  provisions  of  the  constitution  re- 
lating to  that  subject  Without  indulging  in  any  refined  or  subtle 
discussion  or  consideration  of  the  question  as  to  what  may  or  may 
not  fall  within  the  terms  "  poolselling, "  "  bookmaking,  "  or  other 
kinds  of  gambling  which,  under  the  constitution,  may  not  be 
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authorized,  and  in  relation  to  which  the  legislature  is  charged 
withtheduty  of  passing  appropriate  laws  to  prevent  it  is  manifest 
that  the  legislature  regarded  acts  of  the  character  of  those  per- 
formed by  the  relator  as  falling  within  its  condemnation.  Ilence 
we  must  assume  that  his  acts  were  in  conflict  with  the  spirit  and 
purpose  of  the  constitution.  In  pursuance  of  its  mandate,  the 
legislature  has  enacted  a  law  which  forbids  such  acts,  and  prescribes 
as  a  penalty  that  a  person  making  a  bet  or  record  of  it,  at  the 
place  and  in  the  manner  named,  shall  forfeit  an  amount  equal  to 
the  value  of  the  property  or  sum  wagered.  Whatever  its  indirect 
effect  may  be,  it  certainly  cannot  be  said  that  this  was  a  statute 
which  in  terms  authorized  any  of  the  forbidden  acts.  The  most 
that  can  be  said  is  that,  when  the  legislature  passed  that  section  of 
the  statute,  its  effect  was  to  reduce  tlie  then  existing  penalty  or 
punishment  for  that  particular  dffense.  The  authority  to  pre- 
scribe the  punishment  for  the  offenses  mentioned  in  that  provision 
of  the  constitution  is  expressly  conferred  upon  the  legislature, 
which  necessarily  included  a  delegation  to  it  of  the  power  and 
authority  to  increase  or  decrease  the  punishment  for  offenses  of 
that  character  to  sucli  an  extent  as  the  legislature  deemed  proper. 
It  is  not  within  the  province  of  this  court  to  declare  that  section 
17  is  in  contravention  of  the  constitution,  for  the  reason  that  it 
does  not  deem  the  provision  adopted  appropriate  or  sufficient  to 
prevent  such  offensea  The  constitution,  in  express  terms,  reposed 
in  the  legislature  the  power,  and  imposed  upon  it  the  duty,  of 
passing  such  laws,  thus  clothing  it  with  the  right  to  consider  and 
determine  for  itself  what  laws  were  appropriate  and  should  be 
passed  to  carry  it  into  effect  That  the  law  under  considenition 
is,  in  a  sense,  appropriate  to  accomplish  the  purpose  of  that  pro- 
vision, must  be  admitted.  Whether  it  will  prove  less  effective  to 
accomplish  that  result  than  some  other,  we  are  not  called  upon  to 
determine.  It  being  in  a  degree  appropriate,  we  are  aware  of  no 
principle  of  constitutional  law  which  would  authorize  this  court 
to  condemn  it  as  invalid  or  unconstitutional  because,  in  our  opinion, 
some  more  effective  or  more  appropriate  law  might  have  been 
devised  and  enacted.  So  long  as  this  legislature  was  in  any  degree 
appropriate  to  carry  into  effect  the  purpose  of  the  constitution,  it 
does  not  fall  under  its  condemnation.     That  this  provision  of  the 
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<K>nstitation  was  not  intended  to  be  self-execating  is  manifest,  as 
it  expressly  delegates  to  the  legislature  the  authority,  and  requires 
it,  to  enact  such  laws  as  it  shall  deem  appropriate  to  carry  it  into 
execution.  The  contention  of  the  appellant  that  the  purpose  of 
the  enactment  of  section  17  was  to  evade  or  defeat  the  provisions 
of  the  constitution  is  not  proved,  and  cannot  be  presumed,  but  a 
-contrary  presumption  must  prevail  Presumably,  the  purpose 
was  laudable  and  proper,  such  as  the  legislature  deemed  best  for 
the  proper  and  efficient  accomplishment  of  the  purpose  of  the 
•constitution,  and  no  contrary  presumption  will  be  indulged  in  by 
this  court.  In  the  language  of  Allen,  J.,  in  People  v,  Albertson, 
-55  N.  Y.  50,  54 :  "  Courts  do  not  sit  in  review  of  the  discretion  of 
the  legislature,  or  determine  upon  the  expediency,  wisdom,  or 
propriety  of  legislative  action  in. matters  within  the  power  of  the 
legislature  Every  intendment  is  in  favor  of  the  validity  of 
statutes,  and  no  motive,  purpose,  or  intent  can  be  imputed  to  the 
legislature,  in  the  enactment  of  a  law,  other  than  such  as  are 
apparent  upon  the  face,  and  to  be  gathered  from  the  terms,  of  the 
law  itself. "  As  was  said  by  Denio,  0.  J. :  "  The  courts  cannot 
mpute  to  the  legislature  any  other  than  public  motives  for  their 
acts.  If  a  given  act  of  legislation  is  not  forbidden  by  express 
works,  or  by  necessary  implication,  the  judges  cannot  listen  to  a 
suggestion  that  the  professed  motives  for  passing  it  are  not  the 
real  one."  People  v.  Draper,  15  N.  Y.  532,  545.  While,  under 
that  provision,  the  legislature  would  have  no  power  to  enact  laws 
permitting  those  oflfenses,  or  which  in  terms  protected  persons 
guilty  of  them  from  punishment,  yet  where,  as  in  this  case,  the 
act  is  forbidden  by  the  legislature,  and  the  statute  provides  a  pen- 
alty or  forfeiture  for  a  disregard  of  it,  the  determination  of  the  de- 
gree of  punishment  or  the  extent  of  the  penalty  is  vested  in  the 
legislature,  and  not  in  the  courts.  Without  further  discussion,  or 
considering  the  question  whether  the  legislation  under  considera- 
tion was  or  not  best  calculated  to  accomplish  the  design  of  the 
constitution,  we  are  of  the  opinion  that  section  17  was  not  in  con- 
flict with  section  9  of  orticle  1,  and  hence  is  constitutional  and 
valid.  Treating  section  17  as  valid,  and  construing  section  851 
of  the  Penal  Code  in  connection  with  it,  it  at  once  becomes  ob- 
vious that  the  relator  was  not  guilty  of  any  offense  under  that 
Vol.  XH— 36 
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section  for  which  he  was  liable  to  the  arrest  which  he  suffered 
and  from  which  he  was  dischai^ed.     The  orders  of  the  appellate 
division  were  proper,  and  should  be  affirmed. 

All  concur. 

Orders  affirmed. 


February,  1897. 

0ttriAa  dFoitntD  (6mtt. 

PEOPLE  V.  ALEXANDER  SCHMIDT  et  al  * 

1.  Indictment— Joint  — Excibb  Law. 

Where  defendants  Jointly  commit  the  offense,  they  are  properly  joined 
in  the  indictment. 

2.  Samb. 

An  indictment,  which  alleges  more  than  one  sale  and  delivery,  to  wit, 
one  to  one  person,  one  to  another,  and  one  or  more  to  other  persons  who 
are  unknown,  charges  a  joint  sale  to  the  persons  named  and  the  persons 
unknown. 

Demurrer  to  an  indictment  for  making  unlawful  sales  of  in- 
toxicating liquors. 

The  above-named  defendants  are  indicted  for  violating  the 
liquor  tax  law.  The  indictment  charges  that  on  the  20th  day  of 
July,  1896,  at  the  city  of  Utica,  N.  Y.,  the  said  Alexander  Schmid, 
and  Eva  Schmidt  willfully  and  maliciously,  wrongfully  and  un- 
lawfully did  sell  and  cause  to  be  sold  distilled,  rectified,  spirituous, 
fermented,  and  malt  liquors,  ale,  beer,  and  wine,  in  quantities  less 
than  five  gallons  at  a  time,  by  retail,  and  to  be  drank  on  the  prem- 
ises, to  William  Yates,  Hannah  Calahan,  and  to  divers  other 
persons,  whose  names  are  to  the  grand  jury  unknown,  and  then 
and  there  did  deliver  and  cause  to  be  delivered  in  pursuance  of 
such  sale  to  the  said  William  Yates,  Hannah  Oalahan,  and  to  said 
other  divers  persons,  etc.,  said  liquors,  wines,  ale,  and  beer,  to  wit, 
one  gill  of  wine,  one  gill  of  brandy,  one  gill  of  rum,  one  gill  of  gin» 
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ooe  gill  of  whiskey,  one  gill  of  cordial,  one  gill  of  bitters,  one  gill 
of  ale,  one  gill  of  porter,  one  gill  of  beer,  one  gill  of  lager  beer 
and  one  gill  of  a  certain  strong  spirituous  and  fermented  liquor  to 
the  grand  jury  aforesaid  unknown,  without  baying  paid  excise 
taxes  upon  the  business  of  trafficking  in  liquors,  and  without  hav- 
ing a  liquor  tax  certificate  therefor,  and  not  being  authorized 
thereto  by  law.  The  defendants  demurred  to  said  indictment 
upon  the  ground  that  the  indictment  charges  one  crime  against 
defendant  Alexander  Schmidt  and  a  separate  and  distinct  crime 
against  Eva  Schmidt,  and  that  the  crimes,  being  distinct  and 
separate,  cannot  be  united  in  one  indfctment  Also  upon  the  fur- 
ther ground  that  more  than  one  crime  is  charged  in  the  indictmenti 

George  S.  Klock,  DisL  Atty.,  for  the  Peopla 

James  Coupe,  for  defendants. 

DUNMORE,  J. — Section  38  of  the  liquor  tax  law  provides 
that  any  clerk,  agent,  employe,  or  servant  shall  be  equally  liable 
as  principals  for  any  violation  of  the  provisions  of  that  act  De- 
fendants contend  that  one  of  these  defendants  was  acting  as  clerk 
or  agent  for  the  other,  or  else  defendants  must  have  been  co-part- 
ners,  and  that  any  sale  made  by  one  was  a  distinct  and  separate 
crime  by  that  one,  and  that  person  so  offending  must  be  proceeded 
against  separately.  That,  doubtless,  would  be  true  providing  de- 
fendants' premises  were  correct;  but  this  indictment  alleges  that 
defendants  jointly  committed  the  offense.  In  disposing  of  the 
demurrer  we  must  assume  that  allegation  to  be  true.  If  defendants 
jointly  committed  the  offense,  as  alleged,  they  are  properly  joined 
in  the  indictment 

The  remaining  ground  of  demurrer  is,  as  defendants  contend, 
that  the  indictment  alleges  more  than  one  sale  and  delivery,  to 
wit,  one  to  William  Yates,  one  to  Hannah  Calahan,  and  one  or 
more  to  the  other  persons  who  are  unknown.  If  the  indictment 
alleged  separate  sales  to  the  persons  named,  the  defendants'  objec. 
tion  would  be  good ;  but  the  fact  is  that  the  indictment  charges  a 
joint  sale  to  the  persons  named  unknown.  That  this  objection  is 
not  good  as  to  an  indictment  in  the  form  of  the  one  at  bar  has 
been  settled  in  this  state  for  many  years.     In  People  v.  Adams^ 
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17  Wend  475,  the  iDdictmeDt  charged  that  the  defendant,  on 
June  1,  1836,  and  on  divers  other  days  and  times,  sold  by  retail 
to  diver  citizens  of  this  state,  and  to  divers  persons  to  the  jurors 
unknown,  etc.  It  was  held  that  only  one  sale  was  alleged,  and 
that,  consequently,  the  objection  that  more  than  one  crime  was  al- 
leged was  not  well  taken.  Chief  Justice  Nelson,  in  the  opinion, 
says : 

**IJpon  our  view  of  the  time  when  the  oflEense  is  laid  in  the  in. 
dictinent,— that  is,  upon  the  day  given, — but  one  sale  by  retail  is 
to  be  deemed  charged  in  the  count ;  the  three  gills  of  brandy,  three 
gills  of  rum,  eta,  are  to  be  viewed  as  having  been  sold  at  one  and 
the  same  time,  and  as  constituting  but  one  transaction.  It  is  a 
description  of  various  sorts  of  liquors,  with  a  view  to  avoid  the 
difficulty  of  a  possible  misdescription  of  the  article  sold." 

That  case  was  followed,  and  the  same  rule  reasserted,  in  Osgood 
T.  People,  89  N.  Y.  449.     The  demurrer  is  overruled. 

Ordered  accordingly. 


January,  1897. 

PEOPLE  EX  REL.  JOHN  TROY  v.  SAMUEL  H.  PETTIT, 

as  Clerk,  eta 

Witnesses— Detention  op. 

A  witness,  not  believed  to  be  an  accomplice,  who  has  been  committed  for 
failure  to  give  an  undertaking,  "  with  sureties, "  is  not  entitled  to  witness 
fees  for  time  of  his  detention. 

Application  for  peremptory  writ  of  mandamus  commanding  the 
clerk  of  gara  county  to  issue  to  relator  a  certificate  for  witness 
fees. 

Application  by  John  Troy  for  a  peremptory  writ  of  mandamus 
commanding  Samuel  H.  Petti t,  as  clerk  of  Niagara  county,  to  issue 
to  relator  a  certificate  for  witness  feea 

Morris  Cohn,  Jr.,  for  relator. 

John  H.  Leggett,  for  respondent 
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LAUGHLIN,  J. — The  affidavits  and  stipulation  of  the  attorneys 
lor  the  parties  hereto  show  that  on  the  10th  day  of  December,  1895, 
one  William  Smith  was  arraigned  before  the  acting  police  justice 
of  the  city  of  Niagara  Falls  on  the  charge  of  murder  in  the  first 
degree,  waived  examination,  and  was  held  for  appearance  before 
the  grand  jury  of  the  court  of  sessions.  At  the  same  time  the 
relator  was  required  by  said  magistrate  to  give  an  undertaking 
with  two  sureties  for  his  appearance  at  said  court  of  sessions.  He 
was  unable  to  give  the  undertaking,  and  in  default  thereof  was 
committed  by  the  magistrate  to  the  county  jail  of  Niagara  cdunty 
until  he  should  give  the  same  or  be  discharged  according  to  law.. 
He  was  thereafter  taken  before  the  grand  jury  as  a  witness,  and 
after  an  indictment  found  was  examined  on  the  trial,  and  on  the 
6th  day  of  May,  1896,  at  the  close  of  the  trial,  discharged,  and  an 
allowance  of  $10  was  then  made  to  him  for  witness'  fees  by  order 
of  the  court  He  presented  an  affidavit  to  the  clerk  of  the  court, 
pursuant  to  the  provisions  of  section  616  of  the  Code  of  Criminal 
Procedure,  and  demanded  a  certificate  of  the  clerk,  stating  that  he 
had  attended  upon  the  court  during  the  entire  time  of  his  confine-, 
ment  in  the  county  jail,  a  period  of  148  days,  for  the  purpose  of 
enabling  him  to  obtain  witness'  fees  at  the  rate  of  50  cents  a  day 
during  said  time  from  the  county  treasurer,  pursuant  to  the  provi-. 
sions  of  said  section,  which  are  as  follows : 

"  A  witness  in  behalf  of  the  people  in  a  criminal  action  in  a 
courtof  record  is  entitled  to  the  same  fees  and  mileage  as  a  witness 
in  a  civil  action  in  the  same  court,  payable  by  the  county  treasurer 
of  the  county  upon  the  certificate  of  the  clerk  of  the  court,  stating 
the  number  of  days  the  witness  actually  attended  and  the  number 
of  miles  traveled  by  him  in  order  to  attend.  Such  certificate  shall 
only  be  issued  by  the  clerk  upon  the  production  of  the  affidavit 
of  the  witness  stating  that  he  attended  as  such  either  on  subpoena. 
or  request  of  the  district  attorney,  the.  number  of  miles  necessarily 
traveled  and  the  duration  of  attendance.  " 

The  only  authority  of  the  magistrate  to  require  the  relator  to  givo 
AD  undertaking  is  contained  in  section  215  of  the  Code  of  Criminal 
Procedure,  which  provides  that,  '*on  holding  the  defendant  ta 
answer,  the  magistrate  may  take  from  each  of  the  material  wit- 
nesses examined  before  him  on  the  part  of  the  people,  a  written 
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undertaking,  to  the  effect  that  he  will  appear  and  testify  at  the 
oourt  to  which  the  depositions  and  statement  are  to  be  sent,  or  that 
he  will  forfeit  thesam  of  $100." 

Section  216  of  the  same  Code  provides  that,  where  the  magistrate 
is  satisfied  by  proof  that  there  is  reason  to  believe  that  the  wit- 
ness is  an  accomplice  in  the  commission  of  the  crime  charged,  he 
may  require  a  written  undertaking  '^  with  such  sureties,  and  is 
such  sum,  as  he  may  deem  proper  for  his  appearance  as  specified 
in  the  last  section."  Section  218  provides:  **  If  a  witness  required 
to  enter  into  an  undertaking  to  appear  and  testify,  either  with  or 
without  sureties,  refuse  compliance  with  the  order  for  the  purpose^ 
the  magistrate  must  commit  him  to  prison  until  he  compfy  or  be 
legally  discharged."  The  allowance  made  by  the  court  at  the 
close  of  the  trial  awarded  the  relator  all  witness*  fees  to  which  he 
was  entitled  under  section  616  of  the  Code  of  Criminal  Procedura 
Section  8818  of  the  Code  of  Civil  Procedure,  which  regulates  the 
fees  allowed  to  witnesses  in  civil  cases,  only  authorities  the  per 
diem  allowance  for  actual  attendance  upon  the  court  During 
most  of  the  time  that  the  relator  was  cofined  neither  the  court  of 
session' nor  the  supreme  court,  in  which  the  trial  was  had,  was  in 
session.  I  am  further  of  the  opinion  that  had  the  relator  offered 
to  enter  into  a  written  undertaking  pursuant  to  section  215  of  the 
Code  of  Criminal  Procedure,  without  sureties,  it  would  have  been 
the  duty  of  the  magistrate  to  have  accepted  the  same  without  com- 
mitting him  to  the  county  jail.  The  section  does  not  expressly 
authorize  the  magistrate  to  require  sureties ;  and  in  a  matter  affect- 
ing the  liberty  of  a  law-abiding  citizen,  who,  through  no  fault  of 
his  own,  has  become  a  material  witness  on  a  criminal  prosecution, 
no  authority  should  be  implied  by  which  a  magistrate  may  require 
him  to  execute  a  written  undertaking,  with  such  number  of  sure- 
ties as  the  magistrate  may  arbitrarily  specify,  or  stand  committed 
to  prison.  I  am  of  the  opinion  that  the  relator  could  at  any  time 
have  obtained  his  release  on  a  writ  of  habeas  corpus.  It  not  hav- 
ing been  shown  that  the  respondent  has  failed  to  perform  any 
statutory  duty  which  he  owes  to  die  relator,  the  motion  for  9  wxik 
of  mandamus  is  denied,  but  without  cost& 

Motion  denied,  without  costs. 
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June  8, 1897. . 
PEOPLE  V.  EGBERT  J.  H.  YOUNG. 

1.  COUBTB— BZTBAOBDIKAIIT  TEBM. 

The  governor  has  power  to  appoint  an  extraordinary  trial  term  of  the 
supreme  court  and  to  name  a  Justice  to  preside. 

2.  Baxb. 

The  Constitution  does  not  confer  exclusive  power  upon  the  appellate 
division  in  each  department  to  appoint  all  terms  of  the  supreme  court 
therein  and  to  designate  Justices  to  preside  thereat. 

Appeal  from  a  judgment  of  conviction  for  grand  larceny. 

George  Wallace,  for  appellant 

William  J.  Youngs,  for  the  People. 

GOODRICH,  P.  J.  In  February,  1897,  the  governor,  by  proc- 
lamation, appointed  an  extraordinary  trial  term  of  the  supreme 
court  to  be  held  in  Queens  county,  and  named  Mr.  Justice  Dykman 
to  hold  it  At  this)  term  the  appellant  was  brought  to  trial  on  an 
indictment  for  grand  larceny  in  the  second  degree.  His  counsel 
objected  to  the  jurisdiction  of  the  court  on  the  ground  that  the 
governor  had  no  constitutional  power  to  call  such  a  term,  and  that 
section  234  of  the  Code  of  Civil  Procedure,  which  authorized  the 
governor  to  call  an  extraordinary  term,  is  nullified  by  the  judiciary 
article  of  the  constitution  which  went  into  effect  January  1,  1896. 
The  objection  was  overruled,  the  accused  excepted  to  the  decision, 
and  was  thereafter  found  guilty,  and  sentenced  to  the  penitentiary 
for  one  year  and  six  months,  and  he  is  now  undergoing  imprison- 
ment thereunder.  The  appellant  also  moved  for  a  new  trial  on 
the  grounds  stated.  His  motion  was  denied,  and  he  excepted  to 
the  decijion. 

The  only  question  which  arises  on  this  appeal  is  whether  the  gov- 
ernor had  power  to  appoint  an'extraordinary  trial  term  of  the  su- 
preme court,  and  to  name  a  justice  to  preside,  or  whether  that 
power,  by  the  new  constitution,  is  conferred  exclusively  upon  the 
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justices  of  the  appellate  division.     The  constitution  of  1846  con;* 
tained  the  followipg  provision  (  article  6,  §  9  )  : 

"The  classification  of  the  justices  of  the  supreme  court;  the 
times  and  place  of  holding  the  terms  of  the  court  of  appeals,  and 
of  the  general  and  special  terms  of  the  supreme  court,  within  the 
several  districts,  and  the  circuit  courts  and  courts  of  oyer  and 
terminer  within  the  several  counties,  shall  be  provided  for  by  law.  " 

While  this  provision  was  in  force,  the  legislature  passed  sections 
22  and  23  of  the  old  Code  of  Procedure,  providing  that  judges  of 
the  several  departments  might  appoint  times  and  places  for  holding 
terms  of  courts  in  their  respective  departments,  and  that  the  gov- 
ernor might  also  appoint  extraordinary  terms  when,  in  his  judg- 
ment the  public  good  should  require  it  This  latter  provision^ 
with  some  amendments,  has  contmued  to  be  a  part  of  the  Code. 
The  constitutional  convention  which  met  in  1867  prepared  a  revised 
constitutional  convention  which  was  submitted  to  the  popular 
vote  in  1869.  The  only  portion  of  that  report  which  was  adopted 
was  the  judiciary  article,  in  which  article  section  7  read  as  fol- 
lows : 

*'  Provision  shall  be  made  by  law  for  holding  the  general  terms 
in  each  judicial  district  " 

But  article  6,  §  9,  of  the  constitution  of  1846,  was  omitted. 
The  present  constitution  contains  no  such  provision  as  that  cited 
from  the  constitution  of  1846,  but  contains  the  following  (article 
6,  §  2,  last  clause): 

*'  The  justices  of  the  appellate  division  in  each  departralent  shall 
have  power  to  fix  the  times  and  places  for  holding  special  and 
trial  terms  therein,  and  to  assign  the  justices  in  the  departments 
to  hold  such  terms  ;  or  to  make  rules  therefor.  " 

Section  234  of  the  Code  of  Civil  Procedure,  as  it  existed  on 
January  1,  1895,  read  as  follows : 

"  The  governor  may,  when,  in  his  opinion,  the  public  interest 
so  requires,  appoint  one  or  more  extraordinary  general  or  special 
terms  of  the  supreme  court,  or  terms  of  a  circuit  court,  or  court  of 
oyer  and  terminer.  He  must  designate  the  time  and  place  of 
holding  the  same,  and  the  name  of  the  justice  who  shall  hold  or 
preside  at  each  term,  except  a  general  term ;  and  he  must  give 
notice  of  the  appointment,  in  such  manner  as,  in  his  judgment^ 
the  public  interest  requires.  " 
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In  1895,  and  since  the  adoption  of  the  new  constitution,  the  sec- 
tion was  amended  to  read  as  follows : 

"The  governor  may,  when,  in  his  opinion  the  public  interest  so 
requires,  appoint  one  or  more  extraordinary  terms  of  the  ap- 
pellate division  of  the  supreme  court  in  any  department,  or  of  the 
special  or  trial  terms  of  the  supreme  court  He  must  designate 
the  time  and  place  of  holding  the  same,  and  name  the  justice  who 
shall  hold,  or  preside  at  such  terms,  except  of  the  appellate  divi- 
sion ;  and  he  must  give  notice  of  the  appointment  in  such  manner 
as,  in  his  judgment,  the  public  interest  requires.  " 

The  appellant  insists  that  the  constitution  confers  exclusive 
power  upon  the  appellate  division  in  each  department  to  appoint 
all  terms  of  the  supreme  court  therein,  and  designated  justices  to 
preside  thereat,  and  that  section  284,  which  existed  before  Jan- 
uary 1, 1896,  and  as  amended  since  that  time,  is  inconsistent  with 
the  constitution,  and  is  abrogated  by  article  1,  §  16,  Const  1895, 
which  declares  that : 

"  Such  acts  of  the  legislature  of  this  state  as  are  now  in  force, 
shall  be  and  continue  the  law  of  this  state,  subject  to  such  altera- 
tion as  the  legislature  shall  make  concerning  the  same.  But  all 
such  parts  of  the  common  law,  and  such  of  said  acts,  or  parts 
thereof,  as  are  repugnant  to  this  constitution,  are  hereby  abro- 
gated. " 

The  question,  therefore,  is  clearly  defined.  Was  it  the  inten- 
tion of  the  constitutional  convention  to  take  from  the  governor 
the  power  reposed  in  him  by  the  legislature,  when,  under  the  pro- 
visions of  the  constitution  of  1846,  it  enacted  the  sections  of  the 
old  Code  referred  to  ?  If  that  constitution  had  contained  a  clause 
in  the  exact  words  of  section  234,  and  that  clause  had  been  omit- 
ted from  the  new  constitution,  there  would  have  been  no  doubt  of 
the  intention  of  the  convention.  The  fact  that  the  conventions  of 
1845  and  1867  omitted  the  clause  of  the  old  constitutions,  under 
which  the  legislature  enacted  old  section  23  and  new  section  234, 
does  not  involve  the  necessity  of  holding  that  the  convention  of 
1894  intended  to  abrogate  the  power  of  the  governor  in  that  respect 
and  confer  it  upon  the  justices  of  the  appellate  division.  The 
provisions  may  easily  run  side  by  sida 

In  the  recent  case  of  People  v.  Comptroller  of  City  of  Brooklyn, 
Vol.  XII— S7 
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152  N.  Y.  899,  46  N.  R  852,  the  court  of  appeals,  Mr.  Chief 
Justice  Andrews  writing  the  opinion,  said  : 

"It  maj  be  assamed  as  an  undoubted  proposition  that  a  new 
constitution  of  a  state,  as  the  supreme  law,  supersedes  all  laws  ex- 
isting when  the  constitution  takes  effect,  in  conflict  with  its  pro- 
visions, if  it  appears  from  a  just  construction  of  the  instrument 
that  it  was  intended  to  have  a  present  binding  and  operative  force 
upon  the  matter  or  thing  upon  which  the  conflict  arises.  If  the 
intention  was  to  take  away  a  legislature  power  which  previously 
existed,  and  to  annul  legislative  acts  passed  in  pui^uance  of  such 
power,  and  not  solely  to  lead  them  to  be  changed  by  the  legislature 
so  as  to  bring  them  into  harmony  with  the  new  restriction,  then  all 
such  acts  must  give  way  to  the  paramount  authority,  and  they 
are,  as  to  all  future  transactions,  as  though  they  had  never  been 
enacted. " 

We  have  not  been  cited  to  any  debate  in  the  last  constitutional 
convention  upon  the  subject,  and  can  find  none  in  the  record  of 
its  proceedings  which  will  be  serviceable  in  assisting  our  conclu- 
sions. There  was  a  reference  to  the  subject  of  the  classification, 
when  the  judiciary  article  was  under  consideration,  by  Mr.  Cochran, 
as  follows : 

"  Mr.  Cochran :  As  I  understand  this  pro]X)8ed  judiciary  amend- 
ment, it  is  to  the  effect  that  the  assignments  to  the  appellate  divi- 
sion shall  be  made  by  the  governor,  and  that  the  assignments  to 
the  special  term  and  chambers  and  trial  terms  shall  be  made  by 
the  judges  of  the  appellate  division.  Mr.  Bowers :  I  so  understand 
the  article."    Record,  vol  8,  p.  1307. 

But  from  this  we  obtain  no  light  as  to  its  knowledge  of  the  ex- 
istence of  the  governor's  power  to  call  extraordinary  terms.  We 
can  only  assume  that  attention  was  not  specifically  called  to  the  sub- 
ject, and  that  the  convention  did  not  intend  to  change  the  existing 
law  upon  this  subject  We  have  already  stated  in  Chittenden  v. 
Wurster,  14  App.  Div.  487, 43  N.  Y.  Supp.  10S5,  the  familiar  doc- 
trine that  the  constitutional  conveniion,  in  adopting  the  constitu- 
tion, had  in  mind  existing  legislation,  and  we  think  this  to  be 
especially  true  of  so  important  a  statutory  provision  as  the  one  in 
question.  If  it  had  intended  to  abrogate  the  power  of  the  governor 
to  call  extraordinary  terms  of  the  cpurt,  it  surely  would  have  done 
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80  by  express  worda  Bepeals  by  implication  are  Dot  favored,  and 
are  never  allowed  except  where  inconsistency  and  repugnancy  are 
plain  and  unavoidable.  Mark  v.  State,  97  N.  Y.  575 ;  Potter, 
Dwar.  St  155  ;  Smith  v.  Peopla  47  N.  Y.  830 ;  Woods  v.  Board 
of  Sup'rs,  186  N.  Y.  408, 82  N.  E  1011.  The  clearest  enunciation 
of  this  principle  which  I  have  been  able  to  find  is  the  language  of 
the  United  States  supreme  court  in  the  case  of  Supervisors  v. 
Brogden,  112  U.  &  268,  5  Sup.  Ot  129: 

''  It  certainly  cannot  be  said  that  a  di£Eerent  construction  is  re- 
quired by  the  obvious  import  of  the  words  of  the  statute.  But 
if  there  were  room  for  two  constructions,  both  equally  obvious 
and  reasonable,  the  court  must,  in  deference  to  the  legislature  of 
the  state,  assume  that  it  did  not  overlook  the  provisions  of  the  . 
constitution,  and  designed  the  act  of  1871  to  take  effect  Our 
duty,  therefore,  is  to  adopt  that  construction  which,  without  doing 
violence  to  the  fair  meaning  of  the  words  used,  brings  the  statute 
into  harmony  with  the  provisions  of  the  constitution.  " 

This  citation  has  frequently  met  with  the  approval  of  our  own 
court  of  appeala  Bridge  Oo.  v.  Smith,  148  N.  Y.  551,  42  N.  E. 
1088,  and  cases  cited.  We  do  not,  however,  see  any  inconsistency 
or  repugnancy  between  the  provision  of  the  constitution  authoriz- 
ing the  appellate  division  to  fix  the  times  and  places  of  holding 
the  trial  terms,  and  to  assign  justices  thereto,  and  the  section  of 
the  Code  of  Civil  Procedure  authorizing  the  governor  to  call  ex- 
traordinary terms  of  the  supreme  court,  and  name  a  justice  to 
presida  Such,  evidently,  was  the  interpretation  of  this  clause  of 
the  constitution  by  the  legislature,  a  co-ordinate  branch  of  the 
government,  when,  in  1895,  it  re-enacted  section  234 

But  there  is  a  more  radical  view  to  be  taken  of  the  question 
arising  out  of  the  inherent  power  of  the  legislature.  In  considering 
the  constitution,  we  must  not  suppose  that  because  individual 
rights  are  guarded  and  protected  by  it  they  must  be  considered  as 
owing  their  origin  to  it  The  constitution  measures  the  power  of 
the  representatives,  but  not  the  rights  of  the  peopla  These  are 
before,  above,  and  beyond  the  powers  expressed  in  the  constitu- 
tion, which  is  a  simple  limitation  upon  the  power  of  the  govern- 
ment in  the  hands  of  its  agents.  It  is  not,  in  any  sense,  the  source 
of  the  sovereignty  of  the  people,  from  whom  all  legitimate  authority 
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springs.  It  is  an  apportionment  of  the  sovereignty  among  repre- 
sentatives, not  the  thing  which  confers  sovereignty.  That  existed 
from  time  immemorial  in  the  very  construction  of  society,  before 
written  constitutions  were  ever  thought  ot  The  people  may 
elect  to  tie  up  their  own  hands,  and  the  hands  of  their  official  repre- 
sentatives in  the  legislature ;  but,  until  they  have  done  so,  the 
legislature  is  supreme  within  its  own  sphere,  and  may  exercise 
sovereign  power.  Cooley,  Const.  Lim.  pp.  39,  49.  There  is 
danger  of  falling  into  a  misapprehension  arising  from  frequent  re- 
ference in  reported  cases  to  the  constitution  of  the  United  States. 
We  all  know  that  the  federal  government  has  only  such  powers 
as  were  conferred  upon  it  by  the  grants  contained  in  the  constitu- 
tion adopted  by  the  colonies  or  states  which  were  then  sovereign. 
Precisely  the  contrary  is  true  of  this  state  and  its  relation  to  the 
state  constitution.  Here  the  people  framed  the  constitution,  and 
they  and  their  official  agencies  have  all  such  powers  as  are  not 
restricted  by  the  language  of  the  instrument  The  ultimate  source 
of  power  is  the  people  of  the  state.  Any  limitation  of  that  power 
is  self  imposed.  Any  restriction  upon  the  exercise  of  that  power 
must  be  positive  and  clearly  defined.  If  the  people  see  fit  to  im- 
pose upon  themselves  limitations  within  which  ultimate  power 
must  be  exercised,  such  limitations  must  be. clearly  defined.  The 
legislature,  composed  of  duly -elected  representatives  of  the  people, 
even  without  any  constitutional  provision  as  to  the  extent  of  its 
authority,  has  all  the  power  of  legislation  which  the  people  have, 
unless  such  power  is  restrained  by  some  constitutional  provision. 
If  no  authority  were  delegated  to  it  by  the  constitution,  it  would 
still  have  the  right  to  exercise  and  declare  the  will  of  the  peopla 
In  re  City  of  Buffalo  (Super.  Buff.)  15  N.  Y.  Supp.868.  This  case 
was  reversed  upon  appeal,  but  this  point,  was  not  questioned- 
Such  was  the  opinion  of  the  court  of  appeals  in  People  v.  Draper, 
15  N.  Y.  594,  where  Shankland,  J.,  said  : 

•*The  constitution  vests  all  legislative  power  in  the  senate  and 
assembly,  with  certain  restrictions  and  limitations  imposed  on  that 
body  by  the  constitution  itself.  Independent  of  those  limitations, 
the  legislative  power  is  omnipotent  within  its  proper  sphera  The 
legislature,  in  this  respect,  is  the  direct  representative  of  the  peo- 
ple, and  the  delegate  and  depositary  of  their  power.  " 
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The  legislative  power  being  thus  "omnipotent  within  its  proper 
sphere, "  we  turn  to  the  constitution  to  see  whether  it  has  been  re- 
stricted, or  limited  in  this  regard.  Article  3,  §  1,  declares :  "  The 
legislative  power  of  this  state  shall  be  vested  in  the  senate  and 
assembly.  "  The  power  thus  defined  is  subject  to  certain  specific 
inhibitions  contained  in  the  article,  none  of  which  related  to  the 
subject  in  question.  It  follows  that,  unless  the  conferring  upon 
the  justice  of  the  appellate  division  of  the  power  to  fix  the  times 
and  places  for  holding  terms  necessarily  inhibited  the  legislature 
from  authorizing  the  governor  to  call  extraordinary  terms  in  ad- 
dition to  those  called  by  the  appellate  division,  the  legislature 
had  the  right  to  enact  the  provision  in  question.  Indeed,  it  is  not 
difficult  to  see  that  a  contingency  might  arise  demanding  such 
action  of  the  executive  whose  power  covers  the  whole  state.  For 
instance,  the  appellate  division,  in  arranging  for  terms  within  the 
second  department,  assigns  all  the  justices  of  the  court  not  designa- 
ted for  the  appellate  division  to  hold  terms  of  court  which  occupy 
their  whole  tima  If  the  pressure  of  public  business  should  re* 
quire  an  additional  term,  while  the  appellate  division  might  order 
such  additional  term,  it  could  only  assign  one  of  the  justices  of 
that  department  to  preside  thereat  While  it  may  invite  the 
voluntary  service  of  a  justice  from  another  department  to  hold  a 
term  (People  v.  Herrmann,  149  N.  Y.  190,  48  N.  E.  546),  it  has 
not  power  absolutely  to  assign  such  justice,  no  such  authority 
being  conferred  upon  it  by  the  constitution.  To  assign  a  justice 
who  is  already  holding  a  term  within  the  department  would  sus- 
pend the  business  of  that  term,  so  that  while  the  business  of  the 
•extraordinary  term  would  be  provided  for,  the  business  of  the 
regular  term  would  be  impeded  and  suspended.  Such  an  illustra- 
tion confirms  our  opinion  that,  while  the  constitutional  convention 
might  well  authori2se  the  appellate  division  to  arrange  the  ordinary 
business  of  the  department,  occasions  might  naturally  arise  which 
would  require  the  exercise  by  the  governor  of  the  power  to  call 
in  a  justice  from  another  department, — a  power  which  he  had  exer- 
•cised  for  many  years  before  the  adoption  of  the  present  constitu- 
tion,— and  that  it  had  no  intention  of  changing  the  system  as  it 
then  existed.  We  are  therefore  of  opinion  that  section  234  of  the 
€ode  of  Civil  Procedure  is  not  in  conflict  with  the  constitution, 
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and  that  the  legislature  has  plenary  authority  upon  all  purposea 
of  oivil  government^  not  only  under  its  ultimate  power  as  the  re- 
presentative of  the  sovereignty  of  the  people,  but  also  by  the 
express  language  of  article  3,  §  1,  of  the  constitution,  and  that  it 
bad  the  right  to  oonfer  upon  the  governor  the  power  of  calling  the 
extraordinary  term  of  Uie  supreme  court  at  which  the  prisoner 
was  convicted. 
All  concur. 


j^ttHott  iRmvtji  dtmU 

April,  1897. 

PEOPLE  V.  JOSEPH  QARABBD. 

1.  Municipal  oobpobations— ORDmANCB8--Fi2nsa. 

A  vUlage  ordinance,  imposing  only  a  penalty  for  violations,  may  be  en- 
forced by  criminal  proceedings. 

S.  Baicb— Wabbant. 

In  Bucb  case,  it  is  not  necessary  that  the  warrant  for  information  allege 
that  defendant  had  willfully  and  unlawfully  done  the  act  complained  of. 

8.  Same— IlCFBIBONHBNT. 

In  such  case,  §  484  of  the  Code  of  Criminal  Procedure  does  not  apply. 

4.  SAMB^CONSTrniTIONALnT. 

An  ordianoe,  forbidding  any  person  to  beat  a  drum  or  tambourine  in 
the  streets  or  make  any  noise  with  any  instrument  for  any  purpose  what 
ever,  without  the  written  permission  of  the  president  of  the  village,  is 
constitutionaL 

Joseph  Garabed  was  convicted  of  violating  a  village  ordinance, 
and  from  the  judgment  of  conviction  he  appeal& 

Leroy  R  Baynor,  for  appellant 

Charles  R  Lyon,  Arington  H.  Carman,  and  Walter  H.  Jayoox, 
Dist  Atty.,  for  respondenta 
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REEVE,  J.— The  defendant,  Joseph  Garabed,  was,  on  the  25th 
day  of  November,  1896,  arrested  under  a  warrant,  upon  the  ap- 
plication of  the  authorities  of  the  village  of  Greenport,  N.  Y., 
charged  with  the  violation  of  a  village  ordinance,  which  reads 
substantially  as  follows : 

"  All  person  or  persons  are  prohibited  to  go  about  or  remain  on 
any  streets  or  sidewalks  in  said  village,  beating  any  drum  or  tam- 
bourine, or  making  any  noise  with  any  instrument  for  any  purpose 
whatever,  without  the  written  permission  of  the  president  of  the 
villaga  Any  person  violating  this  ordinance  shall  be  subject  to 
penalty  of  five  dollars  for  each  offense." 

The  information  upon  which  the  warrant  was  based  states  that 
the  alleged  violation  occurred  on  November  23,  1896,  and  there- 
fore two  days  elapsed  between  the  alleged  violation  and  the  arrest 
nnder  the  warrant  After  several  adjournments  the  defendant 
was  duly  tried,  and  on  December  1st  adjudged  guilty  by  the 
justice,  and  fined  $5,  in  default  of  which  h6  was  committed  to  the 
county  jail  for  a  term  not  to  exceed  10  daya  The  defendant 
was  duly  allowed  an  appeal  to  this  court  A  careful  reading  of  the 
evidence  shows  that  the  ordinance  in  question  was  openly,  fla- 
grantly, and  defiantly  violated  by  the  defendant,  and  no  question 
is  raised  by  the  attorney  for  the  appellant  in  any  way  denying  that 
the  ordinance  was  legally  passed,  and  duly  posted  and  published, 
according  to  the  statute  in  such  cases  made  and  provided.  It  is 
conceded  that  the  village  of  Greenport  is  incorporated  under  the 
general  village  act  passed  in  1870.  We  will  take  Jip  and  consider 
the  reasons  assigned  by  the  defendant's  counsel  for  a  reversal  of 
the  judgment  in  the  order  in  which  they  were  presented  in  the 
aigument 

It  is  first  claimed  by  the  defendant  that  village  ordinances  impos* 
ing  only  a  penalty  for  violation  cannot  be  enforced  by  criminal 
proceedinga  To  sustain  this  proposition,  the  case  of  Fuller  v. 
Bedding,  reported  in  16  Misa  Rep.  684,  89  N.  Y.  Supp.  109,  is 
cited.  In  this  case  the  defendant  was  arrested  under  a  warrant 
six  days  after  the  alleged  violation  for  riding  upon  a  bicycle  upon 
the  sidewalk  in  the  village  of  Otego,  in  this  state.  An  ordinance 
had  been  duly  passed  by  the  village  trustees,  prohibiting  the  riding 
upon  the  sidewalks  by  any  persons  under  penalty  of  one  dollar.  The 
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defendant  was  discharged  as  the  complainant  withdraw  the  chai^ 
Thereupon  the  defendant  commenced  a  suit  for  damages  for  false 
imprisonment,  and  obtained  a  verdict  of  $600.  Thereupon  a 
motion  for  a  new  trial  was  made  at  a  special  term,  and  the  motion 
was  denied,  the  court  holding  that  the  arrest  was  without  authori- 
ty of  the  law,  as  a  criminal  prosecution  was  not  contemplated  by 
the  adoption  of  the  ordinance,  and  that  the  suit  should  have  been 
brought  by  a  summons  and  an  action  for  the  penalty  instead  of 
an  arrest  under  the  warrant  This  decision  has  been  reversed  by  the 
appellate  division  in  the  tl)ii*d  department,  but  upon  other  grounds 
than  those  stated  above.  All  the  court  concurred  in  the  reversal, 
and  Justice  Landon  says,  in  speaking  of  the  case  in  question,  "I 
think  the  magistrate  had  the  right  to  issue  the  warrant  upon  the 
information  of  the  defendant;"  thus  intimating  that  the  learned 
justice  at  special  term  was  wrong  in  his  decision  upon  the  motion 
for  a  new  trial  After  a  careful  examination  of  the  decision  at 
special  term  in  Fuller*  v.  Redding,  16  Misa  Rep.  634,  39  N.  Y. 
Supp.  109,  and  the  decision  in  the  appellate  division,  reported  in 
13  App.  Div.  65, 43  N.  Y.  Supp.  96, 1  have  come  to  the  conclusion 
that  the  decision  at  special  term  should  be  overruled,  and  that  the 
remarks  made  by  Judge  Landon  in  the  opinion  in  the  appellate 
division  are  correct.  In  the  case  of  People  v.  Van  Houten,  IS 
Misc.  Rep.  603,  35  N.  Y.  Supp.  186,  Judge  Tompkins  writes  a 
very  able  opinion  upon  this  question,  and,  after  citing  section  7  of 
title  8,  General  Village  Laws  of  1870,  and  which  reads  as  follows; 
"  The  first  prociess  in  any  suit  brought  by  the  village  for  a  penalty 
under  this  act,  or  a  rule,  by-law  or  ordinance  adopted  by  the  boaid 
of  trustees  in  pursuance  of  said  act,  shall  be  by  summons  or 
warrant,  ^  says :  "  This  section,  then,  expressly  authorizes  the  use 
of  a  warrant  as  the  first  process  in  a  proceeding  to  enforce  any 
village  ordinance  adopted  pursuant  to  the  statute,  and  a  warrant 
is  always  suggestive  of  a  criminal  proceeding.  "  While  the  case 
of  People  V.  Van  Houten  is  not  practically  in  point  in  this  case 
(in  that  case  the  defendant  was  arreste<l  by  the  officer  without  a 
warrant),  nevertheless,  if  a  criminal  case  may  be  instituted  by 
arrest  without  a  warrant,  when  the  violator  is  caught  in  the  act| 
there  is  no  reason  why,  under  the  statute  above  quoted,  a  violator 
cannot  be  arrested  with  a  warrant,  even  though  the  offense  occurred 
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several  days  previoua  Proceedings  brought  to  punish  for  viola- 
tion of  village  ordinances  are,  in  their  nature,  sammarj,  and  if  a 
suit  had  to  be  brought  with  a  summons  there  would  be  necessary  de- 
lay, and,  if  no  arrest  could  be  made  under  a  warrant,  if  the  violator 
did  not  care  to  remain  around  for  the  tedious  delay  of  a  suit  with 
the  summons  for  a  penalty,  he  would  have  plenty  of  time  to  escapa 
lam  of  the  opinion  that  the  statute  contemplates  a  choice  of  three 
proceedings':  First,  the  arrest  of  the  violator  if  caught  in  tlie  act 
by  a  public  officer ;  second,  the  arrest  of  the  violator  under  a  warrant 
•duly  instituted  in  a  regular  criminal  proceeding  ;  and,  third,  a  suit 
in  an  action  brought  for  the  penalty.  The  case  of  Roderick  v- 
Whitson  (Sup.  )  4  N.  Y.  Supp.  112,  decided  by  the  general  term 
of  the  supreme  court  of  this  department,  expressly  held  that  a 
village  incorporated  under  the  general  village  law  of  1870  had 
power  to  adopt  ordinances,  that  the  police  constable  had  power  to 
arrest  for  a  violation  of  them,  either  with  or  without  a  warrant, 
and  that  the  justice  thereupon  acquired  jurisdiction  forthwith  to 
hear,  try,  and  determine  the  complaint  or  charge  upon  which  such 
person  was  arrested,  eta  Mr.  Justice  Dykman,  writing  the  opinion 
of  the  court,  says,  "  We  think  the  statute  contemplates  a  criminal 
proceeding  against  persons  who  violate  the  ordinance  in  question.*' 
In  that  case  the  ordinance  of  the  village  forbids  any  person  to  go 
about  or  remain  in  any  streets  or  sidewalks  of  the  village  of  Mat- 
teawan,  beating  any  drum  or  tambourine,  eta,  without  premission 
of  the  village  president,  and  for  a  violation  thereof  a  penalty  of 
five  dollars  was  imposed.  The  power  of  the  trustees  of  the  village 
of  Matteawan  was  derived  from  the  same  source  as  that  under 
which  the  Greenport  trustees  acted  in  adopting  the  ordinance  in 
question,  so  that  the  decision  in  that  case  is  applicable  to  this  case, 
controlling  and  binding  the  opinion  of  this  court  It  is  also  com- 
petent for  the  legislature  to  delegate  to  municipal  corporations  the 
power  to  make  such  a  by-law,  and  it  has  the  same  force  and  validity 
as  a  law  passed  by  the  legislature.  Dill.  Mun.  Corp.  §  245.  It  is 
true  that  in  the  Matteawan  case  the  arrest  was  without  a  warrant, 
but,  nevertheless,  if  the  village  had  power  to  institute  a  criminal 
proceeding  under  an  arrest  made  without  a  warrant,  it  must  follow, 
as  a  natural  conclusion,  that  the  village  authorities  may  institute 
a  criminal  proceeding,  and  arrest  under  a  warrant,  and  in  this  case^ 
Vol.  XII— 88 
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as  cited  above,  and  here  repeated,  that  statute  expressly  says 
"  that  the  first  process  in  any  suit  brought  by  the  village  for  a 
penalty  under  an  ordinance  adopted  by  the  board  of  trustees  may 
be  either  by  a  summons  or  warrant  "    Laws  1870,  c.  291,  tit  8, 

§7. 

The  second  point  presented  by  the  appellant  is  that,  in  the  case 
at  bar,  neither  the  warrant  nor  the  information  alleged  that  the  de- 
fendant had  willfully  and  unlawfully  done  the  act  complained  oU 
1  am  of  the  opinion  that  it  was  not  necessary  to  state  in  the  infor- 
mation or  warrant  that  the  offense  was  committed  willfully  or  un- 
lawfully, as  the  defendant  was  chaiged  with  neither  a  felony  nor 
a  misdemeanor.  It  is  true  that  a  village  board  of  trustees  cannot 
create  or  define  crimes,  and  that  the  legislature  alone  has  power 
to  constitute  acts  or  omissions  as  criminal  offenses ;  but  the  trustees 
certainly  have  power  to  pass  ordinances  such  as  the  ordinance  in 
question,  and,  as  the  defendant  was  arrested  for  a  violation  of  an 
ordinance,  and  not  for  an  alleged  crime  or  misdemeanor,  I  am  of 
the  opinion  that  both  the  information  and  the  warrant  are  correct 
in  this  case.  e 

The  third  point  raised  by  the  appellant  is  that  the  commitment 
was  void,  the  defendant  claiming  that  under  section  484  of  the 
Code  of  Criminal  Procedure  the  imprisonment  of  the  defendant 
cannot  exceed  one  day  for  every  dollar  of  the  fina  I  do  not  think 
this  section  applies  in  the  case  at  bar.  The  defendant,  having 
been  fined  the  extent  of  the  penalty,  viz.  five  dollars,  is  punishable 
under  chapter  385,  §  1,  Laws  1875,  and  which  provides  that  when 
a  person  is  arrested  without  a  warrant,  and  brought  before  a  jus- 
tice of  the  peace  for  the  violation  of  the  ordinance,  the  "magistrate 
shall  proceed  forthwith  to  hear,  try  and  determine  the  complaint 
or  charge  on  which  such  person  is  so  arrested,  and  such  person 
shall,  upon  conviction  by  the  justice,  be  fined  by  said  magistrate  in 
accordance  with  any  ordinance  or  by-law  of  the  village,  *  *  ♦ 
and  imprisonment  in  the  county  jail  until  such  fine  be  paid,  not 
exceeding  ten  daya" 

The  fourth  question  raised  by  the  defendant  is  that  the  village 
ordinance  in  question,  under  which  the  defendant  was  arrested,  is 
unconstitutional  I  fail  to  see,  under  the  cases  cited  by  the  learned 
counsel  for  the  appellant,  wherein  there  is  any  unconstitutionality 
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in  the  ordinance  in  question.  The  cases  above  cited  of  People  v. 
Yan  Houteu  and  Roderick  v.  Whitson  both  hold  that  such  ordi- 
nances are  constitutional  The  ordinance  in  question  operated 
equally  upon  all  the  inhabitants  of  the  village.  It  prohibited 
every  one,  and  made  no  distinction  between  persona  Therefore, 
the  case  of  Mayor,  eta,  v.  Thome,  7  Paige,  261,  cited  by  the  ap- 
pellant, does  not  apply.  The  judgment  of  conviction  is,  thereforey* 
affirmed 

Judgment  affirmed. 


dtwet  at  ^pjrtaM. 

June  8,  1897. 

PEOPLE  V.  FRANK  C.  CONROY, 

1.  Cbdonal  law-^bction  628  OF  Crihikal  Codb. 

In  order  to  deal  properly  with  legal  errors  not  resting  upon  exceptions, 
the  court  of  appeals  must  first  determine  whether  it  is  satisfied  that  the 
Terdict  is  against  the  weight  of  evidence,  or  against  law,  or  that  Justice  re- 
quires a  new  trial. 

5.  Samb. 

Court  of  appeals  will  not  disturb  a  verdict  reached  upon  conflicting 
evidence,  unless  its  examination  of  the  record  induces  the  conviction  that 
injustice  has  been  done,  or  errors  committed  which  have  prejudiced  the 
substantial  rights  of  the  accused. 

t.  SaMB— MXTBDBB— DbLIBBRATION. 

There  is  no  hard  and  fast  rule  as  to  the  time  necessary  for  a  defendant 
to  deliberate,  premeditate  and  form  the  designe  to  kill.  It  is  always  a 
question  for  the  Jury  in  the  light  of  the  facts. 

4.  Bamb— EvmBNCB. 

Upon  the  trial  of  a  criminal  action,  the  minutes  of  the  grand  Jury  are 
not  common  law  proof  as  to  what  a  witness  testified  to  before  that  body, 
and  are  properly  rejected. 

6.  Baxb. 

Upon  the  trial  of  an  indictment  for  homicide,  a  surgeon  may  be  per- 
mitted to  testify  that  a  wound  made  by  an  instrument  not  excessively 
sharp  would  close  up  somewhat  after  the  wound  had  been  inflicted  and 
the  knife  withdrawn. 
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A  Samb. 

Upon  such  trial,  the  conversations,  screams  and  sounds  heard  in  de- 
fendant's rooms  by  various  persons  in  the  adjoining  building  or  room  are 
competent. 

7.  8AMB. 

The  trial  judge  may  properly  limit  the  effect  of  the  evidence  as  to  the 
moral  misconduct  of  deceased  as  showing  the  influence  it  may  have  had 
upon  defendant's  mind,  and  not  as  a  direct  justification  for  taking  the  Ufa 
of  his  wife. 

8.  Sahb. 

If  defendant  desires  to  prove  any  specific  fact  of  misconduct  of  deceased 
within  the  personal  knowledge  of  a  witness,  he  should  ask  for  it 

9.  Same— DEFBin)Airr  AS  WTTNBfis. 

When  defendant  takes  the  witness  stand,  he  subjects  himself  to  a  search- 
ing cross  examination. 

Appeal  fn>ma  judgment  convictiDg  defendant  of  murder  in  the 
first  degrea 

Frank  C.  Conroj  was  Vonyicted  of  murder  in  the  first  degree^ 
and  appeals 

John  C.  Keeler,  for  appellant 

Ledyard  P.  Hale,  for  the  peopla 

BABTLETT,  J. — The  defendant  was  tried  upon  an  indictment 
chaiging  him  with  having  killed  his  wife  at  Ogdensburg,  St.  Law- 
rence county,  on  the  20th  day  of  May,  1896.  After  a  trial  lasting 
seven  or  eight  days,  and  involving  the  examination  of  a  large 
number  of  witnesses,  the  jury  rendered  a  verdict  of  murder  in  the 
first  degree.  The  act  of  killing  was  not  seriously  disputed,  but 
thestressof  the  trial  was  over  two  principal  defenses,  viz.  insanity 
and  failing  in  that,  the  absence  of  deliberate  and  premeditated 
design  to  effect  the  death  of  the  deceased,  necessary  to  constitute 
the  crime  of  murder  in  the  first  degree.  The  defendant  was  una- 
ble to  pay  the  expenses  of  his  defense,  and  the  court  assigned 
him  two  counsel  of  high  professional  standing,  who  have  dischap> 
ged  the  onerous  duty  imposed  upon  them  with  zeal  and  abilitj. 
The  assignments  of  error  are  numerous,  and  cover  every  phase  of 
the  case  from  the  selection  of  the  jury  to  the  charge  of  the  learned 
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trial  judge,  and  were  argned  without  regard  to  the  fact  of  excep-. 
tioDS  duly  taken. 

In  order  to  properly  deal  with  the  legal  errors  alleged  to  be  dis- 
olosed  by  this  record  and  not  resting  upon  exceptions,  it  is  neces* 
sary  to  determine  whether  we  are  satisfied  that  the  verdict  is 
against  the  weight  of  evidence,  or  against  law,  or  justice  requires 
a  new  trial.  Oode  Or.  Proc.  §  628.  This  defendant  is  an  uned  uca- 
ted  longshoreman  and  day  laborer,  and  was  about  42  years  of  age 
at  the  time  of  the  homicida  His  wife  was  then  26  years  old. 
They  were  married  in  1887,  and  two  young  children  survive  their. 
mother.  For  several  years  prior  to  the  murder,  the  defendant 
and  his  family  resided  in  Ogdensburg,  alljhough  the  defendant 
worked  at  times  in  Montreal ;  thus  being  temporarily  separated 
from  his  wifa  It  appears  that  for  a  short  time  prior  to  Wednes- 
day, the  20th  day  of  May,  1896,  and  possibly  much  longer,  the 
defendant  entertained  suspicions  that  his  wife  was  unfaithful  to 
her  marriage  vows,  and  had  requested  a  friend  to  watch  her  in 
his  absence.  The  deceased,  in  the  month  of  March,  1896,  placed 
her  children  in  a  Roman  Catholic  protectory,  and  resided  alone 
when  the  defendent  was  absent  On  Saturday  night,  May  16, 
1896,  the  date  of  the  homicide  being  the  next  Wednesday,  the 
defendant  returned  to  Ogdensburg  from  Montreal,  reaching  his 
house  about  10  o'clock,  and  found  there  a  Mra  Fleming,  a  friend 
of  his  wife,  who  informed  him  that  his  wife  went  out  riding  during 
the  afternoon  with  a  man,  naming  him,  and  that  she  had  not  re- 
turned. The  defendant  was  much  disturbed  by  this  intelligence, 
and  sat  up  until  very  late,  awaiting  the  arrival  of  his  wife ;  but 
she  did  not  return,  and  he  finally  went  to  bed.  All  day  Sunday 
the  defendant  waited  for  his  wife,  and  she  finally  appeared  upon 
the  scene  about  half-past  9  o'clock  in  the  evening.  Mrs.  Conroy 
denied  she  had  been  oS  riding  with  a  man,  but  stated  that  she 
had  visited  a  friend,  Mrs.  Sarney.  The  defendant  testified  that 
he  called  on  Mrs.  Sarney  the  next  morning,  and  the  latter  stated 
his  wife  had  not  been  there  since  the  Wednesday  before. 
The  defendant  further  testified  that  between  Sanday  night 
and  the  next  Wednesday  he  did  not  assault  or  strike  his  wife, 
but  admitted  he  accused  her  of  marital  unfaithfulness  on  several 
oooasions  during  this  interval,  and  that  they  quarreled,  and  his 
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wife  wept  and  screamed,  aaserting  her  innocenca  The  defend- 
ant's rooms  were  in  a  basement,  two  or  three  steps  below  the  level 
of  the  sidewalk,  and  next  door  was  the  meat  market  of  one  Wil- 
son. It  was  proved  that  conversation  in  the  rooms  of  defendant 
could  be  heard  in  the  meat  market^  and  Wilson  swore  that  during 
Sunday  evening,  after  seeing  defendant  enter  his  premises,  he 
heard  a  scuffle  that  lasted  some  minutes,  and  the  wife  sobbed  and 
cried,  and  said  he  had  no  business  "  to  choke  her  and  kick  her 
And  abuse  her  in  that  way,"  and  that  "  he  twitted  her  of  being 
with  other  men,  and  she  denied  it"  The  autopsy  revealed  some 
dozen  or  more  black  and  blue  spots  on  different  parts  of  the  per- 
son of  deceased,  and  as  many  more  abrasions,  in  addition  to  the 
knife  wounds,  which  will  be  referred  to  later.  There  was  some 
other  proof  offered  by  the  people  as  to  the  ill  treatment  of  the 
deceased  by  the  defendant  between  Sunday  night  and  the  fatal 
Wednesday,  but  it  is  unnecessary  to  go  over  it  in  detail. 

Charles  St  Andrews,  the  intimate  friend  of  defendant,  was 
sworn  by  the  people,  and  testified  that  he  had  a  conversation 
with  defendant  on  Sunday  afternoon,  and  the  latter  asked  him : 
'*  *  Teddy,  can  I  kill  them  both  if  they  come  here?  *  I  said,  *Who 
do  you  mean? '  He  said,  *My  wifa'  That  is  all  he  mentioned. 
He  did  not  mention  any  other  nama"  St  Andrews  further  swore 
that  he  told  defendant  he  did  not  know  anything  about  that,  but 
he  had  better  see  Mr.  Tuck,  a  policeman,  who  would  give  him 
good  advica  Officer  Tuck  swore  that  defendant  sought  his  ad- 
vice, and  asked  him  to  secrete  himself  in  his  house,  and  arrest  his 
wife  and  her  companion.  He  was  informed  by  the  officer  that  he 
could  not  do  this,  but  was  advised,  with  some  inaccuracy  as  to 
the  form  of  his  remedy,  that  he  could  proceed  against  the  man 
for  alienating  the  affections  of  his  wife ;  could  ''  make  complaint 
to  the  coroner  to-morrow."  It  is  evident  that  the  defendant  dis- 
cussed legal  proceedings  with  his  wife,  and  that  she  begged  him 
not  to  move  in  that  direction.  The  defendant  admits  that  on 
Wednesday  morning  he  left  his  house  for  a  while,  and  upon  re- 
turning his  wife  asked  him  where  he  had  been,  and  there  were 
some  words  between  them,  and  he  replied :  "All  right ;  I  will  go 
right  down  to  see  Mr.  Lucey,  the  mayor,  and  see  what  I  can  do 
about  it"     Tlie  defendant  swears  that  he  did  not  find  the  mayor 
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in,  bat  stated  his  case  to  Mr.  Malby,  who  referred  him  to  Recorder 
Houston.  The  interview  that  followed  immediately  with  the  re- 
corder was  somewhat  lengthy.  The  recorder  was  a  witness  for 
the  people,  and  gave  a  very  graphic  description  of  defendant's  call 
upon  him,  about  an  hour  before  the  homicide.  The  recorder  tes- 
tified :  "  He  stated :  *  Mr.  Houston,  I  am  in  serious  trouble,  and 
it  is  about  my  wifa  I  heard  there  is  a  certain  man  in  Ogdens- 
burg  has  been  making  his  brags  that  he  had  immoral  relations 
with  my  wife.  Now,  my  God,  Mr  Houston,  isn't  that  awful  for 
a  married  man  with  two  children  ?  It  is  nearly  driving  me  crazy. 
I  want  to  find  out  if  this  is  true,  and  what  I  can  do  to  those  men. ' '' 
Mr.  Houston  sought  to  calm  him,  and  the  defendant  replied, 
among  other  things,  **  My  God,  I  could  murder  that  woman  if  I 
thought  it  was  trua"  After  the  defendant  grew  calmer,  he  told 
the  recorder  he  wished  to  take  his  wife  away  from  Ogdensburg 
and  her  evil  associations,  and  he  thought  three  certain  men  he 
named  ought  to  pay  $26  each  towards  raising  the  money  neces- 
sary to  defray  the  expenses  of  his  removal  to  another  locality.  It 
was  arranged  that  the  recorder  was  to  address  letters  to  these  men 
at  once,  making  this  suggestion,  and  defendant  was  to  return  the 
next  morning  at  10  o'clock  to  ascertain  the  result  It  was  also 
arranged  that  it  would  be  a  good  plan  for  defendant  to  keep  his 
wife  in  the  house  until  the  next  day,  as  it  was  not  deemed  wise 
she  should  see  the  implicated  parties  in  the  interval  The  re- 
<5order  concludes  his  account  of  this  most  important  interview,  he 
replying  to  the  suggestion  of  keeping  defendant's  wife  in  until  the 
next  day  as  follows:  "I  said:  ''I  don't  know  but  what  that 
might  be  a  good  plan.  But  don't  have  any  unpleasantness ;  don't 
have  any  trouble  or  altercation  with  her.'  He  said :  *  No,  Mr. 
Houston,  I  am  going  to  take  your  advica  I  will  not  misuse  her 
in  any  manner,  and  I  will  be  here  at  ten  o'clock  to-morrow.'  At 
times  during  the  conversation  he  seemed  very  much  affected,  and 
would  cry,  but  before  he  left  the  office  he. was  very  much  pacified, 
seemingly."  The  defendant  left  the  ofl&ce  of  the  recorder  at  a 
little  before  11  o'clock  in  the  forenoon,  and  in  less  than  an  hour 
he  had  slain  his  wifa  The  defendant  testified  that  he  returned 
home  immediately,  and  informed  his  wife  of  his  interview  with 
the  recorder,  and  the  plan  that  she  was  to  remain  in  the  house 
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until  the  next  day.  The  defendant  admits  that  a  violent  quarrel 
resulted ;  that  his  wife  said  she  would  not  remain  in  the  house, 
but  j)roposed  to  go  out  at  once;  and  he  informed  her  if  she  went 
he  would  go  with  her,  and  they  would  see  the  recorder  together. 
The  recorder  testified  to  seeing  the  defendant  a  few  hours  after 
the  murder,  and  he  stated :  "  She  said :  *  I  will  not  ga  Yon  can 
go  with  whom  yon  damn  please,  and  I  will  go  with  whom  I 
damn  please.'  And  after  that  I  got  mad,  and  don't  remember 
anything  until  I  gave  myself  up."  The  defendant,  when  on  the 
stand,  added  somewhat  to  the  details  at  this  point  He  said  she 
picked  up  a  knife,  and  he  took  it  from  her,  and  in  doing  so  cut 
her  hand,  and  later  she  picked  up  the  larger  knife  (there  were 
two  carving  knives  lying  on  the  shelf),  and  what  happened  after 
that  he  does  not  remember  until  she  fell  on  the  floor,  and  he 
walked  out  and  gave  himself  up.  The  witnesses  for  the  people 
tell  a  very  diflferent  story,  which,  taken  in  connection  with  a  dia- 
gram of  the  premises,  shows  the  deceased  waged  a  desperate  and 
losing  fight  for  her  lifa  The  diagram  in  evidence  discloses  but 
one  exit  from  defendant's  premises,  which  was  the  street  door. 
This  door  opened  into  a  sitting  room.  Beyond  it,  in  the  rear, 
was  the  kitchen.  A  door  connecting  the  two  rooms  was  about 
opposite  the  entrance  door.  To  the  right  of  the  kitchen  was  a 
smaller  room  containing  the  sink  and  a  faucet  of  running  water. 
The  quarrel  began  in  the  sink  room.  It  was  there  the  hand  of 
the  deceased  was  probably  cut  when  the  defendant  took  the  knife 
away  from  her.  It  was  at  this  point  that  the  neighbors  were  at- 
tracted to  the  front  door  by  the  screams  of  the  deceased.  The 
door  was  opened  by  the  witness  Day,  who  swears  that  defendant 
and  his  wife  were  in  the  kitchen  or  rear  room,  but  in  sight;  that 
the  hands  of  the  deceased  were  covered  with  blood,  and  Day 
asked  defendant  what  was  the  matter,  and  he  said  she  had  been 
running  with  everybody,  and  that  he  was  tired  of  it,  and  she  said* 
"For  God's  sake  do  not  let  him  kill  me.  What  will  my  little 
children  do?  "  This  witness  says  defendant  had  a  carving  knife 
in  his  hand.  The  witness  .Minnie  Derby  swears  to  substantially 
the  same  thing,  although  she  varies  the  conversation  somewhat 
Zillah  Wilson  also  swears  to  the  main  facts  at  this  point  Con- 
stable Lyzott  did  not  see  knife  in  defendant's  hands,  but  saw 
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woman  in  back  room  screaming.  It  seems  strange  that  the  oat- 
siders  did  not  interfere  at  this  point,  but  defendant  was  allowed 
to  close  the  street  door,  and  the  tragedy  then  in  course  of  enact- 
ment proceeded.  The  diagram,  in  connection  with  the  evidence 
of  the  persons  making  it,  shows  in  the  rear  room  or  kitchen  289 
distinct  blood  spots  scattered  from  the  sink  room  door  to  and 
around  an  iron  column  and  a  tabl&  In  the  front  room,  entered 
from  the  street,  and  where  the  deceased  was  found,  there  were  385 
distinct  blood  spots  on  the  floor  and  walls  in  addition  to  the  pool 
of  blood  in  which  the  deceased  was  lying,  and  described  by  one 
of  the  physicians  as  about  three  feet  square.  Mrs,  Fex,  who  was 
in  the  Wilson  meat  market,  thus  describes  the  final  scene  before 
the  screams  of  the  deceased  ceased,  and  the  defendant  passed  out 
of  his  house:  "I  heard  her  screaming  *  Murder  I*  and  'Spare  me 
for  my  children  I  For  God*s  sake  don't  murder  me  I  *  And  she 
said :  *  You  are  bound  to  murder  me.  Oh,  Lord,  have  mercy  on 
my  soul.'  And  she  called,  *  Mother  1  *  and  that  was  all  I  heard." 
The  defendant  came  out,  and  surrendered  himself  to  Lyzott,  a 
constable,  informing  him  he  had  killed  his  wife,  and  asked  him 
to  send  for  Father  Oonroy,  a  priest,  and  to  procure  for  him  a 
morning  paper  next  day.  The  deceased  was  found  by  Dr.  Still- 
well,  who  was  instantly  summoned,  a  little  to  the  left  of  the  street 
door  on  entering  the  first  room.  She  had  no  pulse,  was  breathing 
at  long  intervals,  and  died  in  three  or  four  minutes  after  his  arri- 
val. An  autopsy  was  subsequently  made,  several  doctors  being 
present  The  result  may  be  summed  up  as  follows,  viz.:  The 
hands  were  terribly  wounded,  nine  cuts  on  the  right  and  seven  on 
the  left  Some  of  them  were  through  the  skin  only,  others 
through  all  the  tissues,  opening  the  joint  and  cutting  the  cords 
and  tissues  holding  the  joints  together.  The  other  wounds  were 
upon  the  breast,  the  left  arm  between  shoulder  and  elbow,  the 
face,  and  the  scalp.  The  fatal  wound  was  on  the  left  side  of  the 
neck,  penetrating  the  throat,  separating  the  muscles,  the  external 
jugular  vein,  the  external  carotid  artery,  and  the  pneumogastric 
nerve.  The  cause  of  death  was  acute  hemorrhage  from  this 
wound.  It  is  evident  that  the  prolonged  death  struggle  was  car- 
ried on  by  the  deceased  from  the  sink  room  to  the  kitchen,  all 
about  the  iron  column  and  table  in  the  latter  room,  and,  finallv. 
Vol.  Xn— 89 
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iato  the  sitting  or  front  room,  where  the  fatal  wound  was,  doabt- 
less,  received. 

The  first  question  the  jury  had  to  determine  was  whether  the 
defendant,  at  the  time  of  killing  his  wife,  was  laboring  under  such 
a  defect  of  reason  as  either  not  to  know  the  nature  or  quality  of 
the  act  he  was  doing,  or  not  to  know  the  act  was  wrong.  Penal 
Oode,  §  2L  It  was  proved  that  in  1865  the  defendant's  mother 
died  in  a  fit  at  the  age  of  85  years,  and  her  husband  swore  that 
during  a  married  life  of  17  years  he  could  recollect  only  four  or 
five  fits.  The  experts  differed  as  to  whether,  from  the  description 
of  symptoms,  the  fatal  fit  was  epilepsy  or  some  other  malady. 
It  was  not  proved  that  the  defendant  had  epileptic  fits.  The  past 
life  of  the  defendant  was  shown  by  a  large  number  of  witnesses 
covering  the  time  from  boyhood  to  the  homicida  He  was  a  sol- 
dier in  the  Canadian  and  United  States  armies  at  one  time,  and  later 
became  a  longshoreman  and  day  laborer.  Dr.  Stillwell,  the  family 
physician  of  defendant  in  Ogdensburg,  testified:  "My  judgment 
is  that  he  was  a  man  of  weak  mind ;  a  man  who  was  easily  influ- 
enced to  anger,  or  it  might  be  joy,  or  it  might  be  fear;  he  was 
easily  excited  to  anger."  A  large  number  of  witnesses  swore  that 
defendant  was  known  as  "  Crazy  Conroy,"  and  that  his  conduct 
as  to  feats  of  strength  and  many  other  matters  led  them  to  regard 
him  as  irrational.  It  was  shown  that  he  was  very  excitable,  and 
was  in  many  ways  most  eccentric  in  his  deportment  The  medi- 
cal experts  sworn  by  the  defendant  were  of  the  opinion,  replying 
to  a  hypothetical  question  reciting  the  facts  proved,  that  defend- 
ant was  not  sane,  and  responsible  for  his  acts,  at  the  time  of  the 
homicida  The  medical  experts  for  the  people  reached  the  con- 
clusion that  defendant  was  neither  an  epileptic  nor  insane  at  the 
time  of  killing  his  wifa  This  question  of  defendant's  mental 
condition  was  submitted  to  the  jury,  and  it  cannot  be  said  that  the 
verdict  was  against  the  weight  of  evidenca  It  then  remained  for 
the  jury  to  consider  and  decide  the  degree  of  murder  or  man- 
slaughter of  which  defendant  was  guilty,  assuming  he  was  legally 
responsible  for  his  act 

We  have  already  commented  upon  the  main  facts  in  connection 
with  the  killing  at  considerable  length,  and  these,  with  many 
others  disclosed  by  the  record,  sustain  the  verdict  of  the  jury  that 
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the  defendant  acted  from  a  deliberate  and  premeditated  design  to 
effect  the  death  of  hie  wife.  There  is  no  hard  and  fast  rule  as  to 
the  time  necessary  for  the  defendant  to  deliberate,  premeditate 
and  form  the  design  to  kill.  It  may  involve  brooding  over  a 
matter  for  days  and  weeks,  and  it  may  be  accomplished  in  a  few 
moments  nnder  certain  circumstances.  It  is  always  a  question  for 
the  jury  in  the  light  of  the  facta  In  the  case  at  bar  the  defend- 
ant on  two  occasions  at  least,  during  the  three  days  immediately 
preoediDg  the  homicide,  spoke  of  killing  his  wife, — not  as  a  threat, 
but  as  a  possibility, — and  it  was  peculiarly  a  question  for  the  jury 
to  decide  whether,  when  he  returned  home  from  his  interview 
with  Recorder  Houston,  and  found  his  wife  unwilling  to  remain 
in  the  house  as  advised,  but  inclined  to  quarrel,  and  thwart  his 
efforts  to  settle  their  domestic  infelicities,  he  did  then  and  there 
form  a  deliberate  and  premeditated  design  to  kill  her.  We  are 
therefore  of  opinion  that  upon  all  the  issues  the  verdict  is  not 
against  the  evidence,  nor  does  justice  require  a  new  trial,  unless 
we  find  legal  errors  raised  by  proper  exceptions.  We  have  re- 
peatedly  held  that  we  will  not  disturb  a  verdict  reached  upon  con- 
flicting evidence,  unless  our  examination  of  the  record  induces  the 
conviction  that  injustice  has  been  done,  or  errors  committed  which 
have  prejudiced  the  substantial  rights  of  the  accused  People  v. 
Sliney,  137  N.  Y.  670,  88  N.  R  150;  People  v.  Hoch,  150  N.  Y. 
299,  44  N.  R  976. 

As  to  alleged  errors  in  ruling  on  qualification  of  jurors.  Jurors 
Brown,  Yeitch,  and  Hutchins  were  all  challenged  by  defend- 
ant for  cause,  the  challenges  overruled,  and  exceptions  taken. 
We  have  carefully  read  the  examinations  of  these  jurors,  and  are 
of  opinion  that  no  error  was  committed  by  the  learned  trial 
judge  in  these  rulings. 

The  counsel  for  defendant  have  called  our  attention  to  many 
parts  of  the  charge  to  the  jury  which  they  insist  were  highly  pre- 
judicial to  the  rights  and  interests  of  the  accused,  and  disclosed 
to  the  jury  the  opinion  of  the  trial  judge  as  to  the  truth  or  falsity 
of  certain  facts  which  were  the  subject  of  comment.  It  is  enough 
to  say  that  with  able  and  astute  counsel  guarding  the  defendant's 
interests  at  the  trial  only  one  exception  was  taken  to  the  charge 
by  them.    At  the  close  of  the  charge  one  of  the  counsel  for  the 
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defendant  asked  the  court  to  charge  the  jury  that,  if  they  beheved 
the  testimony  of  a  certain  grand  juror  who  gave  evidence  in  the 
case  contradicting  Mrs.  Fleming,  they  must  entirely  disregard 
Mrs.  Fleming's  testimony.  The  trial  judge  declined  to  so  charge, 
but  told  the  jury  they  were  to  judge  of  the  testimony  of  Mra 
Fleming  in  the  light  of  all  the  testimony  that  surrounded  her  evi- 
dence or  that  was  in  the  casa  To  this  ruling  there  was  an  ex- 
ception. The  trial  judge  properly  disposed  of  the  request  to 
charge,  and  the  exception  is  not  well  taken.  We  do  not  deem 
it  necessary,  under  these  circumstances,  to  comment  in  detail  upon 
the  alleged  errors  in  the  charge.  We  have  been  impressed  in  this 
and  other  cases  with  the  very  difficult  and  delicate  task  imposed 
u{)on  a  trial  judge,  after  many  days  of  taking  testimony,  in  calling 
to  the  minds  of  the  jury  the  salient  facts  of  the  case.  It  is,  of 
course,  most  necessary  that  this  should  be  done ;  but  it  seems  to 
us  very  desirable  that  the  trial  judge  should  be  constantly  on  his 
guard,  lest  he  inadvertently  color  the  facts,  and  reveal  to  the  jury 
his  own  opinions.  The  formal  requests  to  charge  submitted  by 
defendant's  counsel  before  the  summing  up  were  properly  dis- 
posed  of  by  the  trial  judge.  We  find  no  exceptions  in  this  con- 
nection requiring  special  notice. 

As  to  the  alleged  errors  in  regard  to  the  admission  and  rejection 
of  evidence.  Constable  Lyzott  testified  that  defendant  "shut  the 
door  on  me."  Defendant's  counsel  moved  to  strikeout  the  wofds 
"on  me"  as  a  conclusion,  other  persons  being  present  The  mo- 
tion was  denied,  and  an  exception  taken.  The  defendant  closed 
the  door  on  all  the  persons  standing  outside,  and  Lyzott  stated  a 
fact,  and  not  a  conclusion.  The  minutes  of  the  grand  jury  were  not 
common  law  proof  as  to  what  Constable  Lyzott  testified  to  before 
that  body,  and  were  properly  rejected.  No  exception  was  taken 
to  this  ruling.  Dr  Bridges,  a  surgeon,  was  permitted  to  testify 
that  a  wound  made  by  an  instrument  not  excessively  sharp  would 
close  up  somewhat  after  the  wound  had  been  inflicted  and  the 
knife  withdrawn.  This  witness  was  an  expert,  and  his  opinion 
was  proper  for  the  jury  to  consider.  We  think  the  conversations, 
screams,  and  sounds  heard  in  defendant's  rooms  by  various  per- 
sons in  the  adjoining  meat  market  was  competent  The  trial 
judge  properly  limited  the  efifect  of  the  evidence  as  to  the  moral 
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misconduct  of  deceased  as  showing  the  influence  it  may  have 
had  upon  defendant's  mind,  and  not  as  a  direct  justification  for 
taking  the  life  of  his  wife.  The  witness  Champlin  was  asked  why 
he  notified  deceased  to  leave  the  rooms  she  had  rented  of  him. 
Objection  to  this  question  was  sustained.  -The  form  of  this 
question  was  objectionabla  If  defendant  desired  to  prove  any 
specific  fact  of  misconduct  within  the  personal  knowledge  of  wit- 
ness, he  should  have  asked  for  it.  Furthermore,  this  line  of  proof 
was  cumulative,  and  the  ruling  does  not  show  prejudicial  error,  as 
the  trial  judge  greatly  favored  the  defendant  in  permitting  many 
witnesses  to  swear  as  to  the  improper  conduct  of  deceased  on  a 
number  of  occasiona  Defendant's  counsel  complain  that  defend- 
ant, on  cross-examination,  was  asked  as  to  specific  immoral  acts, 
and  that,  although  he  refused  to  answer,  he  was  greatly  prejudiced. 
When  a  defendant  takes  the  witness  stand,  he  subjects  himself  to 
a  seatohing  cross  examination.  The  district  attorney  is  permitted 
a  very  wide  range  as  to  the  topics  of  inquiry,  and  it  is  a  peril  a 
defendant  assumes  when  consenting  to  become  a  witness  in  his 
own  behalf.  People  v.  Webster,  189  N.  Y.,  bottom  page  88,  and 
top  of  page  84,  84  N.  E.  730,  731. 

We  will  now  consider  the  final  objection  presented  by  the  de- 
fendant The  district  attorney  had  present  in  court  two  women 
of  apparently  ill  repute  from  Montreal,  and  while  he  was  cross- 
examining  the  defendant  with  considerable  severity  as  to  his  life 
and  conduct  in  that  city  he  caused  each  of  these  women  to  rise, 
and  the  defendant  was  asked  as  to  one  of  them  if  he  boarded  with 
her,  and  recognized  her,  and  he  replied  that  he  did.  As  to 
the  other  woman,  he  was  asked  if  he  visited  her  in  a  house  of  ill 
fame  in  Montreal,  and  his  answer  was,  "Not  as  I  know."  We  are 
not  prepared  to  hold  that  these  incidents,  to  which  no  exception 
was  taken,  constitute  legal  error  under  the  peculiar  circumstances 
of  this  case,  but  we  think  it  is  a  practice  not  to  be  encouraged- 
There  are  a  few  other  exceptions  as  to  evidence  to  which  we  have 
not  referred,  but  after  an  examination  we  find  none  involving  re- 
versible error.  We  have  given  this  case  most  careful  study,  and 
are  not  satisfied  that  the  verdict  is  against  the  weight  of  evidence, 
or  against  law,  or  that  justice  requires  a  new  trial. 
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The  judgment  of  conviction  should  be  affirmed,  and  the  record 
remitted  to  the  court  below  to  carry  out  the  sentence. 
All  concur,  except  YANN,  J.,  not  voting. 
Judgment  affirmed* 


May,  1897. 

PEOPLE  V.  FRANK  FARRELL. 

1.  Indictmbnt — Samb  offbnsb. 

Where  two  indictments  are  baaed  on  the  same  aUeged  crime,  the  second 
neceflsaiily  supersedes  the  first. 

%,  Samb— QuASHiNo. 

Where  the  direction  contained  in  section  256  of  the  Criminal  Code  has, 
through  inadyertence  or  otherwise,  been  disregarded  by  the  grand  jury, 
the  testimony  has  been  offered  and  received  wliich  would  not  be  compe- 
tent or  material  or  legal  in  the  trial  of  a  case,  the  court  wiU  not  interfere 
with  the  finding,  if,  apart  from  such  evidence,  there  is  enough  to  sustain 
the  indictment,  unless  it  is  clearly  manifest  from  the  minutes  that  the  ill&> 
gal  evidence  received  had  infiuenced  the  minds  of  the  Jury  and  had 
brought  about  an  indictment  insufficiently  supported  by  other  and  admis> 
sible  evidence. 

Motion  to  quash  the  indictments. 

O^Hare  &  Dinean,  for  the  motion. 

John  D.  Lindsay,  opposed. 

MoMAHON,  J. — The  defendant  was  indicted  January  16, 
1897,  and  again  January  29,  1897,  for  murder  in  the  first  degree, 
chai^ged  with  the  killing  of  the  child,  Mamie  Cunningham,  on  the 
80th  day  of  May,  1896.  This  motion  is  brought  in  his  behalf  to 
quash  both  indictments.  As  both  are  based  on  the  same  alleged 
crime,  the  second  necessarily  supersedes  the  first,  and  the  motion 
to  quash  is  therefore  granted  as  to  the  indictment  found  January 
15, 1897.     As  to  the  second  indictment,  the  objections  presented 
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by  the  counsel  for  the  defense  relates  chiefly  to  the  insufficiency 
of  the  evidence  produced  before  the  grand  jury,  and  to  the  claim 
that  testimony  which  was  not  '^legal  evidence"  was  admitted,  in 
violation  of  section  256  of  the  Code  of  Criminal  Procedure.  If 
the  direction  contained  in  this  section  had,  through  inadvertence 
or  otherwise,  been  disregarded  by  the  grand  jury,  and  testimony 
had  been  offered  and  received  which  would  not  been  competent 
or  material  or  legal  in  the  trial  of  a  case,  still  if,  apart  from  such 
evidence,  there  is  enough  to  sustain  the  indictment,  the  court 
should  not  interfere  with  the  finding,  unless  it  is  clearly  manifest 
from  the  minutes  that  the  illegal  evidence  received  had  influenced 
the  minds  of  the  jurors,  and  had  brought  about  an  indictment  in- 
sufficiently supported  by  other  and  admissible  testimony.  A 
prima  facie  case,  supported  by  competent  and  proper  evidence,  is 
sufficient  for  the  indictment,  even  though  there  may  be  other 
proof  not  produced  before  the  grand  jury  which  would  strengthen 
the  case,  if  presented.  If  competent  and  irrelevant  and  even 
clearly  ill^al  evidence  had  been  received,  yet  if  it  was  of  such  a 
nature  that  it  could  not  possibly  affect  the  minds  of  the  grand 
jurors  in  coming  to  a  conclusion  on  the  facts  otherwise  presented, 
and  which  they  deem  sufficient,  it  seems  to  me  the  indictment 
should  stand.  Against  this  view  the  learned  counsel  for  the  de- 
fendant has  cited  section  258  of  the  Code  of  Criminal  Procedure, 
which  requires  that  '*  the  grand  jury  ought  to  find  an  indictment, 
when  all  the  evidence  before  them,  taken  together,  is  such  as,  in 
their  judgment,  would,  if  unexplained  or  uncontradicted,  warrant 
a  conviction  by  the  trial  jury."  The  direction  contained  in  this 
provision,  as  to  what  the  grand  jury  ought  to  do  under  certain 
circumstances,  does  not  impose  upon  the  court  the  duty,  or  even 
confer  the  right,  to  review  their  action,  or  criticise  their  judgment 
when  they  have  failed  to  find  an  indictment. 

In  the  case  under  consideration  there  was  evidence  that  a  crime 
had  been  committed;  that  the  child,  Mamie  Cunningham,  came  to 
her  death  by  violence,  on  the  day  mentioned  in  the  indictment 
between  the  hours  of  11  and  2  o'clock  in  the  daytime ;  that  the 
defendant  was  the  last  person  known  to  be  with  her;  and,  at 
about  the  time  when  she  was  last  seen  alive,  testimony  was  given 
as  to  his  presence  on  the  premises,  and  as  to  his  conduct  after* 
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wards,  and  as  to  other  matters  touching  his  relations  with  the 
dead  girl,  and  his  opportunities  to  commit  the  crime.  Whether 
these  circumstances  and  this  testimony  would  or  would  not  be 
sufficient  to  secure  a  conviction  before  a  trial  jury,  if  unexplained 
or  uncontradicted,  is,  by  the  very  section  referred  to,  left  to  the 
judgment  of  the  grand  jury  ;  and  their  judgment  should  not  be 
lightly  disturbed.  This  is  especially  true  where,  as  in  the  present 
case,  it  appears  by  the  minutes  that  additional  testimony  could  be 
produced  to  strengthen  the  case  before  the  trial  jury. 

The  motion  to  quash  the  indictment  found  January  29,  1897^ 
is  denied. 

Ordered  accordingly. 


April,  1897. 

PEOPLE  ex  rel.  JOHN  SHORTELL  v.  JOHN  D.  MAEKELL, 
As  Superintendent,  eta 

MlBDBMEANOB^brrOZICATION  IN  A  PUBLIC  PLACE. 

The  charge  of  intoxication  in  a  public  place  is  a  mi8demeaiior»  and  a 
police  Justice  sitting  as  a  police  court  has  Jurisdiction. 

Habeas  corpus  against  superintendent  of  the  Onondaga  County 
Penitentiary,  to  inquire  into  the  validity  of  the  imprisonment  of 
relator,  who  had  been  convicted  in  the  police  court  of  the  city  of 
Syracuse  on  a  plea  of  guilty  of  being  intoxicated  in  a  public  place 
in  violation  of  Laws  1896,  c.  112,  §  40. 

M.  L.  McCarthy,  for  relator. 

George  W.  Standen,  Asst.  Dist  Alty.,  for  defendant 

ROSS,  J. — It  is  claimed  by  the  relator  that  the  conviction  by 
the  court  of  special  sessions  was  unauthorized,  and  that  no  juris- 
diction is  given  to  said  court  by  the  provisions  of  the  act  in  ques- 
tion.    Section  40  reads  as  follows : 


Digitized  by  VjOOQIC 


FEOPLB  V,   MARKELL.  818 

"  Intoxication  in  a  Public  Place.  Any  person  intoxicated  in  a 
public  place  is  a  disorderly  person  and  may  be  arrested  without 
warrant  while  so  intoxicated,  and  shall  be  punished  by  a  fine  of 
not  less  than  three  nor  more  than  ten  dollars,  or  by  imprisonment 
The  purchase  or  procurement  of  liquor  for  any  person  to  whom 
it  is  forbidden  to  sell  liquor  under  section  30  of  this  act  is  a  misde- 
meanor, punishable  upon  conviction,  by  a  fine  of  not  less  than  ten 
dollars  or  by  imprisonment  not  exceeding  six  months,  or  by  both 
such  fine  and  imprisonment'' 

It  has  recently  been  held  in  the  Sixth  judicial  district  in  the 
case  of  People  ex  reL  McCarthy  v.  Webster  (  unreported,  and  no 
opinion),  by  Mr.  Justice  Walter  Lloyd  Smith,  that  a  person 
charged  with  public  intoxication  under  section  40  is  a  disorderly 
person,  subject  to  summary  care  by  a  magistrate,  pursuant  to  the 
provisions  of  part  6,  tit  7,  Code  Cr.  Proa  §  §  899-913,  incl.,  and 
that  a  conviction  of  a  court  of  special  sessions,  and  a  commitment 
to  a  penitentiary,  is  unauthorized.  A  decision  of  that  learned 
justice  is  entitled  to  great  weight,  but  the  decision  referred  to  was 
rendered  while  the  justice  was  engaged  at  circuit,  and  disposed  of, 
as  usually  those  proceedings  are,  hastily,  and  without  an  oppor- 
tunity for  careful  examination.  The  use  of  the  words  "  disorder- 
ly person  "  in  the  first  clause  of  section  40,  and  the  omission  of 
the  words  specifically  declaring  the  oflfense  in  question  to  be  a 
misdemeanor,  coupled  with  the  declaration  that  a  violation  of  the 
acts  forbidden  in  the  second  sentence  of  the  section  are  misdemea- 
nors, would  lend  much  force  to  the  position  taken  by  the  learned 
justica  But  see  opinion  of  Mr.  Justice  Pratt  in  Behan  v.  People, 
17  N.  Y.  516,  hereafter  referred  to.  Also  section  42  of  the  act  in 
question  specifically  provides  that  a  violation  of  any  provison  of 
the  act  for  which  no  punishment  is  otherwise  provided  is  a  misde- 
meanor. The  provision  of  title  7,  above  mentioned,  in  brief  de- 
fined nine  classes  of  persons  who  are  termed  disorderly  persona 
The  first  and  second  subdivisions  related  to  persons  who  neglect 
to  provide  for  their  families.  The  other  persons  classified  are  for- 
tune tellers,  jugglers,  habitual  criminals,  and  so  forth ;  and  upon 
a  conviction  by  a  magistrate  provision  is  made  that  the  defendant 
may  give  security  in  those  cases  where  he  is  charged  with  neglect 
to  support  his  family  that  they  will  not  become  a  charge  for  one 
Vol.  Xn— 40 
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year,  upon  the  public ;  and  in  the  other  cases  for  his  good  be- 
havior during  the  space  of  one  year.  The  legislature  may  add 
new  oflFenses  of  the  same  grade  or  class  as  those  previously  con- 
stituting a  disorderly  person,  but  they  cannot  by  declaring  an 
offense  which  at  common  law  is  indictable  to  be  punished  sum- 
marily in  the  provirions  relating  to  disorderly  persons.  1  Colby, 
Cr.  Law,  188.  But,  assuming  that  such  authority  exists,  and 
that  the  legislature  had  the  right  to  deprive  in  this  manner  a  per- 
son charged  with  intoxication  in  a  public  place  of  the  right  to 
trial  by  a  jury,  such  a  radical  change  in  the  method  of  disposing 
of  this  class  of  offenses  cannot  be  inferred,  and  such  intent  must 
be  manifest  The  attempt  to  incorporate  the  provisions  of  the 
first  sentence  of  section  40,  a  112,  Laws  1896,  in,  or  to  add  the 
same  to,  title  7,  Code  Cr.  Proa,  is  most  incongruous  and  unsatis- 
factory. The  provisions  of  section  40  authorize  an  arrest  without 
warrant,  while  the  provisions  of  section  900  require  both  a  warrant 
and  complaint  The  persons  classed  as  disorderly  persons  are  all 
cases  of  threatened,  rather  than  consummated,  misconduct  As 
was  said  in  the  case  of  Hill  v.  People,  20  N.  Y.  868 :  "  In 
those  cases  persons  are  charged  with  habitual  misconduct,  and  not 
with  a  specidc  offensa  "  And  a  provision  creating  an  additional 
class  of  disorderly  persons  without  making  any  change  from  the 
former  method  of  punishment  is  uselesa  If  a  person  convicted  of 
being  intoxicated  in  a  public  place  can  be  arrested  without  a  com- 
plaint, and  without  a  warrant  as  heretofore,  and  punished  in  the 
same  manner  as  before,  to  simply  term  him  a  disorderly  person 
has  no  meaning. 

Again,  the  silence  of  the  statute  as  to  any  method  of  procedure 
relating  to  this  class  of  persons  would  seem  to  be  very  strong 
evidence  that  it  was  not  intended.  If  it  was  intended  to  remove 
these  offenders  from  a  classification  with  those  who  are  charged 
with  the  actual  commission  of  crime,  and  treat  public  intoxication, 
not  as  a  crime  consummated,  but  as  act  to  be  prevented^  which  is 
contrary  to  the  actual  fact,  the  entire  details  of  such  a  chaise 
would  not  be  left  to  inference.  But,  beyond  all,  such  an  inter- 
pretation is  contrary  to  all  preceding  legislation  existing  in  this 
state  for  nearly  a  century.  And  in  arriving  at  a  question  of  legis- 
lative intent  the  previous  legislation  upon  the  same  subject  is  not 
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only  importaut,  bat  a  change  of  so  radical  a  nature  as  that  per- 
haps cannot  be  presumed,  as  was  said  by  Mr.  Justice  Pratt  in  the 
Beban  Oasa 

"  It  has  been  the  policy  of  the  state,  at  least  since  the  year  1801, 
if  not  before,  to  make  o£Eenses  against  the  excise  laws  punishable 
by  indictment  ♦  ♦  ♦  The  presumption,  therefore,  is  against 
the  design  on  the  part  of  the  legislature,  in  the  restoration  of  the 
license  laws,  to  change  a  policy  so  long  adhered  ta  It  should  re- 
quire a  clear  expression  of  the  legislative  will  to  that  effect  to 
justify  the  courts  in  holding  that  offenses  against  those  laws  are 
no  longer  indictabla"    Hill  v.  People,  20  1^.  Y.  863. 

It  would  require  a  great  deal  of  hardihood  to  judicially  det^- 
mine  that  after  an  almost  uniform  course  of  legislation  in  this 
state  for  nearly  a  century,  declaring  that  public  intoxication  is 
a  crime,  and  providing  for  its  punishment,  that  the  legislature  of 
1896  intended  to  omit  or  did  omit  any  provision  for  the  punish- 
ment  of  this  crime,  this  most  common  of  all  Crimea  Such  an  in- 
terpretation would  leave  the  public  unprotected  in  this  regard, 
not  only  by  its  omission  from  the  act  in  question,  which  was  de- 
signed as  a  uniform  and  complete  act  upon  the  subject  to  wliich 
it  relates,  but,  by  the  language  of  section  44,  which  repeals  all 
special  or  local  laws  in  conflict  with  its  provisions,  which  would 
at  least  render  it  doubtful  whether  the  provisions  of  the  various 
city  charters  in  relation  to  this  subject  would  afford  any  protec- 
tion, and  in  those  localities  unaffected  by  local  or  special  laws 
there  would  be  no  protection  whatever. 

The  offense  in  question  is  not  only  not  termed  a  misdemeanor, 
but  the  offender  is  called  a  "  disorderly  person, "  and  the  punish- 
ment is  prescribed.  If  no  punishment  were  fixed,  it  would  seem 
to  be  included  in  the  provisions  of  section  42,  which  provides  that 
any  willful  violation  of  a  provision  of  this  act  for  which  no  punish- 
ment or  penalty  is  prescribed  shall  be  a  misdemeanor.  Mr.  Judge 
Folger,  in  the  case  of  Foote  v.  People,  56  N.  Y.  830,  881,  said  of 
the  act  of  1857 : 

**We  find  the  statute  throughout  declaring  certain  acts  to  be 
offenses,  often  giving  to  them  no  place  in  the  gradation  of  crime, 
and  affixing  to  them  no  punishment  usually  inflicted  upon  a 
criminal  offender ;  and  again  ranking  others  of  them  as  miademea*^ 
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DOTS,  and  specifying  the  punishment,  or  specifying  the  panish- 
ment,  with  no  nomination  of  the  grade  of  the  offense.  " 

Take  section  13  of  the  act  of  1857  as  an  illustration  of  the  class 
last  named  by  the  learned  judge : 

"  Whoever  shall  sell  any  strong  or  spirituous  liquors  or  wines 
in  quantities  less  than  five  gallons  at  a  time,  without  having  a 
license  therefor,  granted  as  herein  provided,  shall  forfeit  fifty  dol- 
lars for  each  ofiensa  "  Laws  1857,  a  628. 

A  violation  of  this  section  was  held  to  be  a  misdemeanor  in  the 
Behan  Case,  in  which  Mr.  Justice  Pratt,  on  page  520,  used  the 
following  language : 

"  The  only  reasons  worthy  of  consideration  which  have  been 
suggested  in  opposition  to  the  views  expressed  above  are  based 
upon  the  fact,  that  the  act  iiself  declares  some  three  or  four  of  the 
violations  of  its  provisions  misdemeanora  It  is  insisted  that  the 
maxim,  ^^Expressio  unius  est  exclusio  alterius,  ^'  in  ils  legal  ap- 
plication  to  this  statute,  would  exclude  the  assumption  that  any 
•other  offenses  were  designed  to  be  deemed  misdemeanora  In  a 
statute  which  appears  to  have  been  carefully  drawn  up,  and  all  its 
provisions  carefully  considered,  I  should  be  inclined  to  give  great 
force  to  that  maxim ;  but  the  statute  under  consideration  appears 
upon  its  face  to  have  been  very  carelessly  framed,  and  to  have 
been  adopted  without  a  very  careful  consideration  of  its  provisions. 
In  such  case,  it  would  not  be  safe  to  give  that  maxim  much  forces 
It  would  be  much  safer  to  look  at  the  general  scope  and  purpose 
of  the  act,  and  to  search  there  for  an  expression  of  the  legislative 
intention  ;  and  in  looking  over  all  the  provisions  of  the  act,  in 
general  scope  and  tenor,  I  cannot  resist  the  conviction  that  offenses 
against  its  provisions  were  designed  to  be  punishable  as  misdemea- 
nors. " 

I  think  the  Behan  Case  is  in  point  The  cases  are  similar  in 
that  there  is  no  nomination  of  the  crime,  unless  the  words  '^  disorder- 
ly person  ''  is  such  a  nomination ;  also,  in  the  fact  that  the  punish- 
ment is  specified.  The  words  "  disorderly  person  "  are,  I  believe, 
merely  descriptive.  As  was  said  by  Mr.  Judge  Strong,  in  Hill  v. 
Peodle,  20N.  Y.  868: 

"Persons  who  are  found  intoxicated  in  public  places  may  well 
be  considered  as  disorderly  at  the  time.     So  may  persons  when 
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perpetrating  almost  any  crime.  But  when  publicly  arraigned  for 
the  ofifense  they  cannot  be  summarily  tried  by  the  magistrate  alone, 
under  the  act  relative  to  disorderly  persons.  " 

And  I  think  the  words  in  question  are  to  be  interpreted  the 
same  as  if  the  words  *'  is  a  criminal "  were  inserted. 

The  act  is  forbidden,  and  the  punishment  is  prescribed.  Sec- 
tion 3  of  the  Penal  Code  defines  a  crime:  "A  crime  is  an  act 
oromir^sion  forbidden  by  law  and  pnnisimble  upon  conviction  by  : 
(1)  Death.  (2)  Imprisonment  (3)  Fine."  Section  4  provides 
that  a  crime  is  either  "  ( 1 )  a  felony,*  or  (  2 )  a  misdemeanor. " 
Section  5  :  "A  felony  is  a  crime  which  is  or  may  be  punishable 
by  either  (1)  death,  or  (2)  imprisonment  in  a  state  prison.''  Sec- 
tion 6 :  "Any  other  crime  is  a  misdemeanor.'  It  would,  therefore, 
seemtiiat,  if  thisactis  forbidden  by  law,  by  the  pi.xiess  of  elimina- 
tion it  is  necessarily  a  misdemeanor.  It  was  held  in  the  case  of 
People  V.  French,  102  N.  Y.  583,  7  N.  E.  913,  that  the  offense  of 
intoxication  created  by  the  excise  law  of  1857  (chapter  628,  §  17  ) 
is  a  crime.  If  the  charge  of  public  intoxication  is  a  misdemeanor, 
the  police  justice  sitting  as  a  police  court  had  jurisdiction,  and  a 
conviction  was  authorized.  Const  art  6,  §  23 ;  Code  Cr.  Proc. 
§§  56,  74;  Pen.  Code,  §  725,  subd.  3  ;  Charter  of  City  of  Syracuse, 
§§  52,  53. 

The  writ  dismissed,  and  relator  remanded. 

As  the  term  of  imprisonment  of  the  relator  will  expire  before 
he  can  have  this  decision  reviewed  by  the  appellate  division,  a 
8tay  is  granted  upon  the  relator's  giving  an  undertaking  in  the 
sum  of  $300.  But  if  an  appeal  is  not  taken  within  three  days 
from  the  entry  of  an  order  hereon,  or  the  relator  does  not  serve 
his  case  upon  the  district  attorney  within  twenty  days  thereafter, 
or  does  not  argue  or  submit  the  appeal  at  the  June  term  of  the 
appellate  division,  then,  upon  his  default  in  any  of  these  particu- 
lars,  the  stay  herein  will  be  vacated  without  notice. 

Ordered  accordingly. 
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June  35, 1897. 
PEOPLE  V.  MICHAEL  DURANTE  et  aL 

EXOIBB  LAW— LiqUOB  TAX  CBBTIFIOATB— OhATTBL  XOBTGAGB. 

A  liquor  tax  certificate  is  property  which  may  be  the  subject  of  a  chattel 
mortgage,  within  the  meaning  of  §  671  of  the  Penal  Code 

Appeal  from  a  conviction  of  fraudulently  disposing  of  mort- 
gaged property. 

John  Mitchell,  for  appellants. 

John  D.  Lindsay,  for  respondent 

PATTERSON,  J.— The  appellants  were  convicted  in  the  court 
of  general  sessions  of  the  peace  of  the  city  and  county  of  New  York 
of  a  misdemeanor,  for  the  violation  of  section  571  of  the  Penal 
Code,  by  which  it  is  enacted  that  a  person  "  who  having  thereto- 
fore executed  a  mortgage  of  personal  property,  or  any  instrument 
intended  to  operate  as  such,  sells,  assigns,  exchanges,  secretes,  or 
otherwise  disposes  of  any  part  of  the  property,  upon  which  the 
mortgage  or  other  instrument  is  at  the  time  a  lien,  with  intent 
thereby  to  defraud  the  mortgagee,  or  purchaser  thereof,  is  guilty 
of  a  misdemeanor."  On  the  trial  of  the  indictment  upon  which 
the  conviction  was  had,  the  following  facts  were  admitted  by  the 
defendants,  viz. :  That  on  the  1st  day  of  July,  1896,  a  liquor  tax 
certificate,  mentioned  in  the  indictment,  was  lawfully  and  duly 
issued  to  Giovanni  Durante,  one  of  the  defendants,  to  conduct  a 
saloon  at  61  James  street,  New  York  City,  for  the  term  of  one 
year ;  that  on  the  17th  day  of  July,  1896,  the  defendants  executed 
a  chattel  mortgage,  mentioned  and  set  out  in  the  indictment,  to 
one  Giovanni  Lombardi,  in  which  mortgage  was  included  the 
liquor  tax  certificate ;  that  the  mortgage  was  given  to  secure  the 
payment  of  a  loan  of  $400 ;  that  on  the  80th  of  July,  1896,  the 
defendants  surrendered  the  liquor  tax  certificate  to  the  excise  depart- 
ment, and  received  a  rebate  therefrom,  which  they  appropriated 
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(o  their  own  use ;  that  prior  to  the  surrender  of  the  certificate  a 
demand  for  the  payment  of  the  $400  was  made  by  the  mortgagee 
upon  the  mortgagors,  and  not  complied  with ;  and  that  the  amount 
remained  unpaid  up  to  the  filing  of  the  indictment  The  de- 
fendants moved  the  court,  after  these  admisi^ions  were  made,  that 
it  advise  the  jury  to  acquit  on  the  ground  that  the  evidence,  as 
oontained  in  the  admission,  was  of  the  sale  and  surrender  of  a  liquor 
tax  certificate,  which  was  not  personal  property,  within  the  mean- 
ing of  section  571  of  the  Penal  Gode.  The  motion  was  denied, 
and  the  defense  thereupon  resting,  the  case  was  submitted  to  the 
jury,  who  returned  a  verdict  of  guilty. 

The  only  question  presented  by  this  appeal  relates  to  a  liquor 
tax  certificate  being  property  which  may  be  the  subject  of  a  chattel 
mortgage,  within  the  meaning  of  the  section  of  the  Penal  Code 
above  referred  to.  That  section  relates  specifically  to  property 
upon  which  a  mortgage  or  instrument  intended  to  operate  as  such 
is  a  lien,  and,  in  order  to  bring  the  case  within  that  section,  that 
which  is  the  subject  of  the  lien  must  be  something  answering  the 
description  of  property,  and  capable  of  being  mortgaged.  By  the 
statutory  construction  act  of  1892  personal  property  is  defined  as 
including  "  everything  except  real  property,  which  may  be  the 
subject  of  ownership- "  It  is  a  well-recognized  rule  that  anything 
that  may  be  sold  or  assigned  may  be  mortgaged.  Judge  Story 
says  in  his  Equity  Jurisprudence  (section  1021) : 

"  As  to  kinds  of  property  which  may  be  mortgaged,  it  may  be 
stated  that  in  equity  whatever  property,  personal  or  real,  is  capa- 
ble of  an  absolute  sale,  may  be  the  subject  of  a  mortgaga" 

And  in  Neligh  v.  Michenor,  11  N.  J.  Eq.  542,  Chancellor  Wil- 
liamson held  that  everything  which  is  the  subject  of  a  contract,  or 
which  may  be  assigned,  is  capable  of  being  mortgaged.  By  the  in 
elusion  of  the  liquor  tax  certificate  in  the  articles  mortgaged  by 
these  defendants  to  Lombardi,  it  was  manifestly  intended  that,  as 
between  the  parties  to  the  instrument,  that  certificate  should  con- 
stitute part  of  the  security  for  the  money  loaned.  It  may  be  true 
that  prior  to  the  year  1893  a  mere  license  to  sell  liquor  did  not, 
under  the  law  of  the  state  of  New  York,  constitute  property,  in  such 
a  sense  as  to  make  it  the  subject  of  traffic  by  way  of  sale,  or  that 
could  be  mortgaged  ;  but  by  the  provisions  of  the  liquor  tax  law 


Digitized  by  VjOOQIC 


820  NEW  YORK   CRIMINAL  REPORTS,  VOL.  IIL 

of  1896  a  different  status  is  given  and  additional  qualities  are  an* 
nexed  to  a  certificate  granted  under  that  act  from  those  which  there- 
tofore attached  to  simple  licenses  to  sell  liquor.  The  certificate  is 
given  the  characteristics  and  some  essential  elements  of  property, — 
limited  and  restricted  in  some  respects,  but  nevertheless  constitut- 
ing a  thing  of  value,  over  and  beyond  a  mere  personal  permission  to 
one  holding  it  to  conduct  or  carry  on  a  certain  business.  Any  one 
may  now  engage  in  the  traffic  (with  certain  exceptions)  who  shall 
pay  the  license  tax  and  give  a  bond.  People  v.  Murray,  149 
N.  Y.  367,  44  N.  E.  146.  A  person  to  whom  a  liquor  tax  certificate 
is  issued  may  sell,  assign,  and  transfer  such  certificate  during  the 
time  for  which  it  was  granted,  under  certain  conditions,  limitations, 
and  qualifications  provided  for  in  the  act  If  a  person  holding  a 
liquor  tax  certificate  dies  during  the  term  for  which  that  certificate 
was  given,  the  administrator  or  executor  of  the  person  so  dying 
may  surrender  the  certificate,  and  have  refunded  the  pro  rata 
amount  of  the  tax  paid  for  the  unexpired  term  of  the  certificate. 
The  same  may  be  done  by  a  receiver  or  assignee  of  a  corporation 
or  co-partnership ;  and  it  is  also  provided  that  it  any  person  holding 
a  liquor  tax  certificate,  and  authorized  to  sell  liquors,  shall  cease 
to  traffic  in  them,  under  certain  circumstances,  he  may  surrender 
that  certificate,  and  have  refunded  the  pro  rata  amount  of  the  tar 
paid.  These  provisions  of  the  statute  therefore  recognize  that  a 
a  liquor  tax  certificate  may  be  assets  for  administration,  may  be 
sold  to  a  person  not  disqualified,  may  be  surrendered,  and  that  it 
has  a  surrender  money  valua  These  incidents  of  property,  being 
attached  by  law  to  such  certificates,  constitute  them  property  in  a 
legal  as  well  as  a  popular  sense ;  and,  as  they  are  salable,  and 
assignable,  they  are  properly  the  subject  of  a  mortgage.  The 
mortpjagee  would  acquire  an  absolute  right,  as  between  the  parties 
to  the  instrument,  to  the  certificate,  on  default  in  the  payment  of 
the  debt  secured ;  for  the  chattel  mortgage  mentioned  in  this  in- 
dictment was  payable  on  demand,  and  on  failure  to  comply  with 
the  demand  the  instrument  would  operate  as  a  bill  of  sale. 

The  conviction  was  right,  and  the  judgment  must  be  affirmed.. 

All  concur. 
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Jane,  1897. 

People  v.  john  w.  hendrickson. 

1.  CsDnKAL  LAW— Grand  larcent. 

In  order  to  Justify  a  convictiou  for  the  offense  of  larceny,  the  taking 
musta  mount  to  a  trespass  and  accompanied  by  a  felonious  intent  conoeiT- 
ed  at  the  time  of  taking  or  after. 

$.  Same— CoRFUB  dblicti. 

It  is  proper  to  establish  the  oorjnu  of  the  crime  by  showing  circumstances 
from  which  a  legitimate  inference  of  a  felonious  taking  may  be  inferred. 
This  may  be  accomplished  by  showing  subsequent  possession  of  the  proper- 
ty, or  such  a  relation  to  its  disappearance  as  raises  the  presumption  that 
the  party  charged  appropriated  it. 

&-  Baxb. 

In  such  case,  the  proof  should  exclude  the  existence  of  other  agencies 
for  the  remoTal  of  the  property  than  the  defendant. 

4  Bakb. 

Where  the  circumstances  relied  upon  are  made  to  do  duty  both  for  the 
establishment  of  the  fact  that  a  crime  has  been  committed,  and  also  for 
the  establishment  of  the  criminal  agency  by  which  it  was  committed,  and 
both  rest  upon  inference  to  be  derived  from  such  circumstances,  the 
charge  must  fail. 

S.  Bams — Charge. 

A  chaf^ge,  which  ignores  the  element  of  a  felonious  intent  to  appropriate 
the  property  to  the  possessor's  own  use,  is  erroneous. 

Appeal  from  a  judgment  of  the  county  court,  convicting  defen- 
dant of  the  crime  of  grand  larceny  in  the  second  degree,  and  from 
an  order,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutea 

Bougier  Thome,  for  the  appellant 

William  J.  Youngs,  for  the  respondent 

HATCH,  J.= — The  evidence  in  this  case  we  think  insufficient  to 
sapport  the  judgment  of  conviction.     In  order  to  justify  a  convic- 
tion for  the  offense  of  larceny,  the  taking  must  amount  to  a  trespass 
accompanied  by  a  felonioos  intent  conceived  at  the  time  of  taking 
Vol.  Xn— 41 
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or  after.  In  the  present  case  there  is  no  direct  proof  that  there 
was  any  felonious  appropriation  of  the  property  by  the  defendant 
or  by  any  other  person.  The  full  extent  to  which  the  proof  goes 
is  that  the  loser  of  the  pocket  book  laid  it  upon  the  se^  in  the  car 
occupied  by  her,  and,  after  riding  a  considerable  distance  and  ar- 
riving at  her  destination,  she  found  the  book  gona  It  is  not  shown 
that  any  one  took  it,  nor  has  it  been  shown  to  be  in  the  possession 
of  any  other  person.  It  disappeared.  Beyond  that  fact  that  no 
one  is  shown  to  have  connection*  with  it  aside  from  the  loser.  If 
the  proof  stopped  here  there  would  be  nothing  upon  which  a 
criminal  charge  could  be  based  against  any  peison.  It  is  proper, 
however,  to  establish  the  corpus  of  the  crime  by  showing  circum- 
stances from  which  a  legitimate  inference  of  a  felonious  taking 
may  be  inferred.  This  may  be  accomplished  by  showing  subse- 
quent possession  of  the  property,  or  such  a  relation  to  its  disappear* 
ance  as  raises  the  presumption  that  the  person  charged  appropriated 
it  (People  V.  McCallam,  103  N.  Y.  587.)  This  is  what  the  Peo- 
ple attempted  to  do  in  this  casa  In  substance,  they  proved  that 
the  defendant^was,  for  a  time,  the  occupant  of  a  seat  in  the  rear  of 
the  one  occupied  by  the  lady  who  lost  the  book,  and  was,  there- 
fore, in  a  situation  where  he  might  have  taken  it ;  that  upon  the 
train  he  claimed  to  have  found  a  pocket  book,  which  he  thereafter 
refused  to  deliver  up  or  exhibit  This,  with  proof  of  contradic- 
tory statements  respecting  the  conteilts  of  the  pocket  b^ok  found 
by  him,  and  inferences  arising  from  his  version  of  the  transaction 
•connected  with  the  book,  constituted  the  proof  upon  this  branch 
of  the  casa  But  this  was  insufficient  to  establish  the  body  of  the 
crima  It  appeared  that  there  were  other  people  in  the  car  where 
the  pocket  book  was  lost,  and  that  some  of  them  had  equal  facili- . 
ties  for  appropriating  it  that  the  defendant  had.  So  that,  in  this 
regard,  the  proof  does  not  exclude  the  existence  of  other 
agencies  for  the  removal  of  the  property  than  the  defendant 
The  further  proof  did  not  establish  possession  in  the  defendant  of 
the  pocket  book  or  its  contents.  In  no  view,  therefore,  was  the 
larceny  of  the  pocket  book  established.  It  is  true  t'hat  the  corpus 
delicti  may  be  made  up  in  one  of  its  elements  by  circumstantial 
evidenca  But  where  the  circumstances  relied  upon  are  made  to 
do  duty  both  for  the  estublishment  of  the  fact  that  a  crime  has 
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been  committed,  and  also  for  the  establishment  of  the  criminal 
agency  by  which  it  was  committed,  and  both  rest  upon  inference 
to  be  derived  from  sach  circumstances,  the  charge  must  fail.  If 
it  were  otherwise  we  should  now  be  compelled  to  infer  that  the 
pocket  book  was  in  fact  stolen,  and  having  drawn  this  inference 
to  stand  as  a  postulate,  to  indulge  in  the  presumption  that  the  de- 
fendant was  the  criminal  agent  This,  the  law  does  not  permit 
(1  GreenL  on  Ev.  §  13  and  note.) 

There  was  also  another  error  committed  which  calls  for  a  rever- 
sal. In  submitting  the  case  to  the  jury  the  court  charged:  **  If 
be  (the  defendant)  found  the  pocket  book  away  from  the  owner, 
as  soon  as  the  owner  came  and  described  the  pocket  book  and  gave 
a  truthful  description  of  it,  whether  it  satisfied  him  or  not — if  she 
gave  a  truthful  description  of  the  pocket  book  that  she  had  lost, 
and  he  refused  to  give  it  to  her,  at  that  moment  his  previously 
rightful  possession  became  larceny.  "  In  this  charge  the  crime  of 
larceny  is  made  to  depend  upon  the  truthfulness  of  the  descrip- 
tion of  the  property  lost  by  the  loser  and  the  refusal  of  the  pos- 
sessor to  deliver  it  up.  It  excludes  the  necessary  concomitant  of 
a  felonious  intent  to  appropriate  the  property  to  the  possessor's 
use  without  which  the  larceny  could  not  be  committed.  The  use 
of  this  language  by  the  learned  court  was  doubtless  a  mere  in- 
advertence, as  he  subsequently  charged  that  there  could  be  no 
larceny  without  a  felonious  intent  The  quoted  portion  of  the 
charge  was  excepted  to  and  was  in  no  wise  corrected,  modified  or 
explained.  We  think  that,  as  it  was  delivered  in  the  body  of  the 
charge,  its  certain  tendency  was  to  lead  the  minds  of  the  jury  to 
the  conclusion  that  they  were  authorized  to  find  the  defendant 
guilty  if  they  found  that  the  loser  described  her  pocket  book  and 
the  defendant  refused  to  surrender  it  The  subsequent  charge, 
that  there  must  have  been  the  felonious  intent,  was  disconnected 
from  the  context  of  the  charge  and  amounted  to  no  more  than  a 
correct  statement  of  an  abstract  proposition  of  law,  and  did  not 
cure  that  ']>ortion  of  the  charge  to  which  the  exception  was 
taken. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concurred. 

Judgment  of  conviction  and  order  reversed  and  new  trial  granted. 
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NOTE  ON  CORPUS  DELICTI. 

By  the  carpns  delieti,  has  always  been  meant  the  existence  of  a  crimina! 
feet.  People  V.  Palmer,  109  N.  Y.  118 ;  15  8.  R.  78.  Identity  is  not  included 
in  the  corpu9  delicti,  "but  is  left  open  to  mdirect  or  circumstantial  evidence.  Id. 
The  earpua  delicti  may  be  completely  established,  and  the  need  of  direct  proof 
satisfied,  before  the  question  of  identity  is  reached.    Id. 

T^ere  can  be  no  conviction,  unless  the  proof  shows  the  fact  of  the  death  of 
the  person  alleged  to  have  been  killed,  and  the  fact  of  killing  by  defendant  aa 
alleged.    People  v.  Minisci.  12  8.  R.  727. 

Proof— Section  181  of  Penal  Code  does  not  require  direct  proof  of  the 
identity  of  the  victim,  but  only  of  the  death.  People  v.  Palmer,  109  N.  Y. 
110 ;  15  8.  R.  78. 

It  requires  direct  proof,  not  only  of  the  death,  but  also  of  the  identification  of 
the  body,  found  or  produced,  with  the  person  named  in  the  indictment  as  the 
person  killed.  People  v.  Beckwith,  45  Hun,  424;  7  N.  Y.  Cr.  149 ;  10  8.  R. 
97.  Direct  proof  does  not  exclude  the  points  and  features  of  resemblance  and 
circumstances  tending  to  establish  identity.    Id. 

The  death  of  the  person  must  be  established  by  positive  evidence,  but  the  fact 
of  the  killing  by  the  defendant  may  be  proved  by  circumstantial  evidence. 
People  V.  McGonegal,  42  8.  R.  811  ;  17  Supp.  151.  But  the  evidence  must  be 
of  such  a  character  as  to  establish  the  guilt  of  the  defendant  beyond  a  reasona- 
ble doubt.    Id. 

The  identity  of  the  slain,  and  the  agency  "of  the  slayer,  may  be  established 
by  circumstantial  evidence,  which  convinces  the  conscience  of  the  jury. 
People  V.  Palmer,  109  N.  Y.  114;  15  8.  R.  78. 

There  must  be  some  other  evidence  of  the  carpus  delicti  besides  the  confes- 
sion of  the  defendant.  People  v.  Deacons,  109  N.  Y.  878 ;  15  8.  R.  526  ;  sec- 
tion 895  of  Code  of  Criminal  Procedure. 

Where  the  deceased  was  found,  on  the  floor  of  one  of  the  rooms  of  her  house, 
lying  on  her  back,  almost  naked,  and  quite  dead,  with  several  of  her  ribs 
broken,  it  was  held  that  there  was  sufficient  proof  of  the  corpus  deUcti,  Peo- 
ple V.  Wright,  49  8.  R.  74. 


NOTE  ON  INTENT  IN  LARCENY. 

To  constitute  the  offense  of  larceny,  there  must  be  an  intent  to  deprive  or  de- 
fraud the  owner,  and  the  jury  must  find  such  criminal  intent  as  a  fact  upon 
the  evidence  before  a  conviction  can  be  had.  People  v.  Pollock,  51  Hun,  616; 
4  Supp.  398  ;  People  v.  Bosworth,  64  Hun,  78  ;  45  8.  R.  517  ;  19  Supp.  117. 

The  clause  '*with  intent  to  deprive,"  etc.,  in  §  528  of  the  Penal  Code,  refers 
to  and  qualifies  the  four  classes  of  larceny,  defined  in  such  section.  People  v. 
Moore,  87  Hun,  98  ;  8  N.  Y.  Cr.  469. 

This  section  defines,  with  considerable  details  what  acts  shall  constitute 
larceny,  and  what  intent  shall  characterise  the  crime,  and  in  the  end  provides 
that  he,  who  with  such  intent  does  asy  of  such  acts,  "steals  such  property  and 
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ifl  guflty  of  larceny."  People  v.  Willett,  102  N.  Y.  858  ;  1  8.  R  884  ;  4  N.  Y. 
O.  204.  The  word  "  steals"  covers  all  the  prescribed  details  and  sufficiently 
iacludes  the  particular  intent  needed  to  constitute  the  larceny.    Id. 

The  purpose  of  the  section  was  not  to  make  every  case  of  trespass  de  bonia, 
or  trover,  larceny.  People  v.  Grim,  8  N.  Y.  Cr.  820.  It  was,  doubtless,  in- 
tended to  change  the  former  general  rule  that  the  crime  of  larceny  neceissitated 
a  trespass.  Id.  The  intent,  mentioned  in  the  section,  means  a  criminal  or 
felonious  intent.    Id. 

In  People  t.  Woodward,  81  Hun,  57,  it  was  held  that,  to  constitute  the  of- 
fense of  larceny,  there  must  be  an  intent,  on  the  part  of  the  taker,  to  reap  some 
advantage  or  benefit  from  the  taking.  See  People  v.  Bosworth,  64  Hun,  78  ; 
45  8.  R.  517  ;  19  Supp.  117. 

Ic  is  not  needful  to  a  conviction  that  an  intent  to  steal  or  an  intent  to  "com- 
mit a  felony  "  shall  be  shown,  provided  the  intent  to  commit  any  other  crime 
!a  averred  and  established.  People  v.  Bosworth,  ante  ;  People  t.  Richards,  44 
Hun,  283  ;  5  N.  Y.  Cr.  864  ;  7  8.  R.  656.  Though  the  latter  case  was  rever. 
sed  in  108  N.  Y.  187,  it  was  upon  another  ground,  to  wit :  that  the  '*t)uilding, 
erection  or  inclusure  "  was  not  embraced  within  section  408,  ante. 

Criminal  intent  is  an  intent  to  deprive  the  true  owner  of  his  property.  Peo- 
ple V.  Moore,  8  N.  Y.  Cr.  469 ;  87  Hun,  98.  The  felonious  intent  must  exist 
at  the  time  of  taking  or  obtaining  possession  of  the  property,  where  the  pos- 
aession  is  obtained  by  means  of  false  representation  or  pretense.  Id.  In  the 
latter  two  classes,  it  is  only  necessary  that  such  intent  exists  at  the  time  of  the 
secreting,  withholding  or  appropriating  of  the  property.  Id.  In  such  cases,  the 
property  stolen  is  properly  in  the  possession  of  the  party  secreting,  withholding 
or  appropriating  it.  Id. 
'  Section  529  of  the  Penal  Code  is  a  new  one  in  our  criminal  law,  and  was 
undoubtedly  intended  to  make  the  giving  of  a  check,  etc. ,  criminal  when  the 
person  giving  it  knows  that  he  is  not  entitled  to  draw  on  the  drawee  for  the 
sum  specified  therein,  though  no  express  representation  Is  made  in  reference 
hereto.     People  v.  Cuykendall,  3  N.  Y.  Cr.  815. 

To  constitute  a  crime  under  this  section,  the  giving  of  the  check  must  be  done 
*' wilfully,  with  intent  to  defraud."  Id.  The  mere  giving  of  a  check  by  a 
person  upon  a  bank,  at  which  he  has  no  deposit  or  credit  to  pay  does  not  con- 
stitute such  crime.  Id.  But  it  must  be  done  with  a  wilful  intent  to  defraud.  Id. 

In  People  v.  Cuykendall,  ante,  the  defendant  paid  a  debt  by  a  post-dated 
check,  stating  that  he  did  not  want  it  presented  till  the  day  of  its  date,  as  he 
had  bought  certain  property,  was  a  little  short  and  had  paper  out  on  which  he 
expected  to  get  some  money  ;  held,  not  larceny. 

Where  the  question  is  as  to  the  felonious  intent  of  the  defendant,  he  cannot 
be  precluded  from  showing  that  such  felonious  intent  did  not  exist,  simply  by 
the  production  of  a  paper  wherein  he  has  written  or  signed  aomething  incon- 
flls'ent  with  his  claim  of  the  non-existence  of  the  felonious  intent.  People  v. 
Barringer,  76  Hun,  880  ;  59  8.  R  78 ;  27  Supp.  700.  He  is  not  estopped  by 
any  such  writing.  Id.  The  Jury  have  a  right  to  consider  the  writing,  in  de- 
termining the  question  as  to  the  credibility  of  the  witness  and  the  weight  to  be 
glyen  to  the  testimony.     Id.    But  there  is  no  ground  for  the  application  of 
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the  rule  that  paiol  evldenoe  cannot  be  offended  to  rebfut  the  daim  of  feloniooa 
Intent.    Id. 

A  criminal  intent,  neoesaaiy  to  conviction  of  the  crime  of  larceny,  is  entirely 
iranting,  where  the  owner's  clerk  gives  the  accused  permission  to  take  the 
Articles  which  he  did  take,  and  it  is  immaterial  whether  the  clerk  had  authority 
todosoornot.  People  ex  rel.  Van  Bergen  v.  Welles,  89  Hun,  M;  (18  8.  R.  119L 


Snxptmt  i6mtt—iitA  inravtwnit. 

July  2, 1897. 
PEOPLE  V.  PETER  GARRAHAN. 

1   ObIMINAL  LAW— FaLSB  REPRBBBarrATIONS. 

Upon  the  trial  of  an  indictment  for  obtaining  money  by  fraudulent  ro- 
presentations  as  to  the  solvency  of  a  corporation  in  which  defendant  was 
selling  stock,  testimony  of  the  complainant  that  he,  pursuant  to  the  in- 
structions of  defendant,  made  similar  statements,  as  to  its  solvency,  to 
other  persons,  is  admissible  as  bearing  upon  the  question  of  fraudulent 
intent 

9.  BaICB— EVIDBNGB. 

Where  the  record  does  not  disclose  that  the  prospectus  contained  the 
statements  which  the  defendant  claimed  to  be  important,  the  court  will 
not  presume  that  any  substantial  rights  of  defendant  were  affected  by  the 
exclusion  of  such  prospectus,  so  as  to  call  for  the  reversal  of  the  judg* 
ment 

8.   BaMB— EVIDBNCB— HaBHLBSB  BBBOB. 

Where  the  defendant  has  given  his  version  of  a  conversation,  and  the 
interpreter  gives  bis  version  after  the  witness  has  left  the  stand,  wherein 
he  substantially  corroborates  the  defendant,  and  the  complainant  does  not 
contradict  this  evidence,  the  exclusion  of  the  testimony  of  a  witness,  who 
understands  only  English,  offered  to  show  what  the  Italian  party  to  such 
conversation  learned  from  it,  cannot  prejudice  the  defendant 

Appeal  from  a  judgment  convicting  defendant  of  a  crime. 

George  0.  Auston,  for  appellant 

John  D.  Lindsej,  for  the  People. 

WILLIAMS,  S. — The  indictment  charged  the  defendant  and 
one  Parodi  with  having  on  the  15th  of  December,  1894,  at  the 
city  of  New  York,  feloniously  obtained  from  one  Giallorenzo  $S0, 
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1)7  means  off  alse  and  fraudulent  representations,  to  wit :  That  a 
corporation  called  the  Maryland  Progressive  Improvement  Com- 
pany, of  which  the  defendant  was  president,  had  been  organized 
under  the  laws  of  Maryland ;  that  the  corporation  owned  40  acres 
of  land  on  the  shores  of  Chesapeake  Bay  and  Patuxent  River, 
county  of  St  Marys,  Md. ;  that  the  capital  stock  of  said  corpora- 
tion had  been  paid  up  to  the  amount  of  $1,000,000  ;  that  the  cor- 
poration was  solvent,  had  completed  plans  for  the  building  of  a 
city  on  the  lands,  required  theservicesof  a  large  number  of  laborers, 
in  order  to  begin  the  work  of  building  the  city ;  and  that  the 
defendants  were  authorized  by  the  corporation  to  hire  such  laborers. 
One  Alfenito  accompanied  the  complainant  as  interpreter  when 
he  went  to  talk  with  the  defendant,  about  December  15,  1894,  in 
Mott  street,  New  York,  the  defendant  speaking  English,  and  the 
complainant  Italian.  The  complainant  was  a  banker,  and  the  peo- 
ple claimed  that  he  was  told  by  the  defendant  substantially  what 
was  charged  in  the  indictmept,  and  also  that  every  one  who  bought 
one  share  of  the  stock,  for  three  dollars,  would  get  five  years' 
work  guarantied  him,  and  that  the  complainant  could  buy  as 
many  shares  as  he  wanted,  and  defendant  would  give  him  a  com- 
mission on  the  salea  Complainant  said  he  wanted  to  send  some 
of  his  friends  to  work  on  the  company's  lands,  and  bought  10 
shares  of  stock,  for  which  he  paid  defendant  ISO.  There  was  dis- 
pute as  to  whether  these  statements  were  made,  but  there  was  no 
serious  claim  that  the  statements,  if  made,  were  true.  AH  the 
questions  of  fact  in  the  case  were  submitted  to  and  determined  by 
the  jury,  and  the  evidence  was  sufficient  to  support  such  determina- 
tion. The  defendant  was  clearly  guilty  of  the  offense  chai-ged 
against  him,  and  the  only  questions  calling  for  consideration  here 
are  those  arising  upon  exceptions  taken  by  the  defendant  during  the 
trial  Code  Cr.  Proc  §  542,  requires  us  to  give  our  judgment 
upon  appeal,  without  regard  to  technical  errors  or  defects,  or  to 
exceptions  which  do  not  affect  the  substantial  rights  of  the  parties ; 
and  we  are  therefore  to  exaniine  this  record  with  a  view  to  deter- 
mine whether  any  substantial  rights  of  the  defendant  have  been 
affected,  so  as  to  c^l  for  a  reversal  of  the  judgment,  and  the  grant- 
ing of  a  new  trial 

One  question  raised  by  the  defendant  is  that  the  court  erred  in 
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permitting  the  people  to  show  by  the  compIaiDant  that,  pursaant  to 
instractions  by  defendant,  he  (the  complainant)  told  other  Italians 
that  the  corporation  was  very  solid,  was  incorporsfted,  and  owned  40,- 
000  acres  of  land  in  Maryland,  and  that  $1,000,000  had  been  paid 
upon  it  After  the  purchase  by  complainant  from  defendant  of 
the  10  shares  of  stock,  and  the  payment  of  the  $80,  the  defendant 
employed  complainant,  as  agent,  to  sell  shares  to  other  Italians* 
and  pursuant  to  this  employment,  complainant  did  sell  800  shar«a 
of  the  stock ;  and  it  was  to  the  Italians  to  whom  he  sold  these 
shares  that  he  made  these  statements  sworn  to.  The  couit  ad- 
mitted the  evidence  as  bearing  upon  the  question  of  fraudulent 
intent,  the  transaction  being  of  a  similar  nature  to  the  transaction 
of  the  sale  by  defendant  to  complainant  of  the  10  shares  charged 
in  the  indictment  It  seems  to  us  this  evidence  was  properly  ad- 
mitted, under  the  rule  laid  down  in  Mayer  v.  People,  80  N.  Y. 
878,  that  "when  the  representations,  their  falsity,  and  a  knowledge 
of  the  accused  that  they  were  false,  is  established  by  competent 
testimony,  the  allegation  that  they  were  made  with  intent  to  de- 
fraud may  be  supported  by  proof  of  dealings  of  the  accused  with 
parties  other  than  the  complainant,  which  tend  to  show  a  fraudu- 
lent scheme  to  obtain  property  by  devices  similar  to  those  practiced 
upon  him,  provided  the  dealings  are  sufficiently  connected  in  point 
of  time  and  character  to  authorize  an  inference  that  the  pjarchase 
from  the  complainant  was  made  in  pursuance  of  the  same  general 
purpose.**  This  rule  of  evidence  is  applied  in  civil  actions,  where 
the  like  issue  is  involved,  and  the  rules  of  evidence  in  civil  and 
criminal  cases  are  ordinarily  the  same.  Code  Cr.  Proc  §  892. 
All  these  transactions  were  about  the  same  time,  and  the  admission 
of  this  evidence  was  therefore  proper. 

Another  question  raised  by  the  defendant  is  that  the  court  erred 
in  refusing  to  admit  in  evidence  a  prospectus  issued  by  the  de- 
fendant in  the  summer  of  1894,  with  reference  to  the  Maryland 
corporation  property.  The  prospectus  was  in  English,  and  the 
complainant  could  not  read  English,  and  it  was  not  made  to  ap- 
pear that  he  ever  knew  what  the  contents  of  the  prospectus  werei 
The  defendant  gave  evidience  tending  to  show  that  the  prospectus 
was  delivered  to  the  complainant  before  he  purcha8e<l  the  10 
shares  of  stock,  and  that  he  received  and  kopt  tiio  same ;  and  the 
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prospectas  was  offered  in  evidence  for  the  purpose  of  showiDg  that 
its  contents  showed  that  the  statements  claimed  to  have  been 
made  by  defendant  to  complainant  were  not  true,  and  that  the 
complainant  had  knowledge  of  such  falsity  before  he  purchased 
the  10  shares  of  the  stock,  and  paid  defendant  the  $30.  The  de- 
fendant volunteered  some  statements  as  to  what  the  prospectus 
contained,  and  then  the  court  read  some  statements  from  the  pros- 
pectus, and  questioned  the  defendant  with  reference  thereto.  The 
statements  in  the  prospectus  as  far  as  they  were  stated  or  read  by 
the  court,  were  before  the  jury,  and  are  in  the  record.  The  other 
statements  in  the  prospectus  were  not  before  the  jury,  and  are  not 
in  the  record  ;  and  we  have  no  means  of  determining  whether 
they  were  important  in  the  case  or  whether,  if  they  had  been  before 
the  jnry,  they  would  have  aided  the  defendant  in  his  defensa 
The  defendant  failed  to  call  the  attention  of  the  court  to  any  state- 
ments in  the  prospectus,  aside  from  those  that  were  made  before 
the  jury,  and  which  he  claimed  were  material  to  the  defense.  On 
the  argument,  defendant's  counsel  referred  to  some  statements  in 
the  prospectus  which  he  claimed  were  important,  but  the  record 
does  not  disclose  that  the  prospectus  contained  any  such  statements. 
In  this  condition  of  the  record  we  cannot  say  that  any  substantial 
rights  of  the  defendant  were  affected  by  the  exclusion  of  this 
prospectus,  so  as  to  call  for  a  reversal  of  this  judgment 

Another  question  raised  by  the  defendant  is  that  the  court  erred 
in  the  exclusion  of  the  evidence  of  the  witness  Yenne  as  to  the  con- 
versation between  the  complainant  and  the  defendant,  wherein 
Parodi  acted  as  interpreter.  The  complainant  spoke  only  Italian ; 
the  defendant  only  English ;  the  interpreter  spoke  both  languages ; 
the  witness  could  only  understand  English.  The  conversation 
was  about  the  middle  of  January,  1895.  The  defendant  desired 
to  prove  that  the  interpreter  then  introduced  the  defendant  and  the 
complainant  to  each  other,  so  that  the  inference  would  be  that  the 
parties  had  never  met  before.  The  defendant  claimed  they  had 
never  met  before,  while  the  complainant  claimed  they  had  met  be- 
fore, and  that  the  transaction  alleged  in  the  indictment  took  place 
about  the  middle  of  December,  1894.  The  defendant  had  already 
given  his  verson  of  the  conversation,  and  the  interpreter  gave  his 
version  after  this  witness  left  the  stand,  wherein  he  substantially 
Vol.  Xn-42 
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corroborated  the  defendant  as  to  the  introduction  of  the  parties. 
The  complainant  did  not  contradict  the  evidence  as  to  this  in- 
troduction. Whether  such  an  introduction  as  was  sworn  to,  in- 
view  of  the  subsequent  conversation  that  took  place,  tended  to- 
contradict  the  one  or  the  other  of  the  parties,  the  defendant  or  the 
complainant,  was  a  question  for  the  jury.  The  introduction  itself 
seems  to  have  been  established  as  a  fact,  and  not  to  have  been 
seriously  controverted.  We  see  no  reason  why  the  witness  Yei^,ne 
should  have  been  permitted  to  testify  to  the  English  when  she 
could  not  testify  to  the  Italian  used  in  the  conversation.  The 
English  was  used  entirely  by  the  defendant  and  the  interpreter. 
All  the  complainant^s  talk  was  in  Italian,  and  he  could  not  un- 
derstand the  English.  The  object  of  the  proof  was  to  contradict 
the  complainant,  to  show  by  what  he  said  and  understood  that  he 
was  being  introduced  to  the  defendant  as  though  a  stranger.  This 
witness'  evidence  could  not  aid  the  defendant  at  all  in  showing 
this  fact.  We  fail  to  see  how  the  exclusion  of  her  evidence  as  to 
the  English  portion  of  the  conversation  could  have  prejudiced  the 
defendant's  case  in  any  way.  There  was  an  effort  later  to  impeach 
the  interpreter  as  a  witness  by  showing  by  the  witness  Yenne  what 
he  said,  but  this  was  not  permissible. 

We  have  examined  the  other  questions  raised  in  the  course  of 
the  trial  with  reference  to  the  rejection  and  admission  of  evidence,, 
but  do  not  deem  it  necessary  to  refer  to  them  in  detail 

It  is  also  contended  by  the  defendant  that  there  were  errors 
committed  by  the  court  in  his  charge  to  the  jury,  and  in  response 
to  requests  mada  We  have  carefully  examined  the  chai^ge  itself, 
and  the  responses  of  the  court  to  the  requests.  We  are  of  the 
opinion  that  the  chaige  was  entirely  fair  and  impartial,  and  a  very 
clear  statement  of  the  principles  of  the  law  applicable  to  the  case, 
and  that  no  errors  were  committed  in  the  body  of  the  charge,  or 
in  response  to  the  requests,  which  affected  the  substantial  rights 
of  the  defendant,  so  as  to  call  for  a  reversal  of  the  judgment* 
We  do  not  deem  it  necessary  to  consider  these  in  detail. 

Our  conclusion  is  that  the  judgment  should  be  affirmed. 

RUMSEY,  PATTERSON,  PARKER,  JJ.,  concur. 
INGRAHAM,  J.,  concurs  in  result 
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NOTE  ON  HARMLESS  ERROR 

Mere  technical  errors,  not  affecting  the  substantial  rights  of  the  defendant; 
are  required  to  be  disregarded  by  section  542  of  Criminal  Code.  People  y. 
Meyers,  6  N.  Y  Cr.  125  ;  7  S.  R.  221. 

Under  this  section,  technical  errors  of  defects,  or  exceptions  not  affecting 
the  substantial  rights  of  the  parties,  will  be  disregarded  in  giving  judgment  on 
appeal.     Millett  v.  People,  27  Huu,  469  471 

This  section  is  in  effect  little  more  than  a  codification  or  statutory  enactment 
of  the  previously  established  rule,  that  even  in  criminal  cases  a  new  tried  will 
not  be  granted  for  an  erroneous  .ruling,  where  the  appellate  tribunal  can  see 
that  by  no  possibility  could  the  error  have  worked  any  possible  harm  to  the 
defendant.  People  v.  Corey.  148  N.  Y.  476.  It  in  no  way  impairs  or  affects 
the  previously  well  established  principle  that  the  rejection  of  competent 
material  evidence,  or  the  reception  of  incompetent  and  improper  evidence,  which 
is  hurtful  to  a  defendant  and  excepted  to,  presents  an  error  requiring  reversal 
Id.  Such  a  ruling  affects  a  substantial  right  of  a  defendant,  even  though  the 
appellate  court  would,  with  the  rejected  evidence  before  it,  or  with  the  im- 
proper evidence  excluded,  still  come  to  the  same  conclusion  reached  by  the 
Jury.    Id. 

Errors  In  the  rulings  of  the  trial  court,  which  do  not  prejudice  the  defendant^ 
do  not  furnish  ground  for  disturbing  the  verdict.  People  v.  Brown,  71  Hun^ 
601 ;  55  S.  R.  103 ;  24  Supp.  1111. 

Appeals  are  required  to  be  determined  without  regard  to  technical  errors  or 
defects,  or  to  exceptions  which  do  not  affect  the  substantial  rights  of  the  par* 
ties.    People  v.  Kelly,  81  Hun,  226 ;  2  N.  Y.  Cr.  21. 

An  irregularity,  which  does  not  prejudice  the  substantial  rights  of  the  de- 
fendant, will  not  invalidate  the  verdict.  People  v.  Menken,  86  Hun,  91 ;  8  N. 
Y.  Cr.  248. 

In  view  of  this  foregoing  section,  an  error,  to  call  for  the  reversal  of  a  judg- 
ment, must  prejudice  the  rights  of  the  defendaot.  People  y.  Went  worth,  4 
H.  Y.  Cr.  214. 

A  mere  technical  error  in  the  reception  or  exclusion  of  e video ce  which  does 
not  violate  a  substantial  right  of,  or  without  a  substantial  benefit  from,  the  de- 
fendant, must  be  disregarded  on  appeal.    People  v.  Sharp,  5  N.  Y.  Cr.  888. 

A  new  trial  ought  not  to  be  granted  where  an  exception  is  well  taken,  unless 
the  jury  can  draw  from  evidence  admitted  under  it  some  unfavorable  in*- 
ference,  nor  when  the  party  excepting  has,  by  his  own  course  of  examination, 
destroyed  the  force  of  his  objection.  People  v.  Buddensieck,  108  N.  Y.  500 ; 
8  8.  R  664 ;  s.  c.  4  N.  Y.  Cr.  262. 

The  charge  of  the  judge,  which  is  a  mere  '*  impertinence,  or  an  abstract 
opinion  out  of  the  case."  induced  by  the  defendant's  assertion  but  founded  on  no 
evidence,  and  which  cannot,  in  any  reasonable  view,  work  prejudice  to  the 
defendant,  is,  even  though  technically  erroneous,  no  ground  for  a  new  trial. 
People  ▼.  Johnson,  104  N.  Y.  213 ;  5  N.  Y.  Cr.  219  ;  5  8.  R.  606. 

Where  no  errors,  that  were  prejudicial  to  the  defendant,  are  found,  the 
judgment  and  order  should  be  affirmed.  People  v.  Brooks,  89  S.  R  882  ;  aff'd, 
181N.  Y.827;48  8.  R  294. 
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'  A  new  trial  will  not  be  granted,  even  m  a  criminal  case,  for  an  erroneous 
filling  of  the  court  upon  flome  legal  proposition  where  the  appellate  tribuna 
can  see  that,  by  no  possibility,  could  the  error  have  worked  any  harm  to  de* 
fendant.     People  y  Wood.  126  N.  T  254  :  86  8.  R.  054. 

The  admission  of  erroneous  evidence  must  be  disregarded  on  appeal,  under 
this  section,  when  the  fact,  sought  to  be  proved  by  it,  conclusively  appears  by 
the  uncontradicted  testimony  of  other  witnesses  People  ▼  Bums,  2  N.  Y.  Or. 
427. 

Where  none  of  the  grounds  of  error  assigned  affect  a  substantial  right,  it  la 
the  duty  of  the  appellate  court  to  give  ludgment  without  regard  to  technical 
errors  or  defects,  or  to  exceptions  which  do  not  affect  the  substantial  rights  of 
the  parties.    People  v.  Derringer.  78  Hnn,  208 ;  67  8.  R.  186;  25  8upp.  1012 

The  rule,  laid  down  in  this  section,  was  applied  in  People  v.  Brooks.  181 
N.  Y.  827  ;  48  8.  R.  297,  to  a  case  where  the  defendant  was  not  harmed  by  the 
eiclusion  of  further  testimony  from  him  on  a  particular  subject. 

The  admission  of  incompetent,  but  wholly  immaterial  testimony  fumisbea, 
in  view  of  this  section,  no  ground  for  a  new  trial.  People  v.  Fanning,  181  N 
Y.  664;48Uv.  C.  A.  185;8N.  Y.  Cr.  869 ;  48  8.  R  775. 

Where  the  prosecution  does  more  than  It  is  obliged  to  do  to  secure  the  convlo- 
tion  of  the  defendant,  he,  if  he  is  not  iu  jured  by  such  action,  is  not  entitled  by 
reason  of  the  provisions  of  this  section,  to  complain  of  it.  People  v.  Connor, 
68  Hun,  852  ;  25  8.  R.  141 ;  6  Supp.  222. 

The  refusal  of  this  court  to  strike  out  evidence,  in  a  criminal  action,  whldi 
could  not  have  influenced  the  verdict,  furnishes  no  reason  for  a  reversal  of  the 
conviction.  People  v.  Chacon,  102  N.  Y.  672  ;  1  8ilv.  C.  A.  41  ;  4  N.  Y.  Cr. 
178 ;  1  8.  R.  386. 

Error  in  requiring  defendant,  on  his  cross  examination,  to  answer  questions, 
not  proper  nor  pertinent  to  the  issue,  if  it  is  not  productive  of  any  in  jurioui 
•effect,  forms  no  ground  for  the  reversal  of  the  Judgment.  People  v.  Irving^ 
81  Hnn,  616 ;  2  N.  Y.  Cr.  51. 

Where  the  erroneous  admission  of  evidence  had  no  important  effect  upon 
the  result  of  the  trial,  the  appellate  court  may,  under  the  provisions  of  this 
section,  decline  to  grant  a  new  trial.  People  v.  Wayman,  128  N.  Y.  588 ;  8 
8Uv.  C.  A.  500  ;  88  8.  R.  754. 

Where  the  appellate  court  cannot  say  that  the  admission  of  incompetent  evi- 
dence was  not  prejudicial  to  the  defendant,  it  cannot  disregard  the  error  under 
the  rule  enunciated  in  this  section,  and  affirm  the  judgment.  People  v.  Stod- 
dard. 45  8.  R.  916. 

Where  the  time  alleged  in  the  indictment  varies  from  that  shown  by  the 
proof,  and  this  variance  was  not  called  to  the  attention  of  the  court  on  the 
trial  nor  presented  by  exception,  it  is  not  available  on  appeal.  People  v.  For* 
moso,  181  N.  Y.  481 ;  48  8.  R.  655. 

*A  variance  between  the  indictment  and  proof,  in  the  name  of  the  com* 
plainant,  where  it  does  not  affect  the  substantial  rights  of  the  defendant,  can 
be  of  no  avail  on  the  appeal.    People  v.  Hagan,  87  8.  R.  661 ;  14  Supp.  888. 

Whether  the  erroneous  exclusion  of  a  single  juror  from  the  panel  by  mistake 
or  inadvertence,  where  it  can  be  fairly  inferred  that  no  injury  reealted  to  tlie 


Digitized  by  VjOOQIC 


PEOPLE  V.   JABVia  83S 

defendant,  may  be  disregarded  under  this  section,  was  not  decided  in  People 
V.  McQuade,  110  N.  Y.  284 ;  21  Abb.  N.  C.  449;  6  N  Y,  Cr.  86;  18  8.  R.  288. 
Assignments  of  errors  are  to  be  considered  and  decided  in  view  of  tlie  provi- 
dons  of  ihis  section.    Id. 

If  error  is  committed  on  the  trial  of  the  challenge  for  cause,  it  becomes 
merely  technical  when,  after  filling  the  panel,  it  appears  that  the  use  of  the 
peremptory  challenge  did  no  harm  to  the  defendant.  People  v.  Larubia,  140 
N.  Y.  87;  65  S.  Rr467;  aff'g.  53  8.  li.  415. 

If  evidence,  of  a  kind  most  important  and  predominating,  has  been  offered 
on  the  part  of  the  defendant,  and  ruled  out  on  the  objection  of  the  people  and 
against  the  defendant's  exception,  such  ruliog  is  error  which  demauds  the  re- 
versal of  the  judurment  of  coDviction.  People  v.  Wo<^,  126  N.  Y.  254;  86  8. 
R.  954.  In  such  case,  the  appellate  court  is  not  at  liberty,  under  this  section, 
to  say  that  the  error  is  merely  technical,  or  that  the  substantial  rights  of  the 
defendant  have  not  been  affected.  Id.  This  is  so,  even  though  the  court  may  be 
iuclin  d  to  think  that  upon  the  whole  case,  with  such  evidence  admitted,  the 
defendant  should  have  been  convicted.     Id. 

The  duty  of  the  appellate  division,  under  g  §  642,  684  of  the  Code,  to  give 
judgment  after  hearing  appeal  without  regard  to  technical  errors  or  defects, 
or  exceptions  which  do  not  effect  the  substantial  rights  of  the  parties,  con* 
BidertKl.    People  v.  Wicks,  11  A.  D.  639;  76  8.  R.  680;  42  8upp.  680. 


July  6, 1897. 

PEOPLE  V.  EDWIN  C.  JARVIS. 

1.  Peddler— Who  is. 

A  single  sale  of  goods  is  insufficient  to  constitute  a  person  a  peddler. 

9.  Same— LiCEKSB  fee. 

A  vilUge,  as  a  municipal  corporation  merely,  has  no  inherent  authority 
to  require  a  license  and  impose  either  a  fee  or  a  tax  upon  any  legitimate 
business. 

8.  Samb. 

Such  restraint  placed  upon  a  business  cannot  be  sustained  as  legislation 
properly  within  the  police  power  of  the  state. 

4.  Same. 

Ordinance  which  give  authority  to  the  board  of  trustees  to  subject  to 
police  regulation  the  business  of  selling  goods  by  sample  or  upon  order 


Digitized  by  VjOOQIC 


884  NEW   YORK  CRIMINAL   REPORTS,   VOL.   XIL 

within  the  village,  does  not  give  them  any  authority  to  tax  such  bosineBe 
or  to  substantially  prohibit  it. 

Appeal  from  a  judgment  of  the  county  oourt  afSirming  a  judg- 
ment of  a  police  justice. 

F.  N.  Gilbert,  for  appellant 

Bixby  &  Browne,  for  the  Peopla 

PAEKER,  P.  J.— The  defendant  is  a  resident  of  the  city  of 
Bingbamton,  in  this  state,  and  is  proceeded  against  for  having, 
in  violation  of  an  ordinance  of  the  village  of  Norwich,  peddled 
and  sold  goods  from  house  to  house,  and  taken  orders  therefor, 
in  that  village.  It  is  conceded  that  he  had  never  taken  out  the  re- 
quired license.  The  evidence  does  not  sustain  the  charge  of 
peddling.  The  statement  of  Mra  Lucy  Peckbam  is  evidently 
based  upon  hearsay,  merely,  and,  as  to  every  fact  testified  to  by 
her,  should  be  rejected  The  case,  therefore,  depends  entirely 
upon  the  evidence  of  the  other  witness,  Ida  O'Neil.  From  that 
it  appears  that  on  July  23,  1896,  defendant  sold  ajid  delivered  to 
her  three  pounds  of  tea  at  her  house  in  such  village,  and  also  took 
an  order  from  her  for  more  tea,  to  be  thereafter  delivered.  It 
does  not  appear  that  he  had  ever  sold  or  offered  to  sell  anything 
at  any  other  time  or  place  in  such  village.  He  was  not,  there- 
fore, a  peddler,  within  the  decision  of  Village  of  Stamford  v.  Fisher, 
140  N.  Y.  187,  85  N.  E.  500.  Hence  the  only  charge  sustained 
against  him  is  that  he  had  sold  goods  upon  contract,  and  taken 
an  order,  at  one  house  in  the  village,  without  a  license  so  to  da 
And  such  is  the  situation  assumed  by  the  respondent  attorney  on 
the  argument  of  this  case.  The  ordinance  which  it  is  claimed  he 
violated,  so  far  as  it  applies  to  this  case,  reads  substantially  as  fol- 
lows: 

"  No  person  *  ♦  ♦  not  a  resident  of  the  village  of  Nor- 
wich shall  sell  goods,  wares  or  merchandise  by  sample,  or  upon 
order,  or  by  contract  from  house  to  house,  unless  he  shall  have 
received  a  license  so  to  sell,  take  orders  or  to  make  contract& 
Such  license  rates  shall  be  as  follows:  Auctioneers,  $15  to  $25 
per  day ;  peddlers,  agents,  canvassers  and  hawkers  on  the  streets, 
$5  to  $10  per   day;    meat  peddlers,  $30  per  year.     Any  person 
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violating  this  section  sball  be  guilty  of  a  misdemeanor  as  provided 
by  section  3  of  title  3  of  chapter  374  of  the  Laws  of  1895.  " 

It  is  manifest  that  the  purpose  and  effect  of  this  ordinance  is  to 
levy   a   tax   upon   the  business  of  selling  goods  by  a  nonresident 
within  the  village  of  Norwich.     It  is  not  merely  a  license  required 
by   the  way  of  regulating  such  business,  in  the  interest  of  good 
order  and  the  general  safety  of  society.     Although  denominated 
a   "license  rate,"   the  charge  is  made  by  the  day, — not  $10  for 
every  license  issued,  but  $10  for  every  day  the  business  is  carried 
on.     A  license-  fee,  properly  so  called,  is  such  a  sum  as  will  com- 
pensate for  the  expense  of  issuing  and  recording  the  license,  and, 
when   the  license  is  issued  for  the  purpose  of  securing  police  con- 
trol  over  the  matter  licensed,  such  further  sum  as  will  probably 
be  incurred   in  inspecting  and  regulating  such  business.     When 
such  a  license  may  lawfully  be  issued,  such  a  fee  may  lawfully  be 
charged ;  but  in  the  case  before  us  (without  regard  to  the  amount 
fixed)  the  fact  that  the  charge  is  made,  not  for  the  license  issued, 
but  by  the  day,  strongly  indicates  that  the  intent  was  to  tax  the 
business,  and  not  to  obtam  compensation  merely  for  licensing  the 
same.     But,  wlien  we  consider  the  amount  fixed,  such  an  intent 
becomes  clearly  apparent.     Ten  dollars  per  day  is  far  beyond  any 
sum   which  we  can  fancy  would  be  needed,  either  to  compensate 
for  issuing  the  license,  or  to  meet  any  additional  expense  that  the 
inspecting  and  regulating  of  such  a  business  could  possibly  creata 
The  article  sold  is  perfectly  harmless.     The  sale  of  it  threatens 
neither  the  public  health,  morals,  or  safety,  nor  the  good  order  of 
the  community.     No  provision  for  public  inspection  of  the  same 
is  made  by  the  ordinance.     Evidently  none  will  be  needed.     No 
provision  for  rejecting  any  applicant  is  made.     It  seems  that  the 
license  is  to  be  issued   to  any  one  who  will  pay  the  chargea 
Plainly,  the  scheme  is  to  raise  money  for  revenue  purposes,  so  far 
as  any   licenses  are  taken   out,  and  to  practically  prohibit  sales 
being  made  by   nonresidents,  to  the  advantage' of  those  residing 
within  the  village  and   selling  similar  articles.     Mayor,  etc.,  v. 
Second  Ave.  R  Co.,  32  N.  Y.  261.     It  is  a  fundamental  principle 
that  the  village,  as  a  municipal  corporation  merely,  has  no  inherent 
authority   to   require   a   license  and  impose  either  a  fee  or  a  tax 
upon  any  legitimate  business.     This  is  conceded,  and  the  right  to 
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enact  this  ordinance  is  claimed  from  the  provisions  contained  in 
subdivision  80,  §  8,  tit  8,  c  374,  Laws  1895,  that  being  the  act 
under  which  tlie  village  is  incorporated.  Unless  therefore,  the 
ordinance  can  be  sustained  under  the  provisions  of  that  act,  it  was 
unlawfully  passed  and  is  utterly  void.  Such  provisions,  so  far  as 
they  affected  this  case,  are  substantially  as  follows  :  The  board 
of  trustees  "are  hereby  authorized  and  empowered  to  regulate  the 
sale  of  goods,  wares  and  merchandise  by  samples,  or  upon  order 
or  by  contracts  by  persons  not  residents  of  the  village  of  Norwich^ 
and  to  license  such  persons  to  sell  such  goods,  wares  and  merchan- 
dise or  take  orders  or  make  contracts  for  the  same  and  fix  the 
amount  to  be  paid  for  such  licenses.  "  It  is  claimed  that  this  re- 
markable provision  is  not  a  legitimate  or  constitutional  exercise 
of  legislative  power ;  that  it  is  not  only  an  unwarranted  discrimina- 
tion against  nonresident  citizens,  but  that  it  is  in  restraint  of  trade 
and  tends  to  create  monopolies.  If  such  a  provision  were  ap- 
plied to  and  enforced  in  every  incorporated  village  in  this  state,  it 
is  plain  that  it  would  so  restrain  the  freedom  to  purchase  and  sell 
where  one  chooses  that  monopolies  would  be  fostered  in  each 
village,  and  the  business  of  the  state  greatly  obstructed-  And  it 
it  also  difficult  to  see  how  such  a  restraint  placed  upon  such^a 
business  can  be  sustained  as  legislation  property  within  the  police 
power  of  the  state  ;  but  without  deciding  or  discussing  that  ques- 
tion, and  assuming  that  the  act  in  this  respect  is  valid  and  opera- 
tive, the  ordinance  in  question  must  be  held  invalid  because  it 
attempts  to  go  far  beyond  any  authority  which  the  charter  assumes 
to  giva  It  it  a  fundamental  and  well  settled  principle  of  law 
that: 

"  When  a  municipal  corporation  is  given  the  power  to  license 
useful  trades  and  occupations,  it  cannot  use  the  license  as  a  tax  to 
raise  revenue,  nor  is  it  authorized  to  entirely  prohibit  the  exercise 
of  the  trade  or  occupation  by  any  excessive  license  fea  " 

Such  id  the  rule  as  stated  in  18  Am.'&  Eng.  Ena  Law,  p.  582, 
And  it  is  fully  sustained,  not  only  by  the  cases  there  cited,  but  by 
most  writers  on  the  subject,  and  many  decisions.  1  Dill.  Mun. 
Corp.  (4th  Ed.)  §  85 f,  p.  424,  says: 

**  Concerning  useful  trades  and  employments,  a  distinction  is  to 
be  observed  between  the  power  to  *  license  *  and  the  power  to  *  tax.  * 
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Id  such  cases  the  former  right,  unless  such  appears  to  have  been 
the  legislative  intent,  does  not  give  the  authority  to  prohibit,  or  to 
use  tlie  Iciense  as  a  mode  of  taxation  with  a  view  to  revenue,  but 
a  reasonable  fee  for  the  license  and  the  labor  attending  its  issue 
may  be  charged. " 

Also,  in  Cooley,  Tax'n,  a  19,  p.  408,  the  same  rule  is  laid  down. 
And  in  discussing  the  terms  which  the  statute  should  use  to  confer 
the  power  to  tax  he  says : 

"  It  is  perhaps  impossible  to  lay  down  any  rule  for  the  con 
struction  of  such  grants  that  shall  be  general,  and  at  the  same' 
time  safe ;  bui,  as  all  delegated  powers  to  tax  are  to  be  closely 
scanned  and  strictly  construed,  it  would  seem  that  when  a  power 
to  license  is  given  the  intendment  must  be  that  regulation  is  the 
object,  unless  there  is  something  in  the  language  of  the  grant,  or 
in  the  circumstances  under  which  it  is  made,  indicating  with  suffi- 
cient certainly  that  the  raising  of  revenue  by  means  thereof  was 
contemplated. " 

See,  also,  upon  this  subject,  2  Dill.  Mun.  Corp.  §§  768,  763; 
Dunham  v.  Trustees,  5  Cow.  462 ;  City  of  Brooklyn  v.  Nodine, 
26  Hun,  512. 

In  the  statute  before  us  the  language  used  is.  "  to  regulate  "  and 
"  to  license. "  As  we  have  seen,  these  words  of  themselves  do 
not  confer  the  right  to  tax  or  prohibit,  and  no  other  words  being 
used,  the  intendment  is  that  regulation,  merely,  was  the  object 
As  there  is  nothing  in  the  language,  so  also  tliere  is  nothing  in  the 
nature  of  the  subject,  or  in  the  circumstances,  that  indicates  an 
intent  to  confer  upon  the  trustees  the  power  to  tax  the  business 
in  question.  The  provision  is  found  in  a  section  of  the  act  giving 
authority  to  regulate  hawking,  peddling,  auctioneering,  gift  sales, 
lotteries,  etc., — subjects  which  are  generally  placed  under  the  regu- 
lation of  the  police.  In  other  parts  of  the  act  there  are  plain  and 
specific  provisions  for  levying  all  taxes  within  the  village,  and  it 
would  be  a  strained  and  unreasonable  construction  of  the  statute 
to  conclude  that  anything  more  than  a  power  to  subject  to  police 
regulations  was  by  this  section  intended  to  be  conferred.  "Such 
taxes  are  apt  to  be  inequitable,  and  the  principle  not  free  from 
danger  of  great  abuse.  Hence  ordinances  of  this  character  ought 
not  to  be  sustained  unless  the  authority  by  expressly  or  otherwise 
Vol.  XH— 43 
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unequivocally  conferred.  "  1  Dill.  Mun.  Corp.  (4th  Ed.)  §  857, 
note.  Concede  that  this  statute  gives  authority  to  the  board  of 
trustees  to  subject  to  police  regulation  the  bnsiness  of  selling 
goods  by  sample  or  upon  order,  within  the  village,  it  clearly  gives 
them  no  authority  to  tax  such  business,  or  to  subsantially  prohibit 
it  The  scheme  which  the  ordinance  in  question  attempts  to 
carry  out  is  therefore  not  authorized  by  law.  It  is  void,  and  the 
defendant  should  not  have  been  held  as  a  criminal  for  disregarding 
it  Tlie  judgment  of  conviction  is  erroneous,  and  should  have 
*  been  reversed. 

Judgments  of  county  court  and  of  police  justice  reverse^ 

All  concur. 

HERRICK,  J. — I  concur  for  reversal.  I  do  not  think  the 
legislature  had  power  to  authorize  the  village  authorities  to  im- 
pose either  a  tax  or  license  fee  upon  nonresidents  to  which  resi- 
dents were  not  also  subject  The  fundamental  law  knows  no 
distinction  between  residents  of  different  political  subdivisions  of 
the  state,  and,  while  different  laws  may  be  enacted  for  different 
localities  in  the  state  as  their  varying  needs  may  require,  yet  those 
laws  must  not  discriminate  between  persons  lawfully  within  their 
jurisdiction  ;  for  every  resident  of  the  state  is  entitled  to  the  equal 
protection  of  equal  laws,  and  is  entitled  to  go  to  and  fro,  and  buy, 
sell,  and  labor,  in  any  and  every  part  of  the  state,  ugon  the  same 
terms  and  conditions — no  more,  no  less — that  are  imposed  upon 
residents  of  that  particular  portion  of  the  state  where  he  chooses 
to  exercise  his  rights;  and  any  imposition  of  an  additional  burden 
upon  him,  as  a  condition  of  exercising  his  rights,  is  depriving  him 
of  the  equal  protection  of  equal  laws,  and  is  contrary  to  the  law 
of  the  land. 
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PEOPLE  V.  GUISEPPE  CONSTANTINO. 

1.   HomCIDB— SbLF  DBFEN8B. 

When  one  believes  himself  about  to  be  attacked  by  another,  and  to  re- 
ceive great  bodily  injury,  it  is  his  duty  to  avoid  the  attack,  if  in  his  power 
so  to  do,  and  the  right  of  attack  for  tlie  purpose  of  self  defense  does  not 
arise  until  he  has  done  everything  in  his  power  to  avoid  its  necessity. 

d.  Criminal  law— Interprbterb. 

Where  the  district  attorney  objects  to  the  swearing  of  a  second  ioterpre- 
ter  and  states  that  one  of  the  counsel  for  the  defendant  is  acquainted  with 
and  understands  the  Italian  language,  but  the  counsel  referred  to  states 
that  his  knowledge  of  the  language  is  limited,  and  that  he  is  not  able  to 
converse  with  the  witnesses  in  the  various  dialects  which  they  use,  the 
court  does  not  err  in  refusing  such  appointment  where  the  record  does  not 
show  any  lack  of  ability  or  iutegrity  upon  the  interpreter's  part. 

8.  8ahb— Section  528  of  Criminal  Code. 

Section  528  must  be  construed  in  connection  with  g  542  of  the  Criminal 
Code. 

4.  Bamb— Instruction. 

Where  the  proof  establishes  that  the  decedent  stood  in  front  of  the  de- 
fendant while  he  had  his  pistol  in  his  hand,  threatening  to  kill  the  decedent, 
from  a  half  a  minute  to  two  minutes,  the  fact  that  tlie  court  took  out  his 
watch  and  illustrated  to  the  jury  a  minute  of  time,  while  presenting  the 
question  whether  there  was  sufficient  time  for  such  a  degree  of  delibera- 
tion and  premeditation  as  would  constitute  the  crime  of  murder  in  the 
first  degree,  is  not  error. 

C  Baicb— Misconduct  of  jury. 

It  is  not  sufficient  ground  for  a  reversal  that  the  jury,  while  in  charge 
of  two  officers,  attended  church  though  the  topic  of  the  sermon  was  the 
prevalence  of  crime,  where  the  officers,  as  soon  as  they  discovered  that 
anything  might  be  said  which  would  prejudice  the  jury,  at  once  left  the 
church  with  them,  and  the  court  out  of  extreme  caution  instructed  them 
that  no  opinion  expressed  by  the  pastor  should  have  the  slightest  weight 
or  influence  upon  their  minds,  but  that  their  verdict  must  be  based  solely 
upon  the  evidence  produced  before  them, 

6.  Indictment— Common  law  counts. 

An  indictment  in  common  law  form,  stating  the  facts  constituting  the 
crime  and  charging  the  Itilling  to  have  been  done  willfully,  feloniously 
and  with  malice  aforethought,  is  sufficient  to  sustain  a  conviction  of  murder 
in  the  first  degree,  if  the  proof  as  to  the  manner  of  the  commission  of  the 
crime  brought  it  within  one  of  the  statutory  definitions. 
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Appeal  from  a  jadgment  and  an  order  deDjiDg  a  motion  for  a 
new  trial. 

Charles  A.  Miller  and  James  W.  Rajhill,  for  appellant 

George  S.  Klock,  Dist  Atty.,  for  the  People. 

MARTIN,  J. — The  defendant  was  indicted  for  the  crime  of 
murder  in  the  first  degree.  The  indictment  contained  two  counts. 
In  the  first  it  was  charged  that  the  defendant  on  the  10th  daj 
of  January,  1896,  at  the  city  of  Utica,  N.  Y.,  shot  and  killed 
one  Pietro  Domenicho  (Jaliotti,  with  a  deliberate  and  premedi- 
tated design  to  effect  his  death.  In  the  second  the  same  offense 
was  charged  as  having  been  committed  by  the  defendant  will- 
fully, wrongfully,  unlawfully,  feloniously,  and  with  malice  afore- 
thought The  defendant  and  decedent  were  both  Italians  As 
the  former  was  examined  on  the  trial  through  the  aid  of  an 
interpreter,  presumably  he  neither  understood  nor  spoke  the 
English  language,  although  he  had  been  in  this  country  six  or  seven 
yeara ,  He  had  resided  in  Utica  a  little  more  than  a  month  at  the 
time  of  the  homicide.  During  that  time  he  had  boarded  at  No.  1 
Montgomery  street,  with  a  number  of  other  Italians,  among  whom 
were  Carlo  Veschi  and  Pasquale  Gaetano.  Veschi  occupied  the 
same  room  with  the  defendant,  and  a  portion  of  the  time  the  same 
bed.  The  decedent  was  a  married  man  residing  in  the  same  city, 
was  a  carpenter,  and  had  been  in  this  country  only  about  eight 
months.  Before  coming  here,  he  had  served  nearly  8  J  years  in  the 
Italian  army.  He  resided  with  Pietro  Saro,  whose  daughter  he 
married.  At  about  10  o'clock  on  the  morning  of  January  10, 
1896,  the  defendant  visited  a  saloon  kept  by  De  Luna  &  Seca  at 
545  Bleecker  street  in  the  city  of  Utica,  where  he  met  Veschi  and 
others  of  his  countrymen,  among  whom  were  the  decedent  and 
his  father-in-law,  who  reached  the  saloon  at  about  half-past  1  o'- 
cJock,  They  immediately  went  to  the  front  room  on  the  second 
floor  of  the  building  occupied  as  a  saloon.  After  the  arrivscl  of 
the  decedent,  a  portion  of  the  people  in  the  rear  room  on  the 
second  floor,  among  whom  was  Veschi,  went  into  the  front  room 
and  commenced  playing  cards  for  beer.  In  the  game  played  the 
leader  on  the  winning  side  was  called  a  "  padrone,  "  and  he  might 
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drink  all  the  beer  at  Btake  himself,  or  give  it  to  whomsoever  he 
pleased.  The  defendant  was  not  of  the  number  who  passed  to  the 
front  room  from  the  rear,  although  he  was  there  at  the  time. 
During  the  game  a  dispute  arose  between  the  decedent  and  V eschi, 
either  over  the  game,  or  in  regard  to  the  beer.  When  it  commen- 
ced the  defendant  was  still  in  the  back  room.  So  far  as  the  record 
shows,  the  decedent  and  Veschi  were  the  only  persons  who  were 
engaged  in  the  dispute  or  affray  that  followed.  During  their  con- 
tention, Veschi's  vest  was  torn.  The  proof  tended  to  show  quite 
clearly  that,  when  the  defendant  came  into  the  room  where  the 
decedent  and  Veschi  were,  he  passed  into  a  corner,  placed  his 
right  hand  on  the  hip  pocket  of  his  trousers,  where  he  had  a  re- 
volver, and  said,  "  Keep  away  from  me. ''  This  he  denied. 
There  was  no  evidence  tending  to  show  that  any  person  attacked 
or  sought  in  any  way  to  injure  him  at  that  time,  or  that  he  was 
threatened,  or,  indeed,  that  he  was  at  all  involved  in  the  dispute 
between  the  parties.  The  contention  between  the  decedent  and 
Veschi  attracted  the  attention  of  the  proprietors  of  the  saloon,  who 
went  to  the  room  where  it  occurred,  and  removed  Veschi  to  the 
lower  part  of  the  building.  Soon  after  the  defendant  went  to  the 
room  below.  He  testified  that  while  passing  down  the  stairs  he 
saw  Giovanni  Mechi,  who  said  to  him,  "  You  look  out  to-night ;  " 
that  he  also  saw  Saro  and  Constunza,  and  that  the  decedent  was 
talking  to  Constanza  ;  that  Constanza  said  to  him,  "  Do  you  want 
a  revolver,"  and  the  decedent  answered,  "I  have  a  weapon 
from  Italy  here  that  will  do  just  as  well ; "  he  said  "  he  had  a 
weapon  from  his  father-in-law ;  that  he  didn't  want  no  revolver.  " 
While  in  the  barroom  below,  the  defendant,  with  others,  drank 
each  a  glass  of  beer,  except  that  one  of  the  number  took  a  cigar, 
but  whether  it  was  the  defendant  or  one  the  others  does  not  clearly 
appear.  While  there,  the  subject  of  Veschi's  torn  vest  was  dis- 
cussed, with  some  excitement  upon  the  part  of  Veschi.  Witnesses 
for  the  prosecution  testified :  That  during  this  discussion  the  de- 
fendant said  to  Veschi:  "Never  you  mind!  To-night  I  will 
kill  him  myself.  Never  you  mind  I  Somebody  scratched  your 
vest  I  want  to  kill  him  myself  to-night  You  had  better  get 
done  with  the  businesa  I  will  kill  him  myself  to-night  Never 
mind  about  your  vest  getting  torn !     I  am  going  to  be  in  jail  for 
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you  to-night  I  am  going  to  kill  somebody.  *'  That  when  he 
made  these  statements  he  put  his  hand  in  his  pocket,  and,  as  some 
of  the  witnesses  testified,  pulled  out  his  revolver.  Thereupon  De 
Luna,  one  of  the  proprietors  of  the  saloon,  turned  the  defendant, 
Yeschi,  and  Gaetano  into  the  street  In  a  short  time  the  decedent, 
with  a  stranger,  De  Sando,  Saro,  and  a  number  of  others,  came 
down  stairs,  and  also  passed  into  the  street  The  decedent  turned 
to  go  towards  his  home  in  company  with  his  father-in-law.  At 
that  time  the  defendant  was  standing  on  the  sidewalk  in  front  of 
De  Luna's  saloon  near  Veschi  and  De  Sando.  Veschi  said  to  De 
Sando  that  it  was  not  right  to  have  his  vest  torn  so,  to  which  De 
Sando  replied :  "  You  go,  and  I  will  speak  for  you.  Go  on. 
Never  mind  that  1  What  are  you  doing  there?  You  had  better 
go  home.  Your  wife  is  dead,  and  your  child  is  going  in  the  house 
of  refuge,  or  in  the  orphan  asylum.  "  Thereupon  the  defendant 
went  from  the  sidewalk  to  the  middle  of  the  street,  and  commenced 
firing  his  revolver.  De  Sando  said  to  him,  "Don't  you  fire, 
because  you  will  be  at  a  loss.  "  Defendant  then  fired  his  revolver 
twice  at  De  Sando  while  he  was  on  the  sidewalk.  He  next  fired 
at  the  decedent*s  father-in-law,  who  was  on  his  way  home,  or 
standing  a  little  below  the  store  next  to  the  saloon.  He  fired  three 
times  right  along;  then  stopped  a  couple  of  minutes,  and  com- 
menced to  shoot  again.  Some  of  the  testimony  was  to  the  effect 
that  he  shot  at  a  group  of  people  congregated  on  the  sidewalk. 
After  the  defendant  began  firing  his  revolver,  the  decedent  went 
into  the  hallway  of  Barone's  store  and  removed  his  coat  While 
there,  the  defendant  fired  twice  at  the  doorway,  inside  of  which 
the  decedent  was  standing.  The  decendent  than  came  out  of  the 
hall,  and  started  towards  the  defendant  with  his  hands  up.  The 
manner  in  which  his  hands  were  held  was  a  subject  upon  which 
evidence  was  given.  That  by  the  prosecution  was  to  the  effect 
that  they  were  held  in  a  manner  to  indicate  to  a  person  of  his 
nationality  that  he  was  unarmed,  while  the  defendant  s  evidence 
tended  to  show  that  they  were  held  in  a  way  which  indicated  that 
his  purpose  was  to  attack  him.  The  latter  testified  that  the  de* 
cedent,  as  he  approached,  had  a  stiletto  in  his  sleeve,  the  hilt  or 
handle  of  which  was  in  his  hand.  There  was  no  other  evidence  t& 
that  effect,  while  there  was  a  great  amount  which  tended  to  show- 
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quite  conclusively  that  he  bad  no  weapon.  There  was  also  evi- 
dence tending  to  show  that  as  the  decedent  approached  the  de- 
fendant the  latter  said,  **  Get  away  from  ine  [or,  "  Keep  away 
from  me"],  or  else  I  will  fire,  "  and  that  he  at  once  fired,  when 
the  decedent  was  but  a  few  feet  distant ;  that  the  decedent  fell, 
and  died  almost  immediately.  After  the  homicide,  two  bullets 
were  found  in  the  pilasters  at  the  side  of  the  hall  door  of  the 
building  occupied  by  Barone,  and  near  the  place  where  the  de- 
cedent removed  his  coat  These  bullets  penetrated  the  wood 
about  four  or  five  feet  above  the  doorsill.  A  bullet  also  passed 
through  the  window  of  the  store,  through  a  drum,  into  and  through, 
or  nearly  through,  three  papers  of  tobacco  which  were  upon  the 
shelves.  After  the  defendant  shot  the  decedent,  the  former  at 
once  went  to  the  house  where  he  boarded,  which  was  but  a  sliort 
distance  from  the  place  where  this  aflfray  occurred.  Soon  after  an 
oflScer  went  to  the  house,  found  him  standing  at  the  head  of  the 
stairs,  searched  him,  found  no  revolver  upon  his  person,  arrested 
him,  and  took  him  and  Veschi,  who  had  also  been  arrested,  to  the 
police  station.  After  leaving  them  at  the  station,  the  officers  re- 
turned to  the  house  where  the  defendant  boarded,  and  began  to 
search.  They  found  the  revolver  in  a  peach  basket  near  the  point 
where  the  defendant  was  standing  when  he  was  arrested.  It  was 
partially  covered  by  a  piece  of  carpet  The  officers  also  discovered 
several  empty  shells  which  were  scattered  about  the  room  near 
the  basket  The  revolver  had  six  chambers;  was  self -cocking 
and  a  self-ejector.  It  was  82  caliber,  and  thfe  shells  found  fitted 
it  The  prosecution  proved  that  the  ball  shot  by  the  defendant 
entered  the  brain  of  the  decedent  and  caused  his  death. 

On  the  trial  the  defendant  was  sworn  as  a  witness  in  his  own 
behalf.  He  denied  that  he  put  his  hand  upon  his  pocket  or  his 
revolver  during  the  dispute  between  the  decedent  and  Veschi  in 
the  room  over  the  saloon.  He  also  denied  making  the  threats 
which  were  testified  to  by  other  witnesses  as  having  been  made 
after  he  went  down  stairs.  He  testified  that,  after  he  came  down 
stairs  and  went  into  the  street,  he  saw  the  people  there ;  was 
frightened ;  that  he  was  firing  upon  the  ground ;  that  he  saw  a  piece 
of  firewood  in  De  Sando's  hand  ;  that  he  waved  his  revolver  and 
fired  five  times,  that  when  he  began  to  fire,  De  Sando  went  inside, 
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and  afterwards  others  were  walking  up  and  down,  and  he  fired 
three  or  four  times  on  the  ground ;  that  then  the  decedent  came 
towards  him  and  said,  "  To-night  I  am  going  to  kill  you, "  to 
which  he  replied,  "  I  am  firing  on  the  ground,  and,  if  you  come  to- 
wards me  any  further,  I  am  firing  towards  you.  "  He  also  testified 
that  the  signs  the  decedent  made  when  he  approached  him  were 
tlie  signs  of  the  Mafia,  and,  as  already  suggested,  that  he  had  a 
stiletto  up  his  sleeve,  the  handle  of  which  rested  in  the  palm  of 
his  hand. 

To  the  indictment  in  this  case  the  defendant  pleaded  not  guiltj'-. 
The  theory  of  tlie  defense  was  that  the  decedent,  at  the  time  of 
his  deaih,  was  approaching  the  defendant  for  the  purpose  of  doing 
him  bodily  harm,  and  that  the  defendant  shot  him  in  self  defense 
That  the  defendant  killed  the  decedent  by  shooting  him  is  not 
deiiiefl.  Indeed,  the  defendant  himself  so  testified.  Tlie  only  de- 
fense interposed  was  that  the  decedent  was  about  to  attack  the  de- 
fendant, and  that  he  killed  him  in  defense  of  himself.  Under  the 
evidence  in  this  case,  the  question  whether  the  defendant  was 
acting  in  selfdefense  when  he  shot  the  decedent  was  manifestly  a 
question  of  fact  for  the  jury.  When  one  believes  himself  about 
to  be  attacked  by  another,  arid  to  receive  great  bodily  injury,  it  is 
his  duty  to  avoid  the  attack,  if  in  his  power  to  do  so,  and  the  right 
of  attack  for  the  purpose  of  self-defense  does  not  arise  until  he 
has  done  everything  in  his  power  to  avoid  its  necessity.  People 
V.  Sullivan,  7  N.  Y.  896;  People  v.  Carlton,  115  N.  Y.  618,  623, 
22  N.  E.  257 ;  People  v.  Johnson,  139  N.  Y.  358,  863,  34  N.  E. 
920.  In  the  last  case  it  was  said :  **  Before  one  can  justify  the 
taking  of  life  in  self-defense,  he  must  show  that  there  were  reason- 
able grounds  for  believing  that  he  was  in  great  peril,  and  that  the 
killing  was  necessary  for  his  escape  from  the  peril,  and  that  no 
other  safe  means  of  escape  was  open  to  him.  "  It  is  obvious  that 
under  the  doctrine  of  the  authorities  cited,  it  cannot  be  held,  as  a 
a  matter  of  law,  that  the  defendant  was  justified  in  killing  the  de- 
cedent in  defense  of  his  own  person.  The  learned  trial  judge,  in 
his  instructions  to  the  jury,  stated  the  correct  rule  in  regard  to 
self-defense,  and  the  evidence  was  clearly  such  as  to  justify  the 
verdict  It  is  true,  the  defendant  testified  to  a  conversation  which 
he  claimed  occurred  between   himself  and  Mechi,  in  which  the 
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latter  told  him  to  look  out  for  himself,  and  to  hearing  a  conversa- 
tion between  Constanza  and  the  decedent  in  regard  to  the  latter's 
wanting  a  revolver.  No  other  witness  testified  to  these  conversa- 
tiona  But,  if  we  assume  that  they  occurred,  it  by  no  means  fol- 
lows that  the  defendant  was  justified  in  shooting  the  decedent, 
under  the  circumstances  disclosed  by  the  evidence.  No  necessity 
for  the  defendant's  remaining  in  the  vicinity  of  the  decedent  or 
others  after  this  threat  was  made  is  apparent.  That  he  might 
have  returned  to  his  boarding  place  without  fear  or  danger  of 
attack  seems  clear.  Indeed,  it  is  quite  apparent  that,  when  he 
was  approached  by  the  decedent,  he  could  even  then  have  easily 
retreated  to  a  place  of  safety,  and  avoided  any  contact  with  him 
and  any  necessity  for  committing  a  homicide.  In  any  view  that 
can  be  taken  of  this  case,  it  seems  clear  that  the  court  below 
properly  disposed  of  it,  and  that  the  verdict  of  the  jury  is  fully 
sustained  by  the  evidence. 

Most  of  the  witnesses  who  were  called  upon  the  trial  were  Ita- 
lians, unacquainted  with  the  English  language,  and  consequently 
had  to  be  examined  with  the  aid  of  an  interpreter.  At  the  com- 
mencement of  the  trial,  when  the  question  as  to  appointing  an  in- 
terpreter arose,  the  defendant's  counsel  stated  to  the  court  that,  if 
the  people  were  to  have  an  interpreter,  the  defendant  desired  the 
court  to  designate  one  to  be  sworn  for  the  defend.ant  The  dis- 
trict attorney  objected  to  the  swearing  of  a  second  interpreter,  and 
stated  that  one  of  the  counsel  for  the  defendant  was  acquainted 
with  and  understood  the  Italian  language.  The  counsel  referred 
to  stated  that  his  knowledge  of  the  language  was  limited,  and  that 
he  was  not  able  to  converse  with  the  witnesses  in  the  various 
dialects  which  they  used.  No  second  interpreter  was  appointed, 
and  the  defendant's  counsel  now  contend  that  as  the  one  appoint- 
ed by  the  court,  and  sworn  as  such,  left  Italy  at  the  age  of  15 
years,  and  admitted  some  lack  of  knowledge  of  the  dialect  spoken 
by  the  witnesses,  the  defense  was  seriously  obstructed  in  the  fair 
presentation  of  its  theory  of  the  case  to  the  jury.  We  have  examin- 
ed the  proceedings  and  evidence,  the  manner  of  its  presentation 
and  the  acts  of  the  interpreter,  as  disclosed  in  the  record,  but 
find  no  evidence  of  any  lack  of  ability  or  integrity  upon  his  part 
Our  examination  has  led  us  to  the  conclusion  that  the  defendant 
Vol.  XII-44 
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was  as  well,  if  not  much  better,  protected  against  any  error  of  the 
interpreter  than  was  the  prosecution.  Indeed,  the  record  shows 
that  the  interpretation  in  this  case,  with  slight  exceptions,  none 
of  which  is  very  important,  was  quite  as  complete  and  correct  as 
could  be  expected.  Our  attention  is,  however,  specially  called 
by  the  defendant  to  one  instance  where  a  question  was  asked  of 
a  witness,  the  answer  given,  and,  when  the  interpreter  was  asked 
to  interpret  the  answer,  he  stated  that  he  did  not  remember  what 
the  witness  said ;  that  he  had  forgotten.  We  find  in  this  cir- 
cumstance nothing  from  which  either  unfairness  or  incorrectness 
can  be  properly  imputed  to  the  interpreter.  It  must  be  remem- 
bered that  the  position  he  occupied  was  somewhat  unusual  to 
him,  and  necessarily  was  accompanied  by  embarrassment  upon 
his  part  Under  such  circumstances,  that  he  might  forget  the 
answer  given  by  a  witness,  by  reason  of  his  attention  having 
been  called  elsewhere,  er  for  some  other  reason,  should  occasion 
no  surprise.  It  is  conceded  by  the  learned  counsel  for  the  de- 
fendant that,  if  mistakes  in  the  translation  occurred,  they  do  not 
constitute  legal  error ;  but  it  is  said  that,  at  most,  it  was  their 
purpose  to  call  the  attention  of  the  court  to  that  fact,  as  explain- 
ing any  uncertainty  in  the  evidence  when  it  came  to  the  ears  of 
the  jury,  and  to  suggest  that  by  reason  thereof  the  case  was  one 
which  entitled  the  defendant  to  have  the  facts  fairly  presented 
to  the  jury.  In  other  words,  their  only  claim  is  that  the  facts 
were  uncertain,  owing  to  a  lack  of  intelligence  or  fairness  on 
the  part  of  the  interpreter,  and  hence  it  was  the  duty  of  the  court 
to  exercise  the  utmost  care  to  present  the  case  to  the  jury  impar- 
tially ;  and  cite  Sindram  v.  People,  88  N.  Y.  196,  202,  and 
McKenna  v.  People,  81  id.  860,  862,  as  sustaining  that  claim. 
That  it  was  the  duty  of  the  court  to  present  the  case  to  the  jury 
farly  must  be  admitted.  Consequently,  nothing  more  need  be  said 
upon  this  question,  as  in  the  further  discussion  of  it  we  shall 
assume  that  it  was  the  duty  of  the  court  to  fairly  present  to  the 
consideration  of  the  jury  the  facts  established  by  the  evidence. 
In  the  case  of  Sindram  v.  People  the  question  of  the  statements 
of  the  court  in  its  charge  to  the  jury  was  under  consideration. 
In  the  charge  in  that  case  the  judge  had  used  very  strong  lan- 
guage, and  such  as  quite  clearly  indicated  his  opinion  of    the 
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testimony  in  the  case.  There  this  court  held  that  no  legal  errors 
were  contained  in  any  portions  of  the  charge  excepted  to,  and  it 
was  said :  "  Comments  upon  the  testimony,  so  long  as  the  judge 
leaves  all  the  questions  of  fact  to  the  jury,  and  instructs  them 
that  they  are  the  sole  judges  of  matters  of  fact,  are  not  the  sul)- 
ject  of  legal  exception."  It  was,  however,  added  :  "It  is  desirable 
that  the  court  should  refrain  as  far  as  possible  from  saying  any- 
thing to  the  jury  which  may  influence  them  either  way  in  passing 
upon  controverted  questions  of  fact,  and  perhaps  comments  on 
the  evidence  might  be  carried  so  far  as  to  afford  ground  for 
assigning  error."  In  the  McKenna  Case  it  was  held  that  the 
oourt  had  no  right  to  withdraw  any  portion  of  the  evidence 
from  the  consideration  of  the  jury,  by  charging  that,  if  they 
believed  certain  witnesses,  their  verdict  should  be  against  the 
defendant  No  such  question  is  involved  in  this  case.  The  de- 
fendant's criticisms  of  the  charge  of  the  court  are  confined  chiefly 
to  the  concluding  portion  and  other  parts  separated  from  their 
context  We  have  carefully  and  studiously  examined  the  entire 
charge,  and,  while  there  are  expressions  contained  in  it  wliich 
jnight  well  have  been  omitted,  still,  when  taken  as  a  whole,  it 
does  not,  we  think,  present  any  reversible  error,  or  any  ground 
for  granting  the  defendant  a  new  trial,  under  the  provisions  of 
section  628  of  the  Code  of  Criminal  Procedure.  That  seccion  pro- 
vides: "When  the  judgment  is  of  death,  tlie  court  of  appeals 
may  order  a  new  trial,  if  it  be  satisfied  that  the  verdict  was  against 
the  weight  of  evidence  or  against  law,  or  that  justice  requires  a 
new  trial,  whether  any  exceptions  shall  have  been  taken  or  not  in 
the  court  below."  An  examination  of  the  record  in  this  case  ren- 
ders it  manifest  that  the  verdict  was  neither  against  the  weight  of 
evidence  nor  against  law;  nor  do  we  find  anything  in  the  evidence 
or  in  the  procedure  which  would  justify  us  in  holding  that  justice 
requires  a  new  trial.  Section  528  must  be  construed  in  connec- 
tion with  section  542  of  the  same  Code,  which  declares  that  upon 
appeal  the  court  must  give  judgment  without  regard  to  technical 
errors  or  defects,  or  to  exceptions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties.  The  effect  of  these  sections  of  the 
Cofle  of  Criminal  Procedure  has  recently  been  under  considera- 
tion by  this  court     People  v.  Hoch,  150  N.  Y.  291,  cOI,  44  N.  E. 
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976;  People  v.  Youngs,  151  N.  Y.  210,  228,  46  N.  R  460. 
The  conclusion  reached  in  those  cases  was  that  however  great  the 
latitude  of  power  conferred  upon  this  court  by  those  sections,  in 
capital  cases,  the  power  to  order  a  new  trial  is  not  to  be  exercised 
by  the  mere  appearance  of  some  error  to  which  no  exception  was 
taken,  unless  the  substantial  rights  of  the  accused  can  be  seen  to 
have  been  affected  by  it,  and  hence  justice  demands  a  new  trial. 
When  this  rule  is  applied  to  the  alleged  errors  in  this  case,  it  be- 
comes obvious  that  a  new  trial  ought  not  to  be  granted.  Many  of 
the  errors  which  were  pressed  upon  us  in  the  defendant's  brief 
and  upon  the  argument  seem  quite  unimportant.  Others  were 
urged  with  an  earnestness  and  ingenuity  which,  upon  the  argu- 
ment, made  them  seem  grave  and  serious.  But  when  the  record 
is  carefully  read,  and  the  questions  thus  presented  are  examined 
in  the  light  of  all  the  facts  and  circumstances  developed  on  the 
trial,  much  of  their  gravity  and  seeming  importance  is  dispelled. 
On  the  argument,  the  defendant's  counsel  earnestly  contended 
that  the  proof  failed  to  disclose  that  premeditation  and  delibera- 
tion which  the  statute  requires  to  constitute  the  crime  of  which 
the  defendant  was  convicted.  As  bearing  upon  this  question,  it 
may  be  well  to  remember  that  there  was  testimony  to  the  effect 
that  when  the  dispute  or  affray  arose  between  Veschi  and  the  de- 
cedent, in  the  room  over  the  saloon,  the  defendant  at  once  placed 
his  hand  upon  his  revolver,  and  warned  the  occupants  of  the  room 
to  keep  away  from  him;  that,  after  he  went  to  the  room  below,  he 
repeatedly  threatened  to  kill  the  decedent,. or  to  kill  somebody ; 
and  that,  upon  hearing  the  conversation  between  De  Sando  and 
Veschi,  he  at  once  repaired  to  the  center  of  the  street,  commenced 
firing  atDe  Sando,  then  at  Saro,  and  at  the  decedent, — thus  show- 
ing that  from  the  first  he  possessed  a  strong  disposition  to  use  his 
revolver,  and  an  apparent  disregard  of,  if  not  an  intent  to  destroy, 
the  lives  of  those  around  him.  Afterwards,  when  the  decedent 
approached  him,  the  proof  shows  that  from  a  half  a  minute  to  two 
minutes  elapsed  while  he  stood  facing  the  decedent,  threatening  to 
shoot  him  if  he  approached  nearer.  The  question  as  to  the  meaning 
of  the  terms  **  deliberation  and  premeditation,"  in  this  statute,  has 
frequently  been  considered  by  this  court  In  Leighton  v.  People, 
88  N.  Y.  177,  it  was  held  that  to  bring  a  case  within  the  statutory 
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definition  of  murder  in  the  first  degree,  while  there  must  be  deli- 
beration as  well  as  premeditation,  if  the  killing  was  not  the  instant 
ellectof  impluse;  if  there  was  hesitation  or  doubt  to  be  overcome, 
a  choice  made,  as  the  result  of  thought,  however  short  the  struggle, 
— it  was  sufficient  to  constitute  the  crime.  In  People  v.  Majone, 
91  N.  Y.  211,  212,  the  same  question  was  under  consideration, 
and  Earl,  J.,  said:  "Under  the  statute,  there  must  be  not  only 
an  intention  to  kill,  but  there  must  also  be  a  deliberate  and  premed- 
itated design  to  kill  Such  design  must  precede  the  killing 
by  some  appreciable  space  of  time.  But  the  time  need  not  bo 
long.  It  must  be  sufficient  for  some  reflection  and  consideration 
upon  the  matter ;  for  choice  to  kill  or  not  to  kill,  and  for  the  forma- 
tion of  a  definite  purpose  to  kill.  And,  when  the  time  is  sufficient 
for  this,  it  matters  not  how  brief  it  is.  The  human  mind  acts  with 
celerity  which  it  is  sometimes  impossible  to  measure,  and  whether 
a  deliberate  and  piemeditated  design  to  kill  was  formed  must  be 
determined  from  all  the  circumstances  of  the  case."  The  doctrine 
of  these  cases  was  subsequently  affirmed  by  this  court  in  People 
V.  Conroy,  97  N.  Y.  62,  76;  People  v.  Hawkins,  109  id.  408,  17 
N.  R  317 ;  and  People  v.  Johnson,  139  N.  Y.  358,  34  N.  E.  920. 
On  the  trial  in  this  case  the  learned  trial  judge  charged  the  jury 
in  the  language  of  these  decisions.  That  he  fully  explained  to 
them  the  elements  necessary  to  constitute  premeditation  and  de- 
liberation, there  can  be  no  manner  of  doubt.  Under  the  doctrine 
of  the  authorities  cited,  the  charge  of  the  court  in  this  respect  was 
proper,  and  the  question  whether  there  was  sufficient  premedita- 
tion upon  the  part  of  the  defendant  to  constitute  the  crime  of  mur- 
der in  the  first  degree  was  plainly  a  question  of  fact,  and  properly 
Bubmitted  to  the  jury. 

The  defendant,  however,  contends  that  the  court  erred  in  taking 
out  his  watch  and  illustrating  to  the  jury  a  minute  of  time.  The 
question  which  he  was  at  that  time  discussing  was  whether  there 
was  sufficient  time  for  such  a  degree  of  deliberation  and  premed- 
itation as  would  constitute  the  crime  of  murder  in  the  first  degree. 
The  proof  was  that  the  decedent  stood  in  front  of  the  defendant 
while  he  had  his  pistol  in  his  hand,  threatening  to  kill  the  dece- 
dent, from  a  half  a  minute  to  two  minutes.  Under  these  circum- 
stances,  we  find  nothing  in  the  act  of  the  court  in  conveying  to 
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the  jury  a  coiTect  idea  of  time  which  would  constitute  either  error, 
or  any  unfairness  upon  the  part  of  the  trial  judge,  and  consequent- 
ly it  must  be  held  that  the  defendant's  exception  to  that  act  was 
not  well  taken. 

The  defendant  also  contends  that  during  the  trial  the  jury  were 
subject  to  outside  influences  which  were  prejudicial  to  his  interests. 
The  record  discloses,  at  most,  that  while  tlie  jury  was  in  the  charge 
of  two  officers  they  attended  church, — the  topic  of  the  sermon 
being  the  prevalence  of  crime, — and  that  the  officers,  as  soon  as 
they  discovered  that  anything  might  be  said  which  could  prejudice 
the  jury,  at  once  left  the  church  with  them.  When  this  fact  came 
to  the  knowledge  of  the  court,  it  stated  to  the  jurors  that  it  had 
been  informed  that  the  minister  occupying  the  pulpit  at  the  church 
they  attended  took  occasion  to  make  remarks  in  reference  to  the 
prevalence  of  crime,  and  stated  to  them  that,  although  he  was  in- 
formed that  nothing  was  said  in  reference  to  the  case,  yet,  out  of 
extreme  caution,  he  would  say  that  no  opinion  expressed  by  the 
pastor  should  have  the  slightest  weight  or  influence  upon  their 
minds,  but  that  their  verdict  must  be  based  solely  upon  the  evi- 
dence produced  before  them.  Again,  at  the  close  of  the  trial  and 
at  the  request  of  the  counsel  for  the  defendant,  the  court  charged 
that  no  opinion  uttered  by  the  pastor  of  the  church  which  they 
attended  must  have  the  slightest  weight  upon  their  minds  in  form- 
ing their  verdict  We  find  nothing  in  this  circumstance  which  in- 
dicates either  that  anything  was  said  in  regard  to  the  case,  or  that 
anything  occurred  to  prejudice  the  jury  against  the  defendant  In 
the  case  of  People  v.  Gallo,  149  N.  Y.  106,  48  N.  E.  529,  a  some- 
what similar  question  arose,  and  while  a  new  trial  was  granted 
upon  other  grounds,  and  consequently  the  question  does  not  ap. 
pear  in  that  case  as  reported,  it  appeared  in  the  record,  and  this 
court  held  that  it  was  insufficient  to  justify  a  new  trial.  We  have 
reached  the  same  conclusion  in  this  case. 

The  learned  counsel  for  the  defendant,  in  their  brief,  have  called 
our  attention  to  a  number  of  statements  contained  in  the  charge, 
and  claim  that  they  were  unfair  and  tended  to  prejudice  the  jury 
ajrainst  their  client  No  good  purpose  can  be  served  by  examining 
these  portions  of  the  charge  in  detail,  as,  after  a  thorough  and 
careful  examination  of  them  in  connection  with  the  other  parts  of 
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the  charge,  we  have  reached  the  conclasion  that  thej  did  not  con- 
stitute reversible  error,  or  a  basis  for  granting  a  new  trial  upon 
the  ground  that  justice  requires  it 

The  counsel  for  the  defendant  also  claimed  on  the  argument 
that  the  second  count  of  the  indictment  was  for  murder  in  the 
second  degree.  If  that  contention  were  held  to  be  correct,  we  do 
not  perceive  how  it  is  material  at  this  tima  But,  be  that  as  it  may, 
it  is  evident  that  the  second  count  was  for  murder  in  the  first  de- 
gree, and  valid  under  many  decisions  of  this  court  In  People  v 
Giblin,  115  N.  Y.  196,  21  N.  E.  1062,  it  was  expressly  held  that 
various  statutory  changes  in  the  definition  of  the  crime  of  murder 
have  not  abrogated  the  common-law  counts  in  indictments  for  that 
crime,  and  that  an  indictment  in  common-law  form,  stating  the 
facts  constituting  the  crime,  and  charging  the  killing  to  have  been 
done  by  the  defendant  willfully,  feloniously,  and  with  malice 
aforethought,  was  suflBcient  to  sustain  a  conviction  of  murder  in 
the  first  degree,  if  the  proof  as  to  the  manner  of  the  commission  of 
the  crime  brought  it  within  one  of  the  statutory  definitions. 

Having  thus  examined  all  the  essential  questions  raised  upon 
this  appeal,  and  having  found  no  error  that  would  justify  a  reversal 
or  the  granting  of  a  new  trial,  it  follows  that  the  judgment  and 
order  should  be  affirmed. 

All  concur. 

Judgment  and  order  affirmed 


jSMpwme  «0ttrt  —  jSewnd  §t\mxtmtnt 

April  20,  1897. 
PEOPLE  V.  ABRAHAM  ABRAHAM  et  aL 

1.  Btatutk  —  Construction. 

Penal  statutes  should  be  construed  strictly  and  not  extended  by  Implica- 
tion ;  but,  wbere  tbe  statute  Is  made  for  the  public  good,  though  it  la 
penal,  it  should  receive  an  equitable  construction. 
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2.  Druooibt  —  Salb  of  duuos. 

Id  case  of  a  person  not  a  registered  pharmacist,  the  prohibition,  con- 
tained in  c.  278  of  1886,  applies  to  medicines  in  the  original  packages  of 
the  manufacturer. 

Appeal  from  a  judgment  convicting  defendants  of  a  mis- 
demeanor in  conducting  a  store  for  the  retailing  of  medicine  and 
for  selling  or  retailing  medicine  not*  being  registered  pharmacists 
or  under  the  immediate  supervision  of  a  registered  pharmacist 

Almet  F.  Jenks,  for  appellanta 

Everett  Caldwell,  for  the  People. 

GOODRICH,  P.  J. — The  defendants  were  convicted  for  having 
retailed  medicines  in  violation  of  chapter  502,  Laws  1879,  as 
amended  by  Laws  1886,  c.  272,  §  1,  which  reads: 

"It  shall  be  unlawful  *  »  »  for  any  person,  unless  a 
registered  pharmacist,  within  the  meaning  of  this  act,  to  open  or 
conduct  any  pharmacy  or  store  for  retailing,  dispensing,  or  com- 
pounding medicines  or  poisons,  or  for  any  one  not  a  registered 
pharmacist,  or  registered  assistant  pharmacist,  to  prepare  phy- 
sicians' prescriptions,  except  under  the  immediate  supervision  of 
a  registered  pharmacist,  or  registered  assistant  pharmacist,  in  the 
county  of  Kings." 

Section  6  provides  that  a  registered  pharmacist  shall  not  be 
responsible  for  the  quality  of  drugs  or  medicines  sold  by  him  in 
the  original  packages  of  the  manufacturers,  and  also  those  known 
as  "patent  medicines";  and  section  8  provides  that  the  act  does 
not  apply  to  the  business  of  wholesale  dealers,  except  as  to  certain 
parts  not  now  in  question.  Section  9  of  the  act,  as  amended  in 
188(),  contains,  among  other  clauses,  the  further  provision  that 
"any  person  not  registered  who  sells,  compounds  or  dispenses 
drugs,  medicines  or  poisons,  *  *  *  except  under  the  im- 
mediate supervision  of  a  registered  pharmacist,  »  *  *  shall, 
for  every  such  oflFense,  be  deemed  guilty  of  a  misdemeanor." 

The  undisputed  evidence  shows  that  the  defendants,  composing 
the  firm  of  Abraham  &  Straus,  were  engaged  in  business  in  a 
store  on  Fulton  street,  Brooklyn,  where  they  had  a  counter  on 
which  were  displayed  articles  known  as  "drugs."    In  February 
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last,  one  CameroD  purchased  at  this  counter  a  bottle  of  paregoric 
and  a  bottle  of  quinine  pills,  which  are  medicines,  the  bottle 
being  corked,  sealed,  and  unopened.  At  the  trial  the  prosecution 
offered  in  evidence  the  two  bottles,  which  were  marked  as  ex- 
hibits, and  they  were  produced  before  this  court  on  the  argument 
of  this  appeal.     The  labels  read  as  follows : 


PAREGORIC 

FOR  COUGH,  PAIN  IN  THE 

—  STOMACH  AND  BOWELS - 


INFANTS:  1  to  3  mos.,  3  to  5  Drops; 

6  Months,  10  Drops. 

1    Year,   12    Drops;    in    teospoonful 

Sweetened  Water. 


ABRAHAM  and  STRAUS, 
Brooklyn,  N.  Y. 


100 

Sulphate 

QUININE 

PILLS 

2  Grs. 

ABRAHAM  and 
Straus, 


Brooklyn, 

N.  Y. 

The  record  shows  that  these  exhibits  were  at  first  marked  for 
identification  only,  but  at  a  later  stage  of  the  trial  they  were 
treated  as  exhibits,  were  certified  by  the  police  justice  to  the 
county  court,  went  up  to  the  county  court  with  the  papers  in  the 
case,  and  are  now  in  possession  of  the  clerk  of  this  court  Some 
question  having  arisen  as  to  the  identity  of  the  bottles,  counsel 
for  both  parties,  at  a  date  subsequent  to  the  argument  of  the 
appeal,  were  requested  by  the  court  to  appear  before  it,  and  it 
was  then  conceded  by  both  counsel  that  the  bottles  were  the 
ones  used  at  the  trial.  It  was  also  conceded  on  the  trial  ^'  that 
the  defendants  are  not  registered  pharmacists,  and  that  these 
articles  were  not  sold  under  the  immediate  supervision  of  a  regis, 
tered  pharmacist"  The  prosecution  admitted  that  the  bottles 
were  sold  by  the  defendants  in  the  original  packages  of  the 
manufacturer,  and  on  the  argument  it  was  further  conceded  that 
these  bottles  were  original  packages,  not  put  up  by  Abraham  & 
Straus.  It  is  not  claimed  that  the  defendants  '^ dispensed  or  com- 
pounded any  medicine";  and  the  question  arising  on  this  appeal 
is  whether  the  defendants  conducted  a  store  for  the  retailing  of 
medicines,  or  sold  or  retailed  medicines,  withing  the  meaning  and 
purpose  of  the  statuta 
Vol.  XII— 45 
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At  common  law,  the  retailing  of  medicines  was  not  a  crime ; 
and,  BO  far  as  the  city  of  Brooklyn  is  concerned,  only  the  statute 
in  question  makes  the  act  of  the  defendants,  criminal  The 
general  rule  for  the  construction  of  penal  statutes  is  that  they 
should  be  construed  strictly,  and  not  extended  by  implication ; 
but  where  the  statute  is  made  for  the  public  good,  although  it 
be  penal,  it  should  receive  an  equitable  construction.  9  Bac 
Abr.  254 

In  the  case  of  People  v.  Bartow,  6  Cow.  290,  the  act  to  pre- 
vent unlicensed  bankers  from  conducting  business  was  under 
consideration,  and  the  court,  at  page  293,  said : 

**Among  other  things,  it  is  well  settled  that  a  statute  which  is 
made  for  the  good  of  the  public  ought,  although  it  be  penal,  to 
receive  an  equitable  construction.  When  it  is  considered  that 
this  statute  was  intended  to  strike  at  an  existing  evil,  deemed  to 
be  of  serious  injury  to  the  community,  it  cannot  well  be  doubted 
that  its  enactment  was  to  promote  the  public  good." 

The  case  of  Sickles  v.  Sharp,  13  Johns.  497,  involved  the  viola- 
tion of  an  act  to  protect  the  fishing  in  Hudson  river,  which  for- 
bade fishing  between  sunset  on  Saturday  and  sunrise  on  Monday, 
and  the  court  held : 

*'  The  rule  that  penal  statutes  are  to  be  construed  strictly  when 
they  act  on  the  offender,  and  inflict  a  penalty,  admits  of  some 
qualification.  In  the  construction  of  statutes  of  this  description^ 
it  has  been  often  held  that  the  plain  and  manifest  intention  of  the 
legislature  ought  to  be  regarded.  A  statute,  which  is  penal,  to 
some  persons,  provided  it  is  beneficial  generally,  may  be  equitably 
construed." 

In  both  these  cases  the  indictment  was  sustained  by  an  equit- 
able, and  not  by  a  strict,  construction  of  the  act. 

The  New  York  City  consolidation  act  of  1882  uses  almost  the 
same  language  as  the  statute  in  question,  embodying  the  words 
"  retailing,  dispensing  or  compounding  of  medicines  or  poisons." 
The  case  of  People  v.  Rontey  (Sup.)  4  N.  Y.  Supp.  235,  was  an 
appeal  from  a  conviction  under  that  act;  and  the  court,  at  page 
238,  in  affirming  the  conviction,  said: 

**  The  statute  was  in  the  nature  of  a  police  regulation  aimed  at 
greater  safety  to  the  people,  by  requiring  that  drugs  should  be 
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dispensed  only  by  experienced  persons,  to  whom  alone  that  duty 
should  be  assigned,  and  who  alone  should  be  permitted  to  dis- 
<5harge  it  The  appellant,  therefore,  was  not  justified  in  openly 
disregarding  the  provisions  of  the  statute,  which  required  im- 
portant and  substantial  forms  to  be  observed  before  attempting 
to  sell  drugs  and  medicines.  Public  safety  must  be  regarded  as 
superior  to  any  private  rights,  and  his  business  must  yield  to  the 
necessities  recognized  by  proper  legislation." 

It  makes  little  difference,  under  these  decisions,  whether  the 
statute  be  construed  strictly  or  equitably,  because  under  either 
construction  the  defendants  were  conducting  a  store  for,  and  were 
selling  or  retailing,  medicines,  not  under  the  supervision  of  a 
licensed  or  registered  pharmacist,  although  the  medicines  were  in 
the  "original  packages  of  the  manufacturer."  It  is  to  be  observed 
that  this  exception  in  the  sixth  section  relates  only  to  sales  by 
registered  pharmacists,  and  not  to  those  by  general  merchants. 

The  appellants  contend  that  the  word  "retailing"  involves  the 
opening  of  the  ultimate  original  package,  and  tlie  dividing  of  its 
contents  in  connection  with  the  ordinary  dispensing  or  compound- 
ing of  medicines,  and  that  this  word  must  be  interpreted  in 
connection  with  the  words  "dispensing  and  compounding,"  on 
the  principle  of  noscitur  a  sociia  The  three  words  have  three 
separate  meanings;  at  least,  the  word  "retailing"  differs  radically 
in  meaning  from  the  other  two  words  of  the  collocation,  and  has 
additional  meaning.  "To  retail"  is  differentiated  from  "to  whole- 
sale," and  there  can  be  no  doubt  that  the  selling  of  one  bottle  is 
a  clear  sale  at  retail.  The  defendants  contend  that,  while  dis- 
pensing and  compounding  require  the  experience  and  skill  of  a 
registered  pharmacist,  the  retailing  of  medicines  in  original  pack- 
ages, within  the  meaning  of  the  whole  statute,  implies  no  necessity 
for  the  exercise  of  similar  skill ;  that  the  statute  does  not  relate 
to  such  a  sale ;  that  section  8  of  the  statute  provides  that  it  does 
not  apply  to  or  interfere. with  the  business  of  wholesale  dealers; 
and  that,  if  any  other  construction  of  the  act  is  to  be  made,  we 
shall  be  compelled  to  the  logical  conclusion  that  it  is  a  crime  to 
sell  a  single  bottle  of  paregoric  or  quinine  in  its  original  pack- 
age, although  it  is  no  crime  to  wholesale  a  hundred  bottles  of  the 
same  medicina      We  cannot  agree  with  this  contention.     The 
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maoufacture  of  well-knowD  and  authenticated  remedies,  prepared 
under  the  sanction  of  a  chemist  and  physician,  is  not  likely  to 
work  any  injury  to  the  public;  And  the  eighth  section  of  the 
statute  was  intended  to  except  such  manufactures  from  the  opera- 
tion of  the  act  The  general  purpose  of  the  act  was  to  prevent 
the  conducting  of  stores  for  the  sale  of  drugs  and  medicines 
except  under  the  supervision  of  a  registered  pharmacist,  wlio  had 
passed  an  examination  as  to  his  skill  and  capacity,  although  even 
a  registered  pharmacist  was  not  to  be  held  responsible  for  the 
quality  of  *Mrugs,  chemicals,  and  medicines  in  the  original  pack- 
ages of  the  manufacturers*';  and  this  is  the  extent  of  the  excep- 
tion in  that  respect  But  the  sale  of  medicines  under  the  circum- 
stances in  question  is  not  within  either  of  the  exceptions  to  the 
statuta  The  bottle  of  paregoric  had  upon  it  the  different  amounts 
of  a  single  dose  for  infants  of  one  to  three  months  of  age,  for 
those  six  months  and  a  year,  respectively.  Surely,  this  is  one  of 
the  very  practices  which  the  statute  had  in  view,  and  the  legisla- 
ture intended  to  prevent  such  sales  except  by  registered  pharma- 
cists. An  ignorant  person  purchasing  the  paregoric  might  well 
rely,  as  it  was  intended  he  should  rely,  upon  these  directions, 
and  administer  the  medicine  accordingly;  and,  while  the  particu- 
lar directions  are  probably  correct  and  safe,  other  medicines  of  a 
more  dangerous  character  might  be  put  up  and  sold  in  the  same 
manner,  with  directions  not  safe,  and  not  approved  by  a  pharma- 
cist, and  thus  the  statutory  province  of  the  pharmacist  be  usurped, 
to  the  detriment  of  the  publia 

We  are  therefore  forced  to  the  inevitable  conclusion  that  the 
act  of  the  defendants  was  a  clear  violation  of  the  statute,  and  that 
the  judgment  of  the  county  court  must  be  affirmed. 

All  concur 
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AprU  10,  1897. 
PEOPLE  V.  WILLIAM  BAEBY. 

1.  Crixinal  law — Abbault  in  thb  thibd  dbgrbb. 

Assault  in  the  third  degree  is  one  of  the  crimes  enumerated  in  §  66  of 
the  Code  of  Criminal  Procedure. 

2.  Samb— Duty  of  maoibtratb. 

When  the  defendant  is  brought  before  the  magistrate,  it  is  the  latter^s 
duty  to  inform  him  of  his  rights  under  §§  57  and  58  of  the  Criminal 
Code. 

3.  Same. 

Where  the  justice  fails  to  comply  with  the  provisions  of  §  58,  and  de- 
fendant, in  ignorance  of  his  rights,  permits  an  adjournment,  a  denial,  on 
the  latter  day,  to  grant,  on  demand,  the  privilege  securedby  §  57  of  ap- 
plying to  a  county  judge  or  a  justice  of  the  supreme  court  for  a  cer- 
tificate that  it  is  reasonable  that  the  action  be  prosecuted  by  indictment,  is 
reversible  error. 

Appeal  from  a  judgment  convicting  defendant  of  assault  and 
battery  in  the  third  degree. 

January  6,  1896,  the  defendant  was  arrested,  and  taken  before 
Au  Dunham,  a  justice  of  the  peace  of  the  town  of  Manchester, 
charged  with  the  crime  of  assault  and  battery  in  the  third  degree ; 
and  in  the  justice's  minutes,  it  is  stilted  that  the  defendant  "was 
informed  by  me  of  his  right  to  counsel,  witnesses,  and  a  trial  by 
jury.  Defendant  asked  for  time  to  procure  counsel  and  witnesses 
and  pleads  not  guilty.  Adjourned,  at  the  request  of  defendant, 
until  the  8th  day  of  January,  1896,  at  11  o'clock  a.  m.  January  8, 
1896,  defendant  in  court,  in  charge  of  L.  Aldrich,  constable;  De- 
fendant, through  his  counsel,  asked  for  a  further  adjournment,  not 
exceeding  ten  days,  for  the  purpose  of  making  application  to  the 
county  judge  to  appear  before  the  grand  jury.  The  court  declines 
to  adjourn  the  cas&  Defendant  objects  to  the  jurisdiction  of  the 
court  for  the  following  reasons,  viz :  That  the  defendant  has  not 
been  allowed  sufficient  time  by  an  adjournment  to  get  leave  to 
have  his  case  presented  to  the  grand  jury.  Objection  overruled." 
The  justice  returns  that,  "after  hearing  the  evidence,  the  def end- 
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ant  was  found  gailtj  aa  charged;  and  it  is  adjudged  that  ne  be- 
imprisoned  in  the  penitentiary  of  Monroe  county  for  the  period  of 
ninety  days."  On  the  17th  of  January,  1896,  the  county  judge 
allowed  an  appeal  to  the  county  court,  and  an  affidavit  was  pre- 
sented to  him  stating  the  errors  claimed.  See  People  r.  Jewett, 
69  Hun,  550,  28  N.  Y.  Supp.  942.  Apparently,  after  hearing 
that  appeal,  the  judgment  of  the  justice  was  affirmed,  as  appear-s 
by  an  indorsement  upon  the  return  in  the  following  words  and 
figures:  "Appeal  affirmed  Feb.  25th,  1896.  J.  H.Metcalf,  On- 
tario County  Judge."  No  formal  judgment  of  affirmance  appears 
in  the  record  before  us.  The  defendant,  however,  in  his  notice  of 
appeal  to  this  court,  states  that  he  '^  appeals  to  the  appellate  division 
of  the  supreme  court  from  the  judgment  of  conviction  rendered 
against  him  in  this  court  on  the  25th  day  of  February,  1896."  On 
the  14th  of  March,  1896,  the  county  judge  of  Ontario  county 
granted  a  certificate,  in  which  he  stated,  viz.  "  that,  in  my  opinion, 
there  is  reasonable  doubt  whether  said  judgment  should  stand." 

Ellis  &  Griffith,  for  appellant 

Royal  R  Scott,  Dist,  Atty.,  for  the  People. 

HARDIN,  P.  J. — Assault  in  the  third  degree  is  one  of  the 
crimes  enumerated  in  section  56  of  the  Code  of  Criminal  Procedure, 
which  section  declares  that,  subject  to  the  power  of  removal,  courts 
of  special  sessions  have,  in  the  first  instance,  excluave  jurisdiction 
to  hear  and  determine  charges  of  misdemeanora 

"  When  a  person  is  brought  before  a  magistrate  charged  with 
commission  of  any  of  the  crimes  mentioned  in  section  56,  and  asks 
that  his  case  be  presented  to  the  grand  jury,  the  proceedings  shall 
be  adjourned  for  not  less  than  five  nor  more  ten  days." 

That  section  further  provides,  viz.  : 

"And  when  the  defendant  is  brought  before  the  magistrate,  it 
shall  be  the  duty  of  the  magistrate  to  inform  him  of  his  rights 
under  section  57  and  this  section." 

It  is  very  obvious  that  upon  the  6th  of  January,  when  the  de- 
fendant was  brought  before  the  justice,  he  failed  to  comply  with 
the  provisions  of  section  58,  just  quoted  ;  and  it  is  inferable  that, 
the  defendant,  in  ignorance  of  his  rights,  permitted  an  adjoam- 
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raent  to  take  place  to  the  8th  day  of  January,  1896,  at  which  time 
he  appeared  with  counsel,  and  demanded  the  privilege  secured  to 
him  by  section  57  of  applying  to  a  county  judge  or  justice  of  the 
supreme  court  for  a  certificate  that  it  was  reasonable  that  the  ac- 
tion should  be  prosecuted  by  indictment  His  application  on  the 
8th  was  refused.  It  is  presumable  that  had  he  been  informed  on 
the  6th  of  his  rights,  in  accordance  with  the  duty  imposed  on  the 
justice  by  section  58,  he  would  have  availed  himself  of  the  riglit 
to  apply  to  a  county  judge  or  a  justice  of  the  supreme  court  for  a 
certificate.  When  the  legislature  provided  for  exclusive  jurisdic- 
tion iu  a  couri  of  special  sessions  of  certain  crimes,  it  was  careful 
to  provide  that  opportunity  should  be  allowed  to  apply  to  a  judge 
of  a  court  of  record  for  a  certificate  that  the  exigencies 
ofthecaseweresuch  that  the  usual  mode  of  trial  should  be  through 
the  instrumentality  of  an  indictment;  and  a  part  of  that  provision 
was  the  enactment  of  the  language  found  in  section  58  of  the  Code 
of  Criminal  Procedure,  expressly  declaring  it  to  be  "the  duty  of 
the  magistrate  to  inform  him  [the  defendant]  of  his  rights"  under 
section  57,  which  latter  section  provides  that,  upon  filing  a  certifi- 
cate ofthe  county  judge  or  a  justice  of  the  supreme  court  "  that  it  is 
reasonable  that  such  charge  be  presented  by  indictment,'*  and  upon 
giving  the  bail  mentioned  in  that  section,  "all  proceedings  before 
the  magistrate  shall  be  stayed."  It  is  quite  evident  from  the  jus- 
tice's return  that,  had  he  performed  the  duty  impossed  upon  him 
by  section  58  at  the  time  the  defendant  was  brought  before  him, 
an  application  would  have  been  made  to  the  county  judge  or  a 
justice  of  the  supreme  court  for  a  certificate.  If  the  justice,  on 
the  adjourned  day,  had  yielded  to  the  request  of  the  defendant, 
and  granted  the  adjournment  then  sought,  and  thus  afforded  the 
defendant  an  opportunity  to  apply  for  a  certificate,  the  defendant 
would  have  enjoyed  all  rights  secured  to  him  by  the  two  sections 
referred  to.  But  the  justice,  having  failed  to  do  his  duty  under 
section  58,  by  refusing  the  adjournment  requested,  sought  to  visit 
upon  the  defendant  consequences  which  the  defendant  had  never 
intelligently  and  understandingly  assumed. 

Section  211  of  the  Code  of  Criminal  Procedure  provides  as  fol- 
lows: 

"  If  the  crime  with  which  the  defendant  is  charged  be  one  triable, 
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as  hereinbefore  provided,  by  a  court  of  special  sessions  of  the 
county  in  which  the  same  was  committed,  the  magistrate,  before 
holding  the  defendant  to  answer,  must  inform  him  of  his  right  to 
be  tried  by  a  jury  after  indictment,  and  must  ask  him  how  he  will 
be  tried." 

In  the  course  of  the  opinion  delivered  in  People  v.  Austin,  49 
Hun,  396,  3  N.  Y.  Supp.  578,  it  was  said,  in  reference  to  the  sec- 
tion just  quoted,  viz. : 

**This  last  section  seems  to  have  been  adopted  for  the  purpose 
of  preserving  a  practice  which  prevailed  prior  to  the  adoption  of 
the  Code  of  Criminal  Procedure. '  ' 

The  legislature  conferring  upon  courts  of  special  sessions  ex- 
clusive jurisdiction  was  challenged  at  one  time  as  being  unconstitu- 
tional, and  in  the  course  of  the  opinion  in  People  v.  Austin,  supra, 
it  was  said,  "  Its  validity  has  been  sustained;"  and  numerous 
cases  are  cited  in  support  of  that  conclusion.  We  think  the  pri- 
vileges secured  to  a  defendant  should  be  carefully  preserved,  and 
that  the  justice,  under  the  circumstances  of  the  case  as  developed 
by  the  record  before  us,  deprived  the  defendant  of  an  important 
right,  and  that  the  practice  ought  not  to  be  sustained.  People  v. 
Freile^eh,  11  App.  Div.  409,  42  N.  Y.  Supp.  373. 

In  People  v.  Cowie,  88  Hun,  502,  34  N.  Y.  Supp.  888,  it  was 
said  in  the  course  of  the  opinion,  viz.  : 

"  The  right  of  the  defendant,  under  section  58  of  the  Code  of 
Criminal  Procedure,  to  have  time  to  make  that  application,  is  a 
legal  right,  guarantied  by  statute,  and  not  one  resting  in  the  dis- 
cretion of  the  justice ;  and,  when  the  defendant  complies  with  the 
requirements  of  the  statute  in  making  the  demand  it  is  error  in  the 
magistrate  to  refuse,  which  may  be  reviewed  on  appeal." 

We  are  of  the  opinion  that  the  county  court  and  court  of  special 
sessions  should  be.  reversed. 

Judgment  of  the  county  court  of  Ontario  county  and  of  the 
court  of  special  sessions  reversed,  and  the  defendant  discharged. 

All  concur. 

NOTE  ON  CERTIFICATE  UNDER  §  57  OF  CRIMINAL  CODE. 
Section  57  of  Criminal  Code  provides  a  procedure  for  obtaining,  from  a 
county  judge  or  justice  of  the  supreme  court,  a  certificate,  entitling  the  case  to 
go  to  the  grand  jury.  People  v.  Austin.  49  Hun,  898;  19  S.  R.  523;  8  Supp.  579. 
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Wliere  the  defendant  is  informed  of  his  rights  under  this  section,  and  waives 
them,  and  his  intoxication,  if  any,  is  not  to  such  a  degree  as  to  incapacitate 
him  from  comprehending  the  statements  made  to  him  by  the  magistrate,  the  re- 
fusal to  grant  an  adjournmeot  on  this  ground  is  not  error.  People  v.  Cam- 
rick,  89  S.  R.  596;  15  Supp.  488. 

One  may  be  in  such  a  mental  condition  by  reason  of  intoxication  as  to  be  in. 
capable  of  making  the  request  provided  for  by  this  section.  People  v.  Cam- 
rick,  39  S.  R.  596;  15  Supp.  438.  The  magistrate's  return  as  to  this  subject 
will  be  accepted  as  correct  by  the  appellate  court,  unless  there  is  very  stiong 
evidence  to  impeach  its  correctness.    Id. 

By  this  section,  the  mngistrate  is  required  to  inform  the  accused  of  his  right 
under  this  and  the  preceding  section,  to  remove  the  proceeding  so  that  it  may 
be  tried  after  indictment,  if  the  requisite  certificate  and  bail  can  be  obtained. 
People  V.  McGann,  45  Him,  57;  6  8.  R.  541.  A  failure  to  give  notice  to  the 
prisoner  in  pursuance  of  this  section,  is  not  a  Jurisdictional  defect.  Id.  The 
requirement  is  not  mandatory,  but  only  directory.  Id.  The  right  of  trial  by 
indictment,  of  which  the  magistrate  is  required  by  this  section  to  inform  the 
defendant,  is  one  that  he  can  waive.  Id.  By  a  demand  of  an  immediate  trial 
by  the  court,  he  waives  all  considerations  of  other  modes  of  proceeding  than 
the  one  demanded.     Id.     See  People  v.  Barry,  Ante. 

In  cases  were  courts  of  special  sessions  have  in  the  first  instance,  exclusive 
jurisdiction  to  hear  and  determine  charges  for  misdemeanors  within  their  res- 
])ective  counties,  prosecution  by  indictment  is  permitted  only  when  the  certifi- 
cate, as  provided  in  this  section,  has  been  made.  People  ex  rel.  Knatt  v. 
Davy,  65  S.  R.  162;  32  Supp   106. 

When  a  person  is  brought  before  a  magistrate  charc^ed  with  a  crime,  triable 
only  by  the  magistrate  sitting  as  a  court  of  special  Fcssions.  and  asks  that  the 
case  be  presented  to  the  grand  jury,  he  has,  under  this  section,  an  absolute 
right  to  an  adjournment  to  enable  him  to  procure  a  judge's  certificate  that  it 
is  reasonable  that  the  charge  be  prosecuted  by  indictment.  People  v.  Cowie, 
88.  Hun,  498;  69  S.  R.  83.  The  right  of  the  defendant  to  have  time  to  make 
application  is  a  legal  right,  guaranteed  by  statute,  and  not  one  resting  in  the 
discretion  of  the  justice;  and.  when  the  defendant  complies  with  the  require- 
ments of  the  statute  in  making  the  demand,  it  Is  error  in  the  magistrate  to  re- 
fuse, which  may  be  reviewed  on  appeal.  M.  The  defendant's  right  to  such 
an  adjournment  is  not  waived  by  his  having  previously  appeared  and  pleaded 
to  the  merits  and  demanded  a  jury  triVil,  when  it  is  shown  that  before  any 
further  step  was  taken  in  the  trial  by  jury,  the  defendant  withdrew  his  demand 
for  such  a  trial  and  asked  that  his  case  be  presented  to  the  grand  jury.  Id. 
If  the  case  is  only  triable  before  the  magistrate,  as  such,  and  not  before  a  court 
of  special  sessions,  it  is  error  to  try  it  before  a  Jury.  And  the  trial  and  con- 
viction by  the  jury  give  the  justice  no  right  to  pronounce  judgment  and  issue 
warrant  for  committal  of  the  defendant.    Id. 

The  general  term  cannot,  on  an  appeal  from  the  judgment  of  the  court  of 
sessions,  modifying  the  Judgment  of  the  special  sessions,  review  the  refusal  of 
the  county  judge  to.  grant  the  certificate  authorized  by  this  section.    People  v. 
Wilber,  89  8.  R.  748;  16  Supp.  486. 
Vol.  XII-46 
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January,  1897. 
PEOPLE  V.  ACHILLE  J.  OISHEI. 

1.  Indictment— SuPBBBBDiNG. 

Where  the  first  indictment  charges  forgery  in  altering  an  ordering  of  the 
surrogate's  court,  and  the  second  charges  the  alteration  of  the  order  and 
uttering  it  as  true,  with  intent  to  deceive,  the  first  is  not  superseded  by 
the  second  indictment. 

2.  Criminal  law— Deceit. 

The  alteration  of  an  order  of  the  surrogate's  court  so  as  to  make  It  false 
and  misleading  is  a  deceit  within  the  meaning  of  §  148  of  the  Penal  Code. 

Motion  to  quash  indictment  for  forgery  and  demurrer  to  the 
iDdictmeDt  for  deceit 

Daaiel  J.  Kenefick,  Dist  Atty.,  for  the  peopla 

Charles  Oishei,  for  defendant 

TITUS,  J. — At  the  last  September  term  of  the  supreme  court 
the  defendant  was  indicted  by  the  grand  jury  for  the  crime  of 
forgery,  in  altering  and  forging  an  order  of  the  surrogate's  court 
of  Erie  county.  On  the  same  day  and  at  the  same  time  the  grand 
jury  also  presented  to  the  court  another  indictment  against  the  de- 
fendant, for  the  crime  of  deceit  "  with  intent  to  deceive  the  court 
and  a  party  to  an  action  and  proceeding,"  under  section  148  of  the 
Penal  Coda  Both  indictments  are  indorsed  by  the  clerk  as  having 
been  filed  on  the  9th  day  of  October,  and  the  defendant  arraigned 
on  the  same  day  on  both  indictments;  the  clerk  entering  in  his 
minutes  the  indictment  for  forgery  first  The  defendant  moves 
to  quash  the  indictment  for  forgery  on  the  ground  that  it  is 
**  deemed  to  be  superseded  "  by  the  indictment  for  deceit ;  claiming 
it  was  the  second  indictment  found  for  the  same  offense,  or  for  the 
same  matter.  The  defendant  also  demurs  to  the  indictment  for 
deceit  on  the  ground  that  the  facts  set  forth  in  the  indictment  do 
not  constitute  a  crima  Both  motions  were  made  at  the  same 
time,  and  may  be  disposed  of  together.  Thequestions  will  be 
considered  in  the  order  stated. 
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Section  42  ot  article  1,  p.  1941  (inarg.  p.  726),  tit  *,  a  2,  of  part 
2  of  the  Revised  Statutes  (9th  Ed.),  provides: 

*'lf  there  be  at  any  time  pending  against  the  same  defendant 
two  or  more  indictments  for  the  same  offense,  or  two  or  more  in- 
dictments for  the  same  matter,  although  charged  as  different  of- 
fenses, the  indictment  first  found  shall  be  deemed  to  be  superseded 
by  such  second  indictment" 

Aside  from  the  statute,  there  is  but  little  authority  throwing 
any  liglit  upon  a  proper  construction  of  its  provisions.  The  lan- 
guage itself  is  plain,  and  would  seem  to  need  no  explanation  or 
interpretation  other  than  that  afforded  by  the  language  used.  If 
there  be  **  two  or  more  indictments  for  the  same  offense,  or  for  the 
same  matter,  the  indictment  first  found  shall  'be  deemed  to  be  su- 
pei-seded  by  the  second."  It  is  clear  that  the  indictments  in  this 
case  are  not  for  tlie  same  offense,  one  being  for  forgery  and  the 
other  for  deceit  They  are  distinct  statutory  offensea  Is  the  in- 
dictment for  deceit  for  the  same  matter  7  If  it  is,  then  the  de- 
fendant's motion  must  be  granted.  People  v.  Barry,  10  Abb. 
Prac.  225.  In  People  v.  Rynders,  12  Wend.  425,  the  defendant 
was  indicted  for  forgery  in  signing  the  name  of  Graves  &  Merrick 
by  Henry  Allen,  who  was  the  agent  of  Graves  &  Merrick;  the  de- 
fendant representing  himself  to  be  Henry  Allen,  such  agent  On 
the  day  succeeding  that  on  which  the  indictment  for  forgery  was 
found,  another  indictment  was  found  against  the  defendant  for  the 
same  matter,  in  falsely  representing  and  pei-sonating  one  Henry 
Allen,  and,  in  such  assumed  character,  receiving  the  sum  men- 
tioned in  the  forgery  indictment  namely,  a  check,  less  the  amount 
of  discount  On  reviewing  the  case  in  the  supreme  coijrt.  Justice 
Savage,  after  quoting  the  section  of  the  Revised  Statutes  as  above, 
said: 

"  The  answer  to  this  objection  is  that  the  offeiises  charged  were 
entirely  distinct,  and  I  see  no  reason  why  the  defendant  might  not 
be  punished  for  botL  The  one  is  for  forgery.  That  offense  was 
completed  by  the  act  of  signing  another  person's  name  with  intent 
to  defraud.  *  *  *  The  act  of  personating  Allen  was  not  ne- 
cessarily connected  with  the  forgery,  nor  can  the  personating  of 
Allen  and  the  forgery  of  the  check  be  considered  the  same  offense 
or  matter." 
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It  is  difficult  to  determine  from  the  facts  before  the  court  which 
indictment  was  first  found.  Both  were  found  at  the  same  term, 
and  presented  by  the  grand  jury  in  open  court,  and  filed  with  the 
clerk  on  the  same  day  at  the  same  time,  although  it  is  stated  m 
the  moving  papei*s  that  the  defendant  was  first  arraigned  on  the 
forgery  imlictment  Section  144  of  the  Code  of  Criminal  Pro- 
cedure  provides  that  "an  indictment  is  found  *  *  *  when 
it  is  duly  presented  by  the  gnind  jury  in  open  court  and  there  re- 
ceived and  filed."  It  does  not  seem  reasonable  that  the  provision 
of  the  Revised  Statutes  which  was  intended  for  the  benefit  of  a 
defendant  and  should  be  rendered  nugatory  because  the  grand  jury 
presented  two  indictments  at  the  same  time.  One  should  be  deemed 
as  having  been  "  firdt  found."  While  it  is  impossible  to  determine 
that  fact  from  the  record  in  this  case,  I  think  the  well-known 
practice  in  criminal  prosecutions  is  to  fii'st  investigate  the  greater 
crime,  and  charge  the  defendant  by  indictment  with  it,  and  then, 
if  the  same  facts  constitute  a  crime  of  a  lesser  degree,  to  set  it  out 
in  a  second  count,  or  if  the  facts  may  constitute  another  oSense, 
not  of  the  same  character,  but  a  lesser  crime,  to  present  them  by  a 
second  indictment  The  disposition  of  this  motion  on  the  other 
grounds  renders  it  unnecessary  to  determine  which  indictment  was, 
within  the  meaning  of  thestatute,  firet  found.  The  indictment  for 
forgery  is  a  simple  allegation  that  the  defendant,  being  an  attor- 
ney of  the  supreme  court,  did  wrongfully  and  unlawfully,  with 
intent  to  deceive,  "alter  and  falsify  the  order  and  decree  of  the 
surrogate  of  Erie  county  " ;  setting  out  in  full  the  order  of  the  sur- 
rogate, and  containing  the  usual  formal  allegations  required  in 
forgery  indictments.  The  indictment  for  deceit  is  much  more 
specific,  and  charges  the  defendant  with  intent  to  deceive  the  court 
and  a  party  to  an  action.  It  sets  forth  in  full  the  order  of  the  sur- 
rogate, and  further  alleges  that  Rosario  Maggio  was  the  adminis- 
trator of  the  estate  of  one  Mellunzo,  and  that  an  action  was  com* 
menced  and  judgment  recovered  in  that  action  against  the  Lake 
Shore  &  Michigan  Southern  Railway  Company  for  $2,500  dam- 
ages for  causing  the  death  of  said  Mellunzo,  The  order  of  the 
surrogate  authorized  the  administrator  to  enforce  collection  of  the 
judgment,  and  to  receive  the  moneys  thereon ;  modifying  the  ori- 
ginal letters  of  administration,  and  evidently  intended  to  grant 
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full  power  as  a  general  administrator.  The  indictment  further 
charges  that  an  agreement  was  m.ade  by  the  parties  to  the  action 
whereby  the  judgment  obtained  against  the  railroad  company  was 
to  be  compromised  for  $2,600  whenever  the  administrator  should 
obtain  the,  necessary  authority  from  the  surrogate  so  to  do,  £(nd, 
to  enable  him  to  compromise  the  judgment,  tlie  words  ''compro- 
mise the  same"  were  added  by  the  defendant,  who  was  attorney 
for  the  administrator;  and  it  further  alleges  that  he  uttered  and  put 
oflE  as  true  the  order  of  the  surrogate,  so  altered,  to  the  defendant 
in  that  action,  the  railway  compaify,  and  to  the  attorney  of  that 
company,  with  the  intent  to  deceive  said  company.  There  is  no 
allegation  in  the  indictment  that  the  defendant  deceived  the  court 
or  any  person,  bnt  that  what  was  done  was  done  with  the  intent 
to  deceive.  It  has  seemed  necessary  to  state  the  facts  set  out  in 
the  deceit  indictment  quite  fully,  to  determine  whether  it  is  for 
the  same  offense  or  for  the  same  matter  as  the  indictment  for  for 
gery.  The  case  of  People  v.  Ryndera,  supra,  is  the  only  authority 
to  which  I  have  been  referred,  or  which  1  have  been  able  to  find, 
bearing  directly  upon  this  question.  The  defendant  is  charged, 
under  Pen.  Code,  §  511,  with  forgery  in  the  second  degree.  It 
provides,  **  A  person  is  guilty  of  forgeiy  in  the  second  degree, 
who  with  intent  to  defraud.  *  *  *  forges  a  judgment  roll, 
judgment  order  or  decree  of  any  court'*  The  indictment  is  suffi- 
cient to  charge  a  crime  under  this  section, — of  forging  an  order, — 
and  all  of  the  necessary  facts  are  alleged  to  that  end.  Section  148 
of  the  Penal  Code  provides  for  a  distinct  offense,  and  requires  a 
statement  of  facts  which  may  or  may  not  constitute  the  crime  of 
forgery.  The  proof  to  make  out  a  case  is  entirely  different,  and 
requires  a  different  kind  of  evidence  to  convict  of  this  offense. 
While  some  of  the  facts  alleged  in  the  forgery  indictment  are 
necessarily  involved  in  indictment  for  deceit,  it  does  not  thereby 
become  the  same  offense,  nor  the  "  same  matters  "  as  are  alleged  to 
constitute  the  crime  of  forgery^  I  am  therefore  of  the  opinion 
that  both  indictments  can  stand,  and  that  the  forgery  indictment  is 
not  superseded  by  the  indictment  for  deceit 

The  defendant  demurs  to  the  indictment  for  deceit  on  the  ground 
that  the  facts  set  forth  in  the  indictment  do  not  state  a  crime. 
Section  148  of  the  Penal  Code  provides  "that  an  attorney  or  coun- 


Digitized  by  VjOOQIC 


J 


366  NEW   YORK  CRIMINAL   REPORTS,  VOL.  XIL 

selor  who  is  guilty  of  any  deceit  or  collusion  with  intent  to  de- 
ceive the  court  or  any  party  "  is  guilty  of  a  misdemeanor.  Sub- 
stantially the  same  language  is  used  in  section  70  of  the  Code  of 
Civil  Procedure,  which  provides  a  civil  remedy  for  the  injured  par- 
ty, and  also  declares  it  to  be  a  misdemeanor,  A  party,  must,  un- 
der this  statute,  be  guilty  of  "  deceit "  ;  and,  if  he  is  guilty  only  of 
an  intent  to  deceive,  the  oflfense  does  not  fall  within  the  statute. 
The  statute  does  not  define  what  deceit  is,  and  its  meaning  must 
be  sought  elsewhera  It  is  not  an  unusual  word  in  our  law  books, 
and  was  an  offense  at  common  law.  Before  this  statute  there  was 
no  punishment  by  indictment,  for  imposing  upon  or  deceiving  a 
court  by  an  attorney  who  might  gain  some  advantage  by  sharp 
practice,  false  statement,  or  in  withholding  some  fact  from  the 
court  which  he  was  in  good  faith  bound  to  disclosa  Oftentimes 
the  court  was  powerless  to  protect  itself,  and  this  statute  was  evi- 
dently intended  to  meet  that  condition.  It  is  the  claim  of  the 
learned  counsel  for  the  defendant  that,  to  be  guilty  of  deceit,  a 
person  must  have  made  fraudulent  representations  resulting  in 
damage,  and  the  inability  of  the  person  damaged  to  prevent  fraud. 
In  an  action  for  damages  for  deceit,  it  is  undoubtedly  a  correct 
statement  of  the  rule,  under  the  well-known  maxim  that  no  action 
for  fraud  without  damnges  can  be  maintained.  In  a  civil  action 
deceit  or  fraud  must  be  followed  by  damages,  but  such  is  not 
necessarily  the  rule  in  criminal  actions.  The  statute  makes  many 
offenses  punishable  where  no  damages  have  resulted,  such  as  for- 
gery, counterfeiting,  and  attempts  to  commit  crime.  So  it  is  com- 
petent for  the  legislature,  to  declare  that  any  person  practicing 
deceit  may  be  punishable  as  for  a  crime.  While  may  definitions 
for  deceit  are  given  in  the  books,  and  in  some,  that  the  person 
practicing  deceit  must  accomplish  something  in  the  way  of  damage 
to  another,  it  does  not  seem  to  me  that  it  necessarily  follows  that 
a  party  may  not  be  guilty  of  deceit,  in  a  criminal  sense,  even 
though  no  damage  resulta  In  this  case  it  means  the  quality  of 
being  false  or  misleading.  The  concealment  or  perversion  of  the 
truth, — a  trick  or  device  which  tends  to  mislead  another,  although 
not  necessarily  accomplishing  that  result  When  a  person  uses 
means  which  are  deceitful,  or  which  tend  to  deceive  the  court  or 
another  person,  such  as  lying  or  producing  false  papers,  it  would 
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be  too  strict  a  definition  to  hold  that  although  he  intended  to  de- 
ceive, but  as  he  failed  in  accomplishing  any  result,  he  was  not  in 
fact  guilty  of  using  deceit  I  think  this  is  the  sense  in  which  the 
legislature  used  the  term.  Otherwise  the  statute  is  to  no  good 
purpose.  It  was  to  protect  the  court  against  this  very  common 
offense.  In  Looff  v.  Lawton,  14  Hun,  588,  the  action  was  for 
damages.     The  court  say : 

**  There  seems  to  be  no  good  reason  for  confining  the  term  *  deceit* 
to  common  law  or  statutory  cheats.  *  *  *  The  common  law 
as  well  as  the  statute  of  obtaining  property  by  false  pretenses  were 
adequate  to  the  punishment  of  all  such  offenses,  whether  committed 
by  lawyers  or  laymen.  *  *  *  There  was  no  occasion,  there- 
fore, for  another  statute  to  punish,  or  to  give  an  action  for,  the 
deceit  of  lawyers,  unless  the  legislature  intended  that  the  class  of 
persons  intended  should  be  liable  for  acts  which  would  be  insuffi- 
cient to  establish  a  crime  or  a  cause  of  action  against  citizens 
generally.  *  *  *  To  mislead  a  court  or  a  party  is  to  deceive 
it,  and,  if  knowingly  done,  constitutes  criminal  deceit" 

The  statute  creates  a  new  offense,  and  cannot  be  interpreted  by 
the  rules  of  the  common  law  in  criminal  actions.  It  provides  that 
ceitain  conduct  on  the  part  of  an  attorney  shall- be  an  offense,  a 
misdemeanor,  whether  he  profits  by  it  or  not;  and  whether  the 
alteration  of  the  surrogate's  decree  in  this  c:ise  changed  its  legal 
effect  is  not,  as  I  understand  the  statute,  of  any  consequence  in  de- 
termining whether  deceit  is  charged  in  the  indictment  The  in- 
dictment follows  the  language  of  the  statute,  and  then  states  facts 
which,  if  true,  are  deceitful  and  fraudulent  It  I  am  right  in  my 
construction  of  the  statute,  then  the  motion  to  supersede  the  in- 
dictment for  foroery  must  be  denied,  and  the  demurrer  to  the  in- 
dictment for  deceit  overruled. 


Digitized  by  VjOOQIC 


868  NEW   YORK  CRIMINAL  REPORTS,   VOL.    XIL 

(Routt  oi  ^piiraK 

May  4, 1897. 
PEOPLE  V.  GEORGE  NELSON. 

1.  Seduction— Limitation. 

The  two  years'  limitation  for  the  finding  of  an  indictment  for  seduction 
under  promise  of  marriage  begins  to  run  from  the  time  of  the  commission 
of  the  first  offense  between  the  parties,  notwithstanding  the  proBecutrix  is 
then  only  fifteen  years  of  age. 

2.  Same. 

A  woman  can  be  seduced  but  once  under  g  g  284  and  285  of  the  Penal 
Code. 

8.  Same— Age  of  consent. 

The  age  of  consent,  fixed  by  §  278  of  the  Penal  Code,  does  not  apply  to 
the  crime  of  seduction  under  promise  of  marriage. 

4.  Same— Pretioub  chaste  character. 

The  term  ''previous  chaste  character,"  as  used  in  §  284  of  the  Penal 
Code,  does  not  mean  reputation  for  chastity  but  actual,  personal  tu:- 
tue. 

Appeal  from  a  judgment  of  the  general  term  affirming  a  judg- 
ment of  the  general  term  affirming  a  judgment  of  quarter  sessions 
convicting  him  of  seduction,  entered  on  the  verdict  of  a  jury. 

On  the  27th  of  September,  1893,  the  defendant  was  indicted 
"  for  that  the  said  George  Nelson,  on  or  about  the  7th  day  of  De- 
cember, 1892,  and  on  divers  other  times  before  and  after  that  date, 
*  *  *  under  promise  of  marriage,  did  feloniously,  wrongfully, 
and  willfully  seduced  and  have  sexual  intercourse  with  one  Fannie 
A.  Moore,  *  *  ♦  then  and  there  being  an  unmarried  female 
of  previous  chaste  character."  In  June,  1895,  he  was  tried,  con- 
victed, and  sentenced  to  state's  prison  for  the  term  of  three  years. 
He  appealed  to  the  general  term  of  the  supreme  court,  which  af- 
firmed the  judgment,  and  he  now  appeals  to  this  court  Farther 
facts  appear  in  the  opinion. 

Thornton  A.  Niven,  for  appellant 

George  McLaughlin,  for  respondent 
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VANN,  J. — In  March,  1891,  when  the  defendant  was  twenty 
jears  of  age  and  the  prosecutrix  was  fifteen  he  asked  her 
to  marry  him,  and  she  said  that  she  would  if  her  parents  would 
consent.  On  the  2d  of  August  following,  he  proposed  sexual  in- 
tercourse, which  she  at  first  refused,  but  upon  his  promise  to  many 
her  "if  anything  happened,*'  as-  soon  as  she  discovered  that  she 
was  pregnant,  she  finally  consented.  From  that  time  until  March, 
1893,  he  had  connection  with  her  every  two  or  three  months,  and 
on  each  occasion,  according  to  her  statement,  before  the  act,  he 
promised  to  marry  her  "if  he  got  her  into  trouble."  On  the  11th 
of  February,  1892,  the  day  that  she  became  sixteen  years  old 
there  was  a  mutual  promise  to  marry,  without  any  condition. 
After  this,  however,  the  same  as  before,  each  act  of  sexual  inter- 
course was  preceded  by  a  promise  exacted  by  her  that  he  would 
marry  her  if  she  became  pregnant.  The  firat  time  that  he  had  to 
do  with  her  after  she  was  sixteen  was  on  the  4th  of  July,  1892. 
As  the  indictment  was  not  presented  until  September,  1893,  or 
inore  than  two  years  after  the  first  act  of  sexual  intercoui*se,  the 
defendant  insisted  upon  the  trial,  and  insists  upon  this  appeal,  that 
his  conviction  was  barred  by  the  limitation  prescribed  by  section 
285  of  the  Penal  Code.  He  further  claims,  and  the  point  was 
distinctly  made  at  the  trial,  that,  if  any  subsequent  act  is  relied 
npon  to  convict,  it  does  not  satisfy  the  statute,  because  at  that  t^rae 
the  prosecutrix  had  ceased  to  be  chaste.  The  position  of  the  peo- 
ple upon  the  subject  is  that  all  intercourse  with  the  prosecutrix  be- 
fore she  became  sixteen  is  conclusively  presumed  to  have  been 
without  her  consent,  because,  by  the  statute  then  in  force,  the  "age 
of  consent "  was  sixteen  years,  and,  accordingly,  they  seek  to  avoid 
the  bar  of  the  statute  by  basing  the  conviction  on  the  firat  act  of  in- 
tercourse that  occurred  after  she  became  of  that  age. 

Seduction  under  promise  of  marriage  was  not  a  crime  at  com- 
mon law,  but  was  made  such  by  chapter  111  of  the  Laws  of  1848. 
This  statute  was  substantially  re-enacted  in  the  Penal  Code,  which 
provides  that  "a person  who,  under  promise  of  marriage,  seduces 
and  has  sexual  intercourse  with  an  unmarried  female  of  previous 
chaste  character,  is  punishable  by  imprisonment  for  not  more  tlian 
five  years,  or  by  a  fine  of  not  more  than  one  thousand  dollars,  or 
by  both."  Pen.  Code,  §  284.  By  the  next  section  it  is  provided 
Vol.  XII— 47 
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that  "  the  subsequent  intermarriage  of  the  parties,  or  the  lapse  of 
two  years  after  the  commission  of  the  offense  before  the  finding  of 
an  indictment,  is  a  bar  to  a  prosecution  for  a  violation  of  the  last 
section."  Id.  §  285.  No  age  of  consent  is  mentioned  in  any  of 
the  sections  relating  to  the  subject  of  seduction,  but  the  statute 
which  defines  the  crime  of  rape  provided,  at  the  time  the  offense 
in  question  is  alleged  to  have  been  committed,  that  "a  person  who 
perpetrates  an  act  of  sexual  intercourse  with  a  female  not  his  wife, 
under  the  age  of  sixteen  years,  under  circumstances  not  amounting 
to  rape  in  the  firet  degree,  is  guilty  of  rape  in  the  second  degree, 
and  punishable  with  imprisonment  for  not  more  ten  years."  Laws 
1892,  a  825,  amending  section  278  of  the  Penal  Code.  In  1895 
the  section  was  further  amended  so  as  to  increase  the  limit  of 
age,  as  applied  to  rape,  to  the  period  of  eighteen  years,  although 
under  the  Revised  Statutes  it  was  but  ten  years.  Laws  1895,  c. 
460;  2  Rev.  St  (4th  Ed.)  p.  849,  §  22.  The  only  other  statute 
relating  to  the  subject  of  age,  as  applied  to  the  relations  of  the 
sexes,  is  the  Code  of  Civil  Procedure,  which  provides  that  an  action 
may  be  maintained  by  a  woman  to  annul  her  marriage  when  she 
IkuI  not  attained  the  age  of  sixteen  at  the  time  of  the  marriage, 
and  it  took  place  without  the  consent  of  one  having  legal  charge 
of  lier  person,  was  not  followed  by  consummation  or  cohabitation, 
and  was  not  ratified  after  she  attained  the  age  of  sixteen  years.  Code 
Civ.  Proc.  §  1742.  None  of  these  limitations  upon  the  power  to 
consent  have  been  expressly  applied  by  statute  to  the  crime  of 
seduction,  and  we  have  no  power  to  extend  them  by  implication 
to  an  offense  that  is  purely  statutory.  Penal  statutes  must  be 
strictly  construed,  and  cannot  be  extended  to  cases  that  are  not 
clearly  covered  thereby.  An  essential  element  in  the  crime  of 
seduction  is  the  consent  of  the  female,  founded  upon  a  contract  to 
marry,  and  plain  language  on  the  part  of  the  legislature  would  be 
necessary  to  permit  us  to  hold  that  the  prosecutrix,  although  old 
enough  to  make  that  contract,  was  not  old  enough  to  consent  to 
the  defendant's  advances.  People  v.  Alger,  1  Parker,  333 ;  Crozier 
v.  People,  Id.  453,  456.  This  is  especially  true  since,  by  another 
section  of  the  same  statute,  an  act  of  sexual  intercourse  with  a 
female  under  sixteen,  whether  chaste  or  not,  even  with  her  consent 
and  without  any  promise  of  marriage,  was  made  a  crime  of  a  graver 
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natareL  As  protection  wus  thus  afforded  to  girls  under  the  pre- 
scribed age  by  the  severe  punishment  imposed  for  rape,  it  is  not 
probable  that  the  legislature  intended  to  import  the  age  limit  into 
the  seduction,  because  there  was  no  necessity  for  it,  and  nothing 
to  indicate  any  intention  to  do  so.  If  the  people  had  seen  fit  to 
prosecute  the  defendant  for  rape  committed  upon  the  prosecutrix 
prior  to  February,  1892,  neither  the  presence  nor  the  absence  of 
consent  would  have  been  material,  except  as  to  the  degree  merely ; 
and  the  statute  of  limitations  would  have  been  five  years  instead 
of  two.  Cr.  Code,  §  142.  As  they  did  not  do  so,  but  proceeded 
against  him  for  another  crime,  quite  distinct  in  theory  and  nature, 
they  must  be  limited  to  that  crime,  and  cannot  be  allowed  to  add 
au  element  from  another  offense,  in  order  to  avoid  the  statute  of 
limitations.  It  follows,  therefore,  that,  according  to  the  testimony 
of  the  prosecutrix,  her  seduction  was  accomplished  on  the  2d  of 
August,  1891,  or  more  than  two  years  before  the  indictment  was 
found.  It  is  true  tliat  subsequently,  and  within  tlie  period  of  two 
years,  there  were  further  acts  of  intercourse,  based  on  concurrent 
as  well  as  prior  promises  to  marry.  We  think,  however,  that  a 
woman  can  be  seduced  but  once,  at  least  under  the  statute  in  ques- 
tion, and  that  the  first  voluntary  act  on  her  part,  after  she  is  able 
to  understand  its  nature  and  comprehend  its  enormity  is  tlie  only 
one  in  which  she  can  participate  as  a  victim. 

In  Cook  V.  People,  2  Thomp.  &  Co.  40-t,  the  indictment  con- 
tained two  counts  for  seduction  under  promise  of  marriage,  one 
charging  the  offense  to  have  been  committed  July  2d,  and  the 
other  August  19th.  In  reversing  the  conviction,  the  court  said: 
"  An  important  requisite  to  the  offense  charged  is  that  the  female 
against  whom  it  is  alleged  to  have  been  committed  shall  have  been 
of  a  previously  chaste  character.  The  requisition  of  the  statute, 
it  is  held,  relates  not  to  the  reputation  of  the  prosecutrix,  but  to 
her  actual  condition,  and  requires  absolute  personal  chastity.  It 
is  therefore  impossible  that  the  offense  be  twice  committed  against 
the  same  female.  If  she  has  once  consented  to  and  willingly  per- 
mitted sexual  intercourse  with  herself,  she  no  longer  possesses 
that  chaste  character  required  by  the  statute  as  an  essential  ingre- 
dient of  the  offense."  In  another  case,  where  the  illicit  intercourse 
between  the  prosecutrix  and  defendants  began  four  or  five  years 
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before  the  indictment  was  found,  and  continued  within  two  jears^ 
of  that  date,  it  was  held  not  to  be  a  ca3e  of  seduction  within  twa 
years  previous  to  the  finding  of  the  indictment,  and  not  to  be  with- 
in the  statata  The  court  said:  "If  the  illicit  intercourse  begaa 
four  or  five  years  before  the  indictment,  and  continued  until  witliin 
two  years,  the  jury  should  have  found  for  the  defendant  on  the 
question  of  seduction  within  years.  It  would  be  a  rather  loose 
construction  of  the  statute  to  hold  that  a  woman  who  had  con- 
tinued in  the  practice  of  fornication  with  a  man  for  four  or  five 
years,  and  up  the  time  she  prosecutes,  bad  been  seduced  within 
the  last  two  years.  The  counsel  for  the  prosecution  on  the  trial 
seems  to  have  supposed  the  commission  of  the  crime  might  be 
charged,  as  it  were,  with  a  continuance  for  several  years,  or  that 
each  occasion  was  a  first  seduction.  *  »  *  But  seduction  and 
the  act  of  illicit  intercourse,  under  certain  circumstances,  complete 
the  crime,  and  such  a  construction  is  hardly  within  the  spirit  of 
the  act,  which  was  not  intended  to  punish  illicit  cohabitation,  but 
the  seduction  of  a  virtuous  female  under  a  promise  of  marriage." 
Safiford  v.  People,  1  Parker,  474,  480.  In  a  case  that  arose  in 
the  state  of  Michigan,  under  a  similar  statute,  it  appeared  that  il- 
licit intercourse  was  had  between  the  parties  at  short  intervals,  and 
as  opportunity  offered  ;  and  it  was  held  that,  to  warrant  a  convic- 
tion of  seduction  for  the  second  or  third  or  later  acts,  there  should 
be  clear  and  satisfactory  proof  of  reformation,  and  that  the  burden 
of  proof  in  that  regard  was  upon  the  prosecution.  People  v.  Clark, 
83  Mich.  112.  Ourstatutedoes  not  punish  seduction  generally,  but 
only  when  it  is  committed  under  promise  of  marriage,  upon  an 
unmarried  woman  of  **  previous  chaste  character."  "  Chaste  charac- 
ter," as  thus  used  in  the  statute,  does  not  mean  reputation  for 
chastity,  but  actual  personal  virtua  Kenyon  v.  People,  26  N.  Y. 
203,  207.  As  was  said  in  the  case  cited,  "  the  female  must  be 
chaste  in  fact  when  seduced,"  and  "  the  legislature  could  only  have 
meant  personal  qualities  that  make  up  the  real  character*';  or,  as 
was  said  in  another  case,  she  '*  must  be  actually  chaste  and  pure 
in  conduct  and  principle,  up  to  the  time  of  the  commission  of  the 
offense."  Carpenter  v.  People,  8  Barb.  603,  608.  The  same  words 
used  in  a  statute  upon  the  same  subject  in  another  state  were  held 
to  mean  the  "  real  moral  qualities  "  of  the  woman^  or  her  '^  character 
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in  its  accurate  sense,  and  as  signifying  that  which"  she  ** really 
is."     State  v.  Prizer,  49  Iowa,  531,  532. 

The  only  answer  made  by  the  learned  connsel  for  the  people  to 
the  fact  that  the  prosecutrix  had  surrendered  her  chastity  more 
then  two  years  before  indictment  found  is  that  she  was  not  within 
the  age  of  consent,  and  that  hence  her  acts  were  not  unchaste. 
This  argument  would  have  the  same  force  even  if  the  previous  in- 
tercourse had  not  been  with  the  defendant,  but  with  some  third 
person.  IJnder  the  present  statute,  it  would  apply  to  a  female 
eighteen  years  of  age,  although  she  could  have  made  a  valid  will 
of  personal  property  at  the  aged  of  sixteen.  Laws  1867,  a  782  ; 
Laws  1895,  c.  460.  Her  favors  might  be  common  to  all ;  yet  she 
would  be  chaste  by  operation  of  law.  Impure  in  fact,  she  would 
be  pure  by  statute ;  a  Lucretia  in  the  state  of  New  York,  but  a 
Messalina  everywhere  elsa  We  do  not  think  that  the  legislature 
meant  constructive  chastity  when  it  said  previous  chaste  character, 
but,  that  it  meant  chastity  in  fact,  according  to  the  popular  sense 
of  that  word.  Character  pertains.to  the  person,  and  is  the  distin- 
guishing mark  of  what  the  person  is.  It  is  not  founded  on  pre- 
sumptions of  law,  but  on  good  conduct  and  pure  thoughts,  and  only 
one  who  is  morally  and  physically  pure  can  be  said  to  have  a  chaste 
character,  within  the  meaning  of  the  statute  under  consideration. 

It  is  insisted  that,  unless  there  is  a  fixed  standard  by  which  it 
can  readily  be  determined  when  consent  Twill  indicate  unchastity, 
suchdoubt  and.  confusion  will  arise  as  may  lead  to  injustice.  We 
think,  however,  that  an  ironclad  rule,  applied  inflexibly  to  all  fe- 
males under  a  given  age,  would  be  harsh,  unequal,  and  unjust. 
It  might  lead  to  the  conclusive  presumption  that  a  prostitute  was 
chaste  simply  because  she  was  young,  while  the  same  presump- 
tion would  not  extend  to  an  older  person,  whose  feeble  mind  and 
ignorance  of  evil  called  for  the  protection  of  the  law.  The  safer 
coarse  is  to  leave  the  question  of  capacity  to  consent  where,  as  we 
think,  the  legislature  in  this  class  of  cases  has  left  it, — to  the  judg- 
ment of  a  jury,  guided  by  evidence  showing  the  intelligence  of  the 
subject,  and  her  ability  to  distinguish  right  from  wrong. 

For  these  reasons,  we  think  that  the  defendant  was  unlawfully 
convicted,  that  the  judgment  should  be  reversed,  and,  as  the  facts 
cannot  be  changed,  that  the  indictment  should  be  dismissed. 
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O'BRIEN,  J. — I  dissent  on  the  ground  that  unchastity,  within, 
the  meaning  of  the  statute,  cannot  be  imputed  to  a  female  in  conse- 
quence of  intercourse  involving  the  crime  of  rape,  whether  that 
crime  was  the  result  of  violence  or  of  actual  or  legal 'incapacity  to 
consent  .  The  fact  that  the  age  of  capacity  to  consent  has  been 
enlarged  by  statute  may  furnish  a  good  reason  for  the  repeal  or 
modification  of  the  statute  defining  seduction,  but,  so  long  as  the 
statute  remains  as  it  is,  the  age  limit  for  consent  concludes  the 
courts. 

All  concur  with  YANN,  J.,  for  reversal,  except  O'BRIEN,  J., 
who  reads  memorandum  of  dissent 
Judgment  reversed. 

NoTB.— The  crime  denounced  by  the  law  is  the  seduction  of  a  female  of 
chaste  character  under  promise  of  marriage.  People  v.  Eckert,  2  N.  Y.  Cr. 
4»3 ;  see  section  284  of  Pen.  Code. 

Previous  chaste  character  is  presumed.    People  v.  Kane,  14  Abb.  15. 

The  woid  "character"  as  used  in  this  section,  means  personal  virtue,  and 
not  reputation.  Kenyon  v.  People,  26  N.  Y.  208.  The  female  must  be  un- 
married and  chaste  in  fact  when  seduced.  Id.  The  accused  may,  by  proof 
of  specific  acts  of  lewdness  on  the  part  of  the  female,  and  not  otherwise,  show- 
that  she  was  in  fact  unchaste.    Id. 


<Bottrt  of  ^vvtvln. 

May  4,  1897. 

PEOPLE  V.  HOWAED  A.  SCOTT. 

1.  Evidence— Homicide. 

Upon  the  trial  of  an  indictment  for  homicide,  alleged  to  have  been  com- 
mitted with  a  revolver,  the  fact  that  defendant  pawned  bis  overcoat  in 
order  to  raise  money  to  get  his  revolver  back  into  his  possession,  only  ^re 
days  before  the  homicide,  bears  strongly  upon  the  question  of  deliberation 
and  premeditation. 

2.  Same. 

When  a  husband  is  charged  with  the  murder  of  his  wife,  it  is  competent 
to  show  his  relations  with  a  paramour,  as  it  tends  to  prove  the  absence  of 
affection  for  the  deceased  and  to  establish  a  motive  for  getting  rid  of 
her. 
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8.  Same— Appeal. 

Counael  have  no  right  to  appeal  simply  for  the  purpose  of  delay,  nor 
unless  they  think  there  is  some  ground  for  reversal  Id  the  judgement;  and 
if  there  is  any  reason  for  appealing,  even  though  feeble  and  inconclusive, 
it  should  be  presented  to  the  court  for  consideration. 

Appeal  from  a  judgment  convicting  defendant  of  murder  in 
the  first  degree  and  from  an  order  denying  a  motion  for  a  new 
trial. 

John  D.  Lindsay,  for  the  Peopla 

VANN,  J.— On  the  20th  of  November,  1896,  the  defendant,  a 
colored  man,  twenty-nine  years  of  age,  was  indicted  for  the  mur- 
der of  his  wife,  Maggie  Scott,  a  colored  woman,  twenty-seven 
years  of  age,  on  the  26th  of  October,  1896,  at  No.  159  West 
Thirtieth  street,  in  the  city  of  New  York,  by  shooting  her  witli  a 
revolver.  His  trial  commenced  before  the  court  of  general  sessions 
on  the  11th  of  January,  1897,  on  the  18th  of  that  month  resulted 
in  a  verdict  of  murder  in  the  first  degree. 

Both  the  accused  and  the  deceased  were  born  at  Petersburg, 
Va.,  and  had  known  each  other  from  childhood.  After  receiving- 
a  common-school  education,  he  was  apprenticed  to  learn  the  trade 
of  a  painter,  but  before  he  completed  his  term  of  service,  and 
about  11  years  before  the  homicide,  he  came  North  and  located 
in  the  city  of  New  York,  where  lie  has  since  i-esided.  Three  or 
four  years  later  he  was  married  to  Maggie  Taylor,  the  deceased. 
For  a  time  they  lived  happily  together,  but  after  a  while  he  neg- 
lected her  for  the  company  of  other  women,  ceased  to  work  re- 
gularly, lived  largely  upon  her  earnings,  and  on  several  occasions 
beat  her  with  his  fists,  blackened  her  eyes,  and  bruised  her  faca 
Quarrels  were  frequent  between  them  on  account  of  his  relations 
with  two  white  women  known  as  "Dutch  Annie"  and  Martha 
Nelson.  On  one  occasion  his  wife  caught  him  with  Dutch  Annie, 
and  after  a  quarrel,  they  separated.  She  went  to  Petersburg, 
-where  she  remainded  about  a  month,  when  she  returned,  and  soon 
went  living  with  him  again.  About  a  year  before  her  death  she 
found  him  hidden  in  the  rooms  of  the  Nelson  woman,  and  he  then 
said:  "Well,  now  you  have  caught  me,  I  am  going  to  live  with 
her."  She  used  to  beg  him  to  give  this  woman  up,  and  he  frequently 
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promised  to  do  so,  but  still  continued  his  relations  with  her.  He 
was  at  her  rooms  very  often,  ate  there  and  slept  there,  passed  as 
her  husband,  and  even  assumed  her  nama  During  the  year  pre- 
ceding the  homicide  he  drank  to  excess,  called  his  wife  vile  names, 
beat  her,  and  threatened  to  take  her  life.  In  July,  1896,  he  threw 
a  water  pitcher  at  her,  saying,  **I  will  kill  you  yet;"  but  some 
one  caught  it,  and  it  failed  to  hit  her.  A  month  or  so  later  he 
struck  her,  and  both  her  eyes  were  blackened,  so  that  for  two 
weeks  she  wore  a  veil  when  she  went  out  About  six  weeks  before 
the  homicide  he  said  to  one  of  the  witnesses,  referring  to  hLs  wife, 
"Well,  I  am  after  having  another  fight;  I  just  beat  her;  "  and 
two  weeks  later  he  told  the  same  witness  that  he  had  beaten  her 
again.  On  the  2d  of  September,  1896,  she  started  for  the  depot  in 
order  to  go  to  Petersburg  to  attend  the  funeral  of  a  sister  who  had 
just  died.  She  was  seated  in  a  car  on  the  elevated  railroad  by  the 
side  of  another  sister,  who  was  going  with  her,  and  he  said  to  her, 
"  If  you  don't  come  back  over  here,  I  will  beat  hell  out  of  you," 
On  the  same  occasion  he  asked  her  how  she  expected  him  to  live 
while  she  was  gone,  and  she  replied,  "  Howard,  how  do  you  expect 
•me  to  go  home  and  leave  money  to  support  you  while  I  am  gone  ?  " 
He  said,  "  Well,  you  don't  care  anything  about  me,  and  I  have  a 
good  mind  to  cut  your  throat  and  send  you  to  hell  where  your 
other  sister  is."  She  was  gone  10  days,  and  on  her  return  he 
struck  her  because  she  had  not  written  to  him  during  her  absence. 
She  was  an  industrious,  hard-working  laundress,  and  the  evidence 
raises  no  suspicion  against  her  character.  While  she  sometimes 
swore  at  her  husband,  during  their  diflferences,  she  does  not  appear 
to  have  ever  oflfered  him  violence,  or  to  have  resisted  when  he  as- 
saulted her.  She  was  below  the  average  height,  and  was  of  slight 
build.  The  height  or  size  of  the  defendant  does  not  appear  in  the 
record  before  us,  but  was,  of  course,  apparent  to  the  jury.  On  the 
21st  of  September,  1896,  she  left  him  for  the  third  time,  and  went 
to  live  with  her  sister,  at  No.  159  West  Thirtieth  street,  while  he 
went  to  live  with  Martha  Nelson.  The  same  day  he  stored  his 
furniture,  but,  not  having  the  money  to  pay  the  expressman  for 
moving  it,  he  handed  his  revolver,  an  ordinary  self-actini;  six- 
shooter,  about  6  inches  long  and  of  82  caliber,  to  his  friend  William 
Green,  and  requested  him  to  pawn  it  for  the  sum  of  50  cents.    Mr. 
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Oreen  did  so,  and  banded  the  money  and  the  pawn  ticket  to  the 
defendant,  who  used  the  money  to  pay  for  moving  his  furniture. 
On  the  21st  of  October  following,  which  was  five  days  before  the 
homicide,  he  pawned  liis  overcoat  for  $2,  redeemed  the  revolver, 
and  bought  some  cartridges  for  it  On  that  day,  or  the  day  before, 
he  and  the  Nelson  woman  had  been  turned  out  of  their  rooms  for 
nonpayment  of  rent  Two  or  three  days  later  a  friend  asked  him 
to  lend  him  the  revolver,  but  he  refused,  saying  it  might  get  him 
into  troubla  At  about  the  same  time  he  went  to  the  house  where 
his  wife  resided  and  asked  for  her,  and  her  sister  answered  that  she 
was  not  in,  but  was  out  at  work.  At  this  time  his  hands  were 
full  of  cartridges,  and  he  appeared  nervous  and  excited.  He  took 
the  revolver  out  of  his  pocket,  and  began  to  load  it,  but  soon  said, 
**  Never  mind,  I  will  fix  this  some  other  time."  He  also  said  that 
before  many  days  went  over  her  head  hia  wife  would  be  sorry  for 
everything  she  had  ever  done  to  him.  The  day  before  the  homi- 
cide a  friend  met  him  walking  towards  the  house  where  his  wife 
lived,  and  as  usual  said  "  Hello,  Howard ;  "  but  he  seemed  absorb- 
ed in  thought,  and  made  no  reply,  although  he  was  perfectly 
sober,  and  it  was  his  custom  when  thus  saluted  to  say  "Hello"  in  ' 
return.  October  26th,  at  about  4  o'clock  in  the  afternoon,  he  was 
seen  by  a  witness,  who  was  at  work  across  the  street,  to  enter  his 
wife's  apartments  and  about  15  to  20  minutes  later  the  report  came 
that  she  was  dead. 

The  deceased  left  her  rooms  that  morning  with  her  sister  at 
about  9  o'clock,  and,  after  doing  an  errand,  went  to  a  magistrate 
from  whom  she  obtained  a  summons  against  the  defendant  for 
nonsupport  She  went  home  alone,  and  about  4  o'clock  her  sister 
returned.  She  found  the  outer  door  shut,  but  not  locked,  and  the 
rooms  full  of  smoke  from  gunpowder.  The  furniture  was  not  dis- 
turbed, and  there  was  no  sign  of  a  struggle.  Maggie  Scott  lay 
dead  on  the  floor  of  the  front  room,  face  downward,  the  body 
warm  and  bleeding  from  four  bullet  wounds.  She  had 
changed  her  dress  since  she  left  home  in  the  morning,  but  was 
drea«}ed  to  go  out,  with  her  hat,  veil,  and  cape  on.  The  keys  of 
the  room  and  her  pocketbook,  containing  a  little  change,  were  be- 
neath her,  and  by  her  side,  in  four  pieces,  was  the  frame  in  wliich 
she  kept  her  marriage  certificate,  but  the  certificate  itself  could 
Vol.  Xn-48 
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not  be  found.  The  summons  was  found  inside  of  her  clothing, 
where  it  could  not  be  seen  until  her  dress  was  unbuttoned,  and 
the  defendant  does  not  claim  to  have  ever  seen  or  heard  of  it.  A 
bullet  had  entered  between  the  second  and  third  ribs,  above  the 
right  nipple,  and  passed  through  the  lung,  taken  a  downward 
course.  Another  entered  the  body  on  the  right  side,  between  the 
fifth  and  sixth  ribs,  and  also  passed  through  the  lung,  but  took  a 
course  slightly  upward.  There  was  a  bullet  wound  three  inches 
deep  at  the  junction  of  the  neck  and  the  right  shoulder,  with  the 
course  downward  and  towards  the  middle  line  of  the  body.  Tlie 
fourth  bullet  wound  was  on  the  inside  of  the  right  forearm,  direct- 
ly over  the  elbow,  and  about  two  inches  above  it  was  a  small 
bruised  spot  about  the  size  of  a  five-cent  piece.  There  were  no  other 
signs  of  violence  on  the  body.  An  expert  testified  that,  a&suming 
the  line  of  the  bullets  to  have  been  parallel  to  the  floor,  the  posi- 
tion of  the  body,  when  the  first  wound  above  described  was  made, 
must  have  been  stooping  over  and  turned  slightly  towards  the 
left ;  when  the  second  was  made,  still  stooping  over  and  turned 
towards  a  different  position  to  the  left;  and  when  the  third  was 
made,  stooping  lower  yet.  No  inference  could  be  drawn  from  the 
fourth  wound  as  to  the  position  of  the  body  when  it  was  inflict- 
ed. 

The  police  promptly  searched  for  the  defendant,  but  could 
not  find  him  until  the  next  day,  when  he  was  found  at 
the  house  of  an  aunt  residing  in  Brooklyn,  locked  in  a  closet  up- 
stairs. The  door  was  pried  opened  with  a  hatchet,  and  as  he  was 
seized  he  said.  "  Use  me  well  and  I  will  make  a  clean  breast  of  it  " 
The  arresting  officer  searched  him  for  the  revolver,  but,  not  finding 
it,  asked,  "  What  have  you  done  with  the  revolver  ?'*  and  the  de- 
fendant answerd,  **  I  threw  it  into  the  river  on  my  way  to  Brook- 
lyn." He  was  then  asked.  "  How  many  shots  did  you  fire  at  your 
wife?  "  and  he  answered.  "Three  or  four,  captain,  I  cannot  re- 
member; I  was  so  excited  at  the  tima"  What  was  the  cause  of 
th's  shooting?"  said  the  officer.  " It  was  jealousy,"  replied  the  • 
prisoner.  He  did  not  claim  that  the  shooting  was  accidental,  either 
on  that  occasion  or  when  he  was  taken  to  the  station  house,  where, 
being  told  that  he  was  charged  with  killing  his  wife,  he  replied: 
**  Yes;  I  shot  her.'*     On  his  way  over  from  Brooklyn  he  said  to 
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the  officer,  "We  had  a  quarrel  together,  and  she  threw  the  frame 
at  me,  and  it  fell  on  the  floor  and  broke,  and  I  put  the  certificate 
in  the  stove  and  burned  it  in  the  house  thera"  He  also  asked  to 
be  allowed  to  look  at  his  wife's  body  before  it  was  buried.  His 
aunt  testified  that  after  he  arrived  at  her  house  he  said  he  had  shot 
his  wife.  From  her  house  he  wrote  to  Martha  Nelson,  address- 
ing her  as  **  Dear  Martha,"  and  saying  that  hp  would  let  her  hear 
from  him  later. 

The  only  witness  for  the  defense  was  the  defendant  himself, 
who  contradicted  but  little  of  the  evidence  given  by  the  witnesses 
for  the  peaple.  He  testified  that  he  lived  happily  with  his  wife 
for  about  a  year,  and  that  then  she  got  to  be  quick-tempered  and 
disagreeable,  and  they  quarreled.  She  suspected  him  of  going 
with  other  women,  and  would  follow  and  watch  him.  He  had 
grown  cool  in  his  love  towards  her,  on  account  of  the  bad  treat- 
ment he  had  received  from  her.  Threats  were  a  common  thing 
between  them,  but  he  paid  no  attention  to  them.  He  threw  the 
water  pitcher  at  her  because  she  pestered  him  when  he  was  asleep 
on  the  lounge.  When  they  separated  the  last  time,  she  said : 
*You  had  better  put  your  things  in  storage,  and  get  yourself  a 
room,  because  I  am  not  going  to  live  here  any  more ;  I  am  going 
to  live  with  my  sister."  He  paid  no  attention,  because  he  thought 
she  was  fooling;  but  on  the  following  Sunday  she  said  the  same 
thing,  and  be  replied:  "Very  well,  then,  I  will  move.*'  Siie 
gave  no  reason  for  the  separation,  and  they  had  separated  twice 
before.  He  did  not  deny  his  relations  with  Dutch  Annie  or  Mar- 
tha Nelson.  He  said  that  he  had  carried  a  revolver  for  nearly 
four  years,  because  he  went  among  all  classes  of  people  and  was 
out  late  at  night  He  took  the  pistol  out  of  pawn  October  21st 
because  he  had  the  money  to  spare  that  day,  and  thought  he  would 
get  it  while  he  could,  but  he  also  said  that  he  pawned  his  over 
coat  in  order  to  raise  the  money.  He  denied  that  he  shot  his  wife 
hut  did  not  deny  his  threats  or  ill  treatment.  His  account  of  the 
homicide  was  that  some  one  told  him  his  wife  was  looking  for  him, 
and  be  went  to  her  room,  but  found  the  door  locked  and  went 
away.  Later  he  came  back,  knocked  on  the  door,  and  she  opened 
it  He  then  continued :  "  I  said,  *  Hello,  how  are  you  ?  I  heard 
you  were  looking  for  me  last  night     She  said,  *  Yes;  I  was  look- 
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ing  for  you,  and  I  am  going  to  get  square  with  you  before  to- 
morrow night'  I  said,  *  What's  the  matter?'  She  said,  *Yoa 
will  find  ouu'  I  said,  *  Oh,  well,  if  you  are  cross,  I  will  go  out 
and  come  back  after  a  while,'  and  started  for  the  door.  She  rushed 
and  grabbed  me,  and  said,  *  You  come  back  here ;  I  want  to  see 
you.'  I  turned  around,  and  said:  *What  do  you  want?  By 
the  way,  will  you  please  give  me  my  card  for  my  society.  I  want 
to  square  my  duea'  She  said,  *  You  can  have  your  damned  old 
card.  We  went  into  the  kitchen,  she  first  and  I  behind.  She 
opened  her  trunk,  and  said,  *  Here  is  your  card,  and  take  this 
other  damned  hard  luck  old  thing  too,'  handing  me  the  marriage 
certificate.  I  ripped  it  out  ot  the  frame,  and  put  it  in  the  stove,  and 
set  it  afire  with  a  match,  kept  the  pieces  of  the  frame  in  my  hand, 
started  for  the  door,  and  said,  *I  will  see  you  later,'  and  threw 
the  frame  down  on  the  floor.  As  I  started  for  the  door,  she  grab- 
bed me, — ^grabbed  the  pistol  out  ot  ray  pocket, — and  I  grabbed 
both  her  hands,  and  we  got  to  scuffling,  and  in  trying  to  get  the 
revolver  out  of  her  hands  it  was  discharged,  I  don't  know  how 
many  times,  accidentally.  I  did  not  go  there  intending  to  do 
wrong;  she  fell  on  the  floor,  and  I  came  out.  I  was  excited. 
I  did  not  run.  On  the  bridge  I  threw  the  revolver  in  the  river. 
I  never  was  arrested  before."  He  admitted  that  he  used  to 
quarrel  with  his  wife  about  Dutch  Annie  and  Martha 
Nelson,  and  that  he  lived  with  the  latter  about  two  years,  oflf  and 
on,  passing  as  Mr.  Nelson.  On  his  cross-examination  he  testified 
that  for  about  a  year  he  had  not  loved  his  wife  as  he  had  before, 
and  did  not  care  whether  she  left  him  or  not;  that  she  got  the  re- 
volver out  of  his  hip  pocket  completely  in  her  hands,  and  had 
complete  possession  of  it,  when  he  turned  and  caught  hold  of  it; 
that  when  she  had  it  by  the  handle  with  both  hands  he  caught 
her  by  the  wrist,  and  their  four  hands  were  together;  that  he  was 
trying  to  get  it  out  of  her  hands  when  it  went  off  three  or  four 
times,  and  after  the  last  shot  she  fell  to  the  floor;  that  she  had 
hold  of  the  pistol  when  the  last  shot  was  fired,  but  then  her  hands 
opened,  she  fell,  and  he  had  the  revolver  in  his  hand ;  that  she  was 
standing  up  when  her  hands  loosened  from  the  revolver,  and  he 
standing  up  against  her,  and  had  hold  of  her  hands  just  at  the 
time  when  she  let  go ;  that  he  could  not  explain  why  she  caught 
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bold  of  the  revolver  just  as  he  was  going  out  of  the  room,  Bor  give 
anj  reason  for  her  conduct,  nor  tell  why,  if  she  caught  the  revolver 
bj  the  handle,  the  bullet  hit  her  every  time,  unless  in  the  struggle 
it  had  got  turned  around ;  that  he  knew  she  was  wounded,  for  he 
saw  the  blood,  but  did  not  give  any  alarm  nor  send  for  help,  be- 
cause he  was  nervous  and  frightened ;  that  they  swayed  backward 
and  forward  from  four  to  six  times  while  the  revolver  was  going 
o£E,  but  not  a  word  was  spoken  during  the  struggle,  which  lasted 
something  like  three  minutes ;  that  when  he  put  the  pistol  back  iti 
his  pocket  she  was  lying  flat  on  the  floor,  and  the  blood  was  flowing 
from  her  mouth,  and,  although  he  felt  sorry  for  her,  he  did  not 
ask  her  if  she  was  hurt,  say  anything  to  her,  or  touch  her ;  that 
he  could  not  tell  whether  his  finger  or  his  wife^s  pressed  the  trigger, 
which  had  to  be  pulled  twice  in  order  to  discharged  the  revolver; 
that  he  had  no  difficulty  with  her  after  she  left  him,  and  she  never 
bothered  him  in  any  way  after  that ;  that  when  the  arresting  officer 
asked  him.  "What  was  the  cause  of  the  shooting?  "  he  replied, 
''Jealousy,"  meaning  that  she  was  jealous  of  him,  not  that  he  was 
jealous  of  her;  that  he  did  not  tell  the  officer  that  his  wife  was 
shot  by  accident ;  that  he  did  not  see  anything  of  the  keys  or 
pocketbook  that  were  found  under  his  wife;  and  that  when  he 
left  the  scene  he  did  not  run,  but  walked  to  a  barroom,  and  took  a 
drink  of  whisky.  He  repeatedly  contradicted  himself  upon  the 
cross  examination,  stating  at  one  time  that  he  was  going  towards 
the  window,  and  at  another  that  he  had  his  hand  on  the  knob  of 
the  door,  when  his  wife  caught  hold  of  the  pistol.  At  one  time 
he  testified  that  he  had  the  revolver  in  his  own  hand  alone  when 
the  last  shot  was  fired,  and  that  she  did  not  then  have  the  revolver 
in  her  hand  to  his  knowledge.  Afterwards  he  contradicted  this 
testimony,  as  well  as  some  other  portions  of  his  story. 

We  think  that  the  evidence  warranted  the  verdict  of  the  jury, 
and  that  no  other  reasonable  conclusion  was  possible  The  de- 
fendant had  become  vicious  and  desperate.  He  had  treated  his 
wife  cruelly  and  had  threatened  kill  her  She  had  ceased  to 
support  him,  and  he  had  ceased  to  love  her.  Just  after  he  and* 
his  mistress  had  been  turned  out  of  their  rooms  for  nonpaynlent 
of  rent  he  pawned  his  overcoat  to  get  his  revolver,  and  at  once 
bought  some  cartndges  to  load  it     He  refused  to  lend  it  to  a 
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friend,  and  when  loading  it  said  that  before  many  days  liis  wife 
would  be  sorry  for  everything  she  had  ever  done  to  him.  He  was 
seen  to  go  to  her  room,  and  in  less  than  half  an  hour  she  was 
found  dead,  with  four  bullet  wounds  in  her  body.  The  furniture 
in  the  room  was  not  disturbed.  She  was  apparently  about  to  go 
out  when  he  entered  the  room,  for  she  had  her  hat,  cape,  and  veil 
on.  Her  keys  and  pocket  book  were  found  beneath  her  body,  as 
if  she  had  dropped  them  when  she  was  shot,  and  had  fallen  upon 
them.  There  was  nothing  in  the  room  to  indicate  a  struggle,  or 
to  confirm  the  defendant's  story,  except  the  fragments  of  the 
frame  that  held  the  certificate,  and  his  statements  as  to  how  the 
frame  was  broken  were  contradictory.  His  account  of  the  transac- 
tion on  the  stand  is  improbable,  if  not  impossible.  When  arrested, 
he  said  that  he  had  shot  his  wife  three  or  four  times,  but  did  not 
claim  that  it  was  accidental.  Within  24  hours  after  the  homicide, 
on  three  diHerent  occasions  and  to  three  different  persons,  he 
said  that  he  shot  his  wife,  \yithout  making  any  explanation  or 
claiming  that  it  was  accidental.  Right  after  the  homicide  he  ran 
away  and  hid  himself.  The  location  of  the  wounds,  high  up  on 
the  body  of  the  deceased  and  all  in  a  small  space,  the  course  of 
tlie  bullets,  the  fact  that  all  the  balls  struck  her,  and  that  no 
powder  marks  were  observed  upon  her  hands  or  clothing,  though  • 
none  were  looked  for,  contradict  the  theory  of  accident,  and  point 
to  deliberate  and  premeditated  design.  The  statement  that  she 
persisted  in  trying  to  take  the  revolver  away  from  him,  without 
saying  a  word,  while  bullet  after  bullet  penetrated  her  body,  is  so 
unreasonable  and  improbable  that  the  mind  involuntarily  rejects 
it  as  untrue.  The  sliots  impress  us  as  willful,  not  accidental,  and 
whatever  the  motive  of  the  defendant  may  have  been,  whether  he 
was  influenced  by  hatred  because  his  wife  had  left  him,  or  revenge 
because  she  would  no  longer  support  him,  or  by  some  other  reason 
not  disclosed,  is  unimportant,  for  he  who  does  an  act  willfully 
necessarily  intends  that  which  must  be  the  consequence  of  his 
.act. 

After  a  careful  study  of  the  case  upon  the  merits,  we  find 
nothing  that  should  disturbed  the  verdict,  and  we  will  next  con- 
sider the  exceptions  taken  during  the  trial  The  record  contains 
13  exceptions,  some  of  which  were  taken  to  rulings  of  the  trial 
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judge  during  the  examination  of  proposed  jurors,  but  as  no  juror 
sat  whose  competency  was  questioned  and  the  defendants  peremp- 
tory challenges  were  but  little  more  than  half  exhausted  when  the 
jury  box  was  filled,  those  exceptions  present  no  question  for 
consideration  here.  People  v.  Larubia,  140  N.  Y.  87,  35  N.  E. 
412.  The  exceptions  to  the  denial  of  defendant's  motion  to  dis- 
miss the  indictment  and  to  the  denial  of  his  motion  for  a  new 
trial  require  no  comment,  in  view  of  the  statement  of  facts  already 
mada  An  exception  was  taken  to  the  testimony  of  the  witness 
Green,  to  the  eflFect  the  defendant  told  him  to  pawn  his  revolver 
for  50  cents,  and  another  to  the  admission  of  the  pawnbroker's 
evidence  that  the  defendant  redeemed  the  revolver,  upon  the 
ground  that  it  was  incompetent  and  immaterial.  We  think,  how- 
ever, that  it  was  both  competent  and  material  to  show  preparation, 
and  preparation  implies  deliberation  and  design.  Any  fact  that 
has  such  a  relation  to  the  main  act  at  issue  as  to  bear  with  reason- 
able probability  on  the  intent  witt  which  that  act  was  done  is 
material.  The  purchase  of  a  weapon  with  which  a  homicide  is 
committed  shortly  before  the  fact  is  always  received  to  show  that 
the  accused  had  provided  himself  with  the  means  of  killing.  So 
we  think  that  the  pawning  of  the  revolver,  and  the  pawning  of  his 
overcoat  by  the  defendant,  in  order  to  raise  money  to  get  the  re- 
volver back  in  his  possession,  only  live  days  before  the  homicide, 
bear  strongly  upon  the  question  of  deliberation  and  premedita- 
tion. An  exception  was  also  taken  to  the  evidence  of  the  de- 
fendant's declarations  in  regard  to  his  relations  with  Martha  Nelson, 
but,  when  a  husband  is  charged  with  murder  of  his  wife,  it  is  com- 
petent to  show  his  relations  with  a  paramour,  as  it  tends  to  prove 
the  absence  of  aflFection  for  the  deceased  ;  and  to  establish  a  mo- 
tive for  getting  rid  of  her,  as  has  recently  been  held  by  this  court. 
People  V.  Harris,  186  N.  Y.  423,  33  N.  E.  65.  The  defenda^^ 
went  on  the  stand  as  a  witness  in  his  own  behalf,  freely  a'lmitted 
the  fact  and  it  may  be  said  generally  that  all  of  the  exceptitms 
relating  to  evidence  were  taken  in  regard  to  testimony  suhseqnont- 
ly  confirmed  by  the  defendant  himself.  Independent  rf  Ins  . -id 
missions,  however,  his  exceptions  are  so  manifestly  frivolous  tliat 
discussion  is  difficult,  for  there  is  nothing  t)  found  an  .'I'lniMeiit 
ufK>n.     No  exception  was  taken  to  the  charge  of  the  learnt  d  trial 
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judge,  who  conducted  the  trial  throughout  with  great  care,  and  in 
every  instance  of  doubt  ruled  in  favor  of  the  defendant  The 
charge  was  fair  and  impartial,  and  laid  down  with  clearness  and 
accuracy  the  questions  that  the  jury  were  to  decide  and  the  princi- 
ples of  law  that  governed  the  casa  All  the  safeguards  provided 
by  law  for  the  protection  of  persons  accused  of  crime  were  care- 
fully observed.  We  find  no  error  in  the  record,  and  we  think 
that  th^  grave  charge  against  the  defendant  was  fairly,  if  not  con- 
clusively, established  by  the  evidence.  The  defendant  has  not 
been  represented  by  counsel  upon  this  appeal,  and  no  brief  has 
been  filed  or  argument  made  in  his  behalf,  although  he  was  well 
defended  upon  the  trial.  Of  the  two  counsel  who  then  represen- 
ted him,  and  whose  names  are  signed  to  the  notice  of  appeal,  one 
has  since  died,  but  the  other,  after  signing  a  stipulation  setting  the 
appeal  down  for  argument  before  this  court  on  a  day  named,  did 
not  appear  nor  furnish  any  points,  and  he  has  given  no  satisfac- 
tory reason,  although  an  opportunity  has  been  offered,  for  talking 
the  appeal  and  thus  abandoning  it  In  reply  to  a  letter  of  the 
clerk  inquiring  why  no  brief  had  been  filed  in  behalf  of  the  ap- 
pellant, he  wrote  as  follows :  "  I  will  say  that  I  deemed  it  my 
duty  to  have  the  case  reviewed  in  a  higher  court,  but  have  sub- 
mitted no  brief,  and  do  not  intend  to,  for  the  reason  that  I  do  not 
believe  it  would  be  of  any  service  to  the  court  in  the  examination 
of  the  record."  Counsel  have  no  right  to  appeal  simply  for  the 
purpose  of  delay,  nor  unless  they  think  there  is  some  ground  for  a 
reversal  of  the  judgment;  and,  if  there  was  any  reason  for  ap- 
pealing, even  if  feeble  and  inconclusive,  it  should  have  been  pre- 
sented to  the  court  for  consideration.  As  no  one  appeared  for 
the  defendant  on  the  appeal,  we  have  felt  it  our  duty  to  act  as  his 
counsel  ourselves,  and  to  search  with  diligence  and  care  for  any- 
thing in  the  record  tending  to  prejudice  him,  or  in  any  way  to  do 
him  injustice,  but  we  can  find  nothing,  whether  excepted  to  or 
not,  that  would  justify  a  reversal  of  the  judgment  against  him. 
It  must  therefore  be  affirmed. 

All  concur. 

Judgment  affirmed.' 
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May  4,  1897. 
PEOPLE  V.  JOSEPH  LEDWON  et  aL 

1.  Criminal  law— Court  of  appeals. 

Where  the  judgment  is  not  one  of  death,  the  jurisdiction  of  court  of  ap- 
peals is  confined  to  questions  of  law. 

2.  Same— Duty  of  trial  court. 

It  is  made  the  duty  of  the  court,  where  it  deems  the  evidence  insufficient 
to  warrant  a  conviction,  to  advise  the  jury  to  acquit,  and  the  jury  must 
then  obey  the  advice. 

8.  Same. 

The  defendant  is  not  confined  to  any  form  of  words,  in  presenting  to  the 
court,  the  question  of  his  right  to  be  acquitted.  All  that  is  necessary  is 
that  in  some  intelligible  form  there  should  be  presented  to  the  court,  for 
its  ruling  and  decision,  the  question  that  there  is  no  evidence  for  the  jury^ 
or  not  sufficient  evidence  upon  which  to  base  a  conviction. 

4.  Same. 

If  the  record  fails  to  show  either  that  there  was  no  evidence  whatever,  or 
that  the  evidence  did  not,  as  matter  of  law,  come  up  to  the  standard  which 
the  law  requires  in  quantity  and  quality  to  warrant  a  conviction,  the  denial 
of  such  a  request  is  legal  error,  and  the  court  of  appeals  has  the  power, 
when  such  a  decision  is  challenged  by  exception,  to  do  what  the  trial  court 
should  have  dobe. 

6.  Same— Exceptions. 

The  same  strictness  with  respect  to  exceptions  does  not  prevail  in  crim- 
inal as  in  civil  cases,  but  the  court  will  look  at  the  substance  rather  than  at 
the  form,  with  a  view  to  promote  justice. 

6.  Same— Direction  to  acquit 

A  motion  in  form  to  discharge  the  defendant  or  dismiss  the  indictment 
may  be  regarded  as  in  substance  a  request  to  direct  an  acquittal,  or  that 
the  court  instruct  the  jury,  as  matter  of  law,  that  the  prisoner  could  not 
be  convicted. 

7.  Same— Submission  to  jury. 

So  long  as  the  burden  is  upon  the  people  of  not  only  removing  the  pre- 
sumption of  innocence,  but  of  establishing  the  guilt  of  the  accused  beyond 
a  reasonable  doubt,  a  mere  scintilla  or  even  some  proof  is  not  sufficient  to 
warrant  the  submission  of  the  case  to  the  jury. 

8.  Same. 

Whenever  a  criminal  charge  is  submitted  to  the  jury  upon  such  proof 
against  the  objection  and  exception  of  the  defendant,  a  question  of  law  is 
presented. 

Vol.  XII— 49 
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9.  EviDENCB— Criminal  law— Statement  op  accubed. 

The  people  cannot  put  into  the  case  a  written  statement  of  the  facts  by 
the  accused,  wholly  in  his  own  favor,  without  being  in  some  measure,  at 
least,  bound  thereby. 

Appeal  by  husband  from  judgment  convicting  him  of  murder 
in  the  second  degree,  and  by  wife  from  judgment  convicting  her 
of  murder  in  the  third  degree. 

Henry  W.  Hill,  for  appellants. 

James  L.  Quackenbush,  for  the  peopla 

O^BRIEN,  J. — The  defendants,  husband  and  wife,  were  con 
victed  in  the  superior  court  of  Buffalo,  the  husband  of  murder  in 
the  second  degree,  and  the  wife  of  murder  in  the  third  degree,  as 
shown  by  the  verdict  of  the  jury  when  first  delivered  in  open  coui-t 
The  verdict  also  contained  a  recommendation  for  mercy  in  favor 
of  the  wife.  The  court  then  informed  the  jury  that  there  was  no 
such  crime  as  murder  in  the  third  degree,  and  explained  to  them 
the  various  degrees  of  murder  and  manslaughter,  and  directed  the 
clerk  to  receive  the  verdict  as  to  the  husband,  and  the  jury  to  re- 
tire and  reconsider  their  verdict  with  respect  to  the  wife.  The 
jurv  retired,  and,  again  coming  into  court,  found  a  verdict  of  guilty 
against  the  wife  of  manslaughter  in  the  first  degree,  with  a  recom- 
mendation for  mercy.  Sentence  was  pi-onounced  against  the  hus- 
band of  imprisonment  in  the  state  prison  for  life,  and  the  wife  for 
10  years.  On  appeal  to  the  general  term  of  the  court  in  which 
the  conviction  was  had,  two  judges  only  held  the  court;  and  one 
wrote  for  affirming,  and  the  other  for  reversing,  the  judgment. 
This  disagreement  resulted  in  affirming  the  judgment,  under  the 
statute  regulating  appeals  in  that  court 

In  order  to  obtain  a  clear  view  of  the  merits  of  the  judgment 
and  the  questions  presented  by  the  record,  if  any,  a  brief  history 
of  tlie  case  becomes  necessary.  On  the  morning  of  the  11th  of 
September,  1890,  the  dead  body  of  George  Borowiec,  a  native  of 
Poland,  was  found  in  the  water-closet  of  the  tenement  house  in 
which  he  lived,  in  Buffalo,  suspended  by  the  neck  with  a  rope 
from  the  crosspiece  over  the  vault  The  coroner  immediately 
instituted  an  inquiry  as  to  the  cause  and  circumstances  of  the 
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death  and  it  was  found  that  he  had  committed  suicide.  On 
the  7th  of  April,  1891,  the  defendant  Joseph  Ledwon  married  the 
widow  of  the  deceased,  and  she  is  now  the  defendant  Annie  Led- 
won. Nothing  further  in  regard  to  the  matter  seems  to  have 
transpired  till  about  four  years  after  the  death,  when  an  indictment 
was  found  against  the  defendants,  charging  them  with  the  murder 
of  the  deceased  by  violence,  and  as  the  result  of  their  joint  act. 
In  January,  1895,  the  indictment  was  brought  to  trial,  with  the 
result  already  indicated.  The  deceased  was  a  man  well  advanced 
in  years,  who  lived  with  his  wife  in  apartments,  and  it  seems  that 
they  kept  several  boarders,  of  whom  the  defendant  Joseph  Led- 
won was  one.  They  had  two  children,  and  possibly  more,  the 
eldest  of  whom  was  a  boy  then  less  than  eight  years  of  age.  This 
boy,  at  the  time  of  trial,  was  about  twelve,  and,  as  we  shall  present- 
ly see,  he  fills  an  important  place  in  this  record.  It  was  the  theory 
of  the  prosecution  that  the  deceased  did  not  commit  suicide,  but 
that  the  defendants,  who  had  then  become  somewhat  intimate  with 
each  other,  conspired  together  to  murder  him,  and  thus  remove 
an  obstacle  to  their  future  union ;  that  they  did,  in  fact,  put  him 
to  death  by  violence,  acting  together,  and  aided,  it  would  seem,  by 
at  least  one  other  person ;  that  the  true  cause  of  the  death  was 
strangulation  or  some  other  form  of  violence,  perpetrated  with  a 
felonious  intent,  with  deliberation  and  premeditation  by  the  de- 
fendants; that,  having  thus  killed  the  deceased,  the  defendants, 
in  order  to  conceal  the  crime,  hung  up  the  body  after  death  in  the 
water-closet,  in  order  to  make  it  a[)pear  that  the  deceased  had 
committed  suicide.  While  the  precise  theory  of  the  district  at- 
torney is  not  very  clearly  outlined  by  the  evidence  in  the  record 
as  to  all  who  took  part  in  the  supposed  tragedy,  and  it  is  not  very 
intelligible  in  many  other  important  particulars,  yet  it  has 
been  here  suflSciently  stated  for  all  the  purposes  of  this  appeal. 

We  think  that  it  is  entirely  clear  from  a  perusal  of  the  record 
that  the  defendants  should  not  have  been  convicted  upon  the 
evidence,  and  that  the  court  should  not  have  submitted  the  case  to 
the  jury.  There  is,  of  course,  a  manifest  incongruity  in  the  verdict, 
since,  if  the  theory  of  the  prosecution  was  established,  the  defen- 
dants were  guilty  of  murder  in  the  first  degree,  if  of  any  crime 
whatever.     There  is  nothing  in  the  case  to  suggest  any  possible 
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theory  upon  which  there  could  be  a  conviction  of  murder  in  the 
second  degree,  much  less  one  for  manslaughter  in  the  first  degree. 
The  promptness  with  which  the  jury  changed  a  verdict  of  murder 
in  the  third  degree  into  one  for  manslaughter  in  the  fii-st  degree 
suggests  to  the  mind  that  the  mental  process  directing  such  a  re- 
sult must  have  been  based  upon  conjecture  rather  than  proof. 
The  only  difficulty  that  we  have  with  respect  to  this  case  grows 
out  of  the  condition  of  the  record  and  the  power  of  the  court  to 
review  the  judgment  in  such  cases.  The  judgment  not  being  one 
of  death,  our  jurisdiction  is  confined  to  questions  of  law.  We  have 
no  power  to  review  the  facts,  and  questions  of  law  can  ordinarily 
be  raised  by  exceptions  only.  This  is  not  a  new  rule,  but  one 
that  has  existed  always.  Assuming  that  the  defendants  were  im 
properly  convicted,  I  do  not  think  that  we  are  compelled  to  affirm 
the  judgment  on  any  echnical  questions  of  practice.  The  record 
shows  that  the  proceedings  at  the  trial  are  lacking  in  precision, 
but  enough  was  done  to  present  the  question  to  the  trial  court, 
and  now  to  this  court 

At  the  close  of  the  case  for  the  people,  and  again  at  the  close  of 
the  whole  case,  counsel  for  defendants  requested  the  court  to  dis- 
miss the  indictment,  on  the  grounds  (1)  that  the  people  had  failed 
to  make  out  a  case;  (2)  they  have  failed  to  show  that  any  crime 
has  been  committed ;  (3)  they  have  failed  to  connect  the  defen- 
dants with  the  commission  of  any  offense.  The  court  replied 
that,  if  there  was  any  evidence  at  all  in  such  a  case,  it  must  be 
dis|:K)sed  of  by  the  jury,  and  stated  that  he  would  deny  the  motion, 
and  submit  the  case  to  the  jury.  To  this  ruling  an  exception  was 
taken.  After  the  verdict,  the  counsel  moved  for  a  new  trial,  under 
section  465  of  the  Code  of  Criminal  Procedure,  on  the  ground  that 
the  verdict  was  contrary  to  the  law  and  the  evidence,  which  was 
denied,  and  exception  taken.  Subsequently,  a  motion  for  a  new 
trial,  on  the  ground  of  newly-discovered  evidence,  was  made  and 
denied.  It  is  made  the  duty  of  the  court,  where  it  deems  the  evi- 
dence insufficient  to  warrant  a  conviction,  to  advise  the  jury  to 
acquit  (section  410),  and  the  jury  must  then  obey  .the  advica  The 
court  may  undoubtedly  do  this  of  its  own  motion,  and  the  ac- 
cused may  present  to  the  court  his  right  to  an  acquittal,  as  matter 
of  law,  under  this  section.     But  the  defendant  is  not  confined  to 
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this  formula  or  to  any  form  of  words  in  presenting  to  the  court 
the  question  of  bis  right  to  be  acquitted.  All  that  is  necessary  is 
that  in  some  intelligible  form  there  shall  be  presented  to  the  court, 
for  its  ruling  and  decision,  the  question  that  there  is  no  evidence 
for  jury,  or  not  sufficient  evidence  upon  which  to  base  a  convic- 
tion. If  the  record  in  this  court  shows  either  that  there  was  no 
evidence  whatever,  or  that  the  evidence  did  not,  as  matter  of  law, 
come  up  to  the  standard  which  the  law  requires  in  quantity  and 
quality  to  warrant  a  conviction,  the  denial  of  such  a  request  is 
legal  error,  and  this  court  has  the  power,  when  such  a  decision  is 
challenged  by  exception,  to  do  what  the  trial  court  should  have 
done.  The  same  strictness  with  respect  to  exceptions  does  not 
prevail  in  criminal  as  in  civil  cases,  but  the  court  will  look  at  the 
substance  rather  than  the  form,  with  a  view  to  promote  justica 
A  motion  in  form  to  discharge  the  defendant  or  dismiss  the  indict- 
ment may  be  regarded  as  in  substance  a  request  to  direct  an  ac- 
quittal, or  that  the  court  instructed  the  jury,  as  matter  of  law, 
that  the  prisoner  could  not  be  convicted.  There  can  be  no  doubt 
in  this  case  that  such  was  the  substance  of  the  request  made,  or 
that  it  was  so  understood  and  treated  by  the  court,  and,  when  the 
evidence  will  not  warrant  a  conviction,  the  denial  of  such  a  re- 
quest is  an  error  of  law.  People  v.  Bennett,  49  N.  Y.  137.  In  a 
criminal  case  the  denial  of  such  a  request  upon  the  ground  that 
there  is  some  evidence,  or  whenever  there  is  any  evidence,  may 
present  a  question  of  law.  In  a  civil  case  a  question  of  law  can 
be  raised  in  this  court  only  when  the  finding  of  verdict  has  no 
evidence  to  sustain  it,  and  the  question  has  been  raised  by  excep- 
tion. But  that,  I  think,  is  not  true  in  a  criminal  case.  A  party 
cannot  be  convicted  of  murder  or  any  other  grade  of  homicide 
whenever  there  is  merely  some  evidence  or  any  evidence  to  sus- 
tain the  charge ;  and  the  court,  upon  the  trial  of  such  cases,  may 
be  called  upon  to  decide,  as  matter  of  law,  whether  the  evidence  is 
of  such  a  character  or  quality  as  to  warrant  a  conviction.  If  this 
were  not  the  rule,  the  jury  would  in  all  cases  be  the  sole  judge  of 
the  question,  and  there  would  be  no  remedy  in  this  court  against 
convictions  clearly  based  upon  insufficient  evidence.  Many  of 
the  common-law  rules  of  evidence  governing  criminal  trials  have 
been  enacted  in  the  Code  of  Criminal  Procedure,  and  the  most  im- 
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portjiiit  one  is  that  contained  in  section  S89,  which  declares  thai 
in  all  cases  the  defendant  must  be  presumed  to  be  innocent  until 
the  contrary  is  proved ;  and,  in  case  there  is  a  reasonable  doubt 
whether  the  guilt  is  satisfactorily  shown,  he  is  entitled  to  an  ac- 
quittal. When  this  legal  presumption  of  innocence  is  rebutted, 
or  when  guilt  is  shown  beyond  a  reasonable  doubt,  must,  of  course, 
in  some  cases  at  least,  be  a  question  of  law.  The  statute  has  es- 
tablished a  standard  of  proof  in  criminal  cases,  and  the  proof  must 
conform  to  that  standard  before  there  can  be  a  lawful  conviction. 
Whenever  it  is  clear  that  it  falls  below  the  prescribed  standard, 
the  ao<;used  is  entitled,  as  matter  of  law,  to  an  acquittal.  It  is 
quite  true  that  in  many  and  perhaps  in  most  cases  where  there  is 
a  conflict  as  to  the  facts,  or  the  proof  is  open  to  opposing  inferences, 
the  question  whether,  on  the  whole,  it  is  of  such  a  character  as  to 
satisfy  the  statute,  is  for  the  jury ;  but  it  is  obvious  that  there 
must,  in  practice,  be  some  cases  where  the  court  will  be  bound  to 
interpose  and  decide  the  question  as  one  of  law,  and  we  tliink 
this  is  such  a  case.  So  long  as  the  burden  is  upon  the  people  of 
not  only  removing  the  presumption  of  innocence,  but  of  estab- 
lishing the  guilt  of  the  accused  beyond  a  reasonable  doubt,  a  mere 
scintilla  or  even  some  proof  is  not  sufficient  to  warrant  the  sub- 
mission of  the  case  to  the  jury.  People  v.  Owens,  148  N.  Y.  648, 
48  K  E.  71. 

It  follows  that  whenever  a  criminal  charge  is  submitted  to  the 
jury  upon  such  proof,  against  the  objection  and  exception  of  the 
defendant,  a  question  of  law  is  presented.  We  think  that  in  this 
case  it  must  be  held,  as  matter  of  law,  that  the  proof  was  of  that 
character,  and  fell  so  far  below  the  standard  prescribed  by  the 
statute,  that  the  case  should  have  been  withdrawn  from  the  jury. 
This  renders  it  necessary  to  refer  in  a  general  way  to  the  proof 
upon  which  the  defendants  were  convicted.  It  should  be  ob- 
serve<l  at  the  outset  that  the  witn eases  who  had  any  opportunity 
at  all  to  know  anything  about  what  took  place  at  the  house  of  the 
decreased  on  the  night  of  the  death  were  Poles,  speaking  that  lan- 
guage to  the  court  and  jury,  through  the  medium  of  an  interpre- 
ter. As  a  result,  their  testimony  is  singularly  defective  in  form 
and  consistency.  There  is  nothing  in  it,  however,  which  is  in- 
consistent with  the  innocence  of  the  defendants.     There  was  no^ 
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direct  proof  of  any  crimina]  agency  on  the  part  of  the  accused  in 
producing  the  death  excepting  what  is  hereafter  stated  Tliere 
were  a  few  slight  circumstances  tending  to  sliow  that,  on  the  night 
in  question,  noise  or  loud  talking,  or,  as  some  of  the  witnesses  ex- 
press it,  groans  and  other  exclamations,  were  heard  in  the  apart- 
ments of  the  deceased ;  but,  from  the  character  of  the  place  and 
the  habits  of  the  inmates,  this  was  not  an  infrequent  occurrence, 
and  had  little  or  no  significance.  There  was  absolutely  no  proof 
on  the  part  of  the  people  that  the  body,  when  examined,  had  upon 
it  any  of  the  marks  or  indications  that  the  hanging  was  after  death 
by  violence,  which  science  could  have  detected,  if  sucli  was  the 
fact  Whatever  proof  of  that  character  there  was  came  from  the 
defense,  and,  so  far  as  it  had  any  weight  at  all,  was  against  the 
theory  of  the  peopla  There  is,  indeed,  some  proof  in  tlie  case 
which  might  furnish  a  motive  on  the  part  of  the  defendants  to 
take  the  life  of  the  deceased,  and  that  is  that  the  relations  of  the 
defendants  were  such  as  should  not  exist  between  the  wife  of  the 
deceased  and  an  inmate  of  the  house,  boarding  or  living  in  some 
way  with  the  deceased  and  his  wife.  There  were  many  other  per- 
sons in  the  house,  either  as  boarders  or  tenants,  who  had  equal 
opportunities  to  commit  the  crime,  if  one  was  committed;  but  it 
is  said  that  they  had  no  motive,  while  the  defendants  had.  The 
proof  on  this  point  is,  at  best,  very  slight  There  was  nothing  to 
show  that  they  cohabited  together,  or  that  any  lewed  relations  ex- 
isted between  them.  The  standard  of  propriety  that  existed  among 
these  people  was  not  high,  and  their  habits  of  life  were  peculiar 
and  exceptional,  indicating  a  somewhat  low  state  of  civilization. 
The  conduct  of  such  people  in  the  familiar  intercourse  of  life  is 
not  to  be  judge  by  the  rules  that  prevail  among  people  of  a  higher 
order  of  refinement  The  freedom  of  intercourse  that  prevailed 
among  them,  the  drinking,  carousing,  and  singing  in  the  night,  if 
practiced  in  other  communities,  would  doubtless  indicate  marital 
infidelity,  but  in  a  neighborhood  peopled  witli  foreign  laborers  it 
may  be  largely  due  to  custom,  and  to  ignorance  of  what  we  might 
call  the  refinements  and  proprieties  of  life ;  and  yet  there  can  be 
no  doubt  that  this  evidence,  weak  and  inconclusive  as  it  was, 
gave  an  unfavorable  color  to  the  case  in  the  minds  of  the  court 
and  jury.     The  marriage  of  the  parties  so  soon  after  the  death 
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may  have  given  weight  and  force  to  suspicions  that  otherwise  would 
have  no  secure  foundation  upon  which  to  rest  But  the  existence 
of  a  motive  is  of  little  or  no  importance  in  a  case  where  there  is 
no  proof  of  the  commission  of  a  crima  When  circumstances 
point  to  guilt,  a  motive  to  commit  the  crime  may  turn  the  scale 
against  the  accused.  Motive  alone  can  never  prove  guilt,  though 
it  may  strengthen  circumstantial  oroof  of  guilt  derived  from  other 
sources. 

It  is  quite  unnecessary  to  consider  at  greater  length  what  is 
called  the  circumstantial  proof  in  the  case,  since  the  learned  trial 
judge  told  the  jury,  in  substance,  that  it  was  wholly  insufficient 
without  tlie  direct  proof  in  the  case,  which  was  given  by  the  young 
boy,  the  son  of  the  deceased,  and  the  defendant  Annie.  In  this 
he  was  clearly  correct,  and  it  remains  only  to  take  a  glance  at  the 
testimony  of  this  boy,  which  certainly  constitutes  the  most  re- 
markable feature  of  the  case.  He  was  evidently  a  weak,  ignorant 
boy,  brought  up  under  very  uiifavcrable  surroundings,  thinking 
in  and  speaking  a  foreign  tongue,  and  at  the  age  of  twelve,  as  to 
things  that  transpired  more  than  four  years  befora  He  was 
called  by  the  people,  and  on  his  direct  examination  swore  posi- 
tively that  he  was  in  the  house  on  the  night  of  his  father's  death^ 
whicli  wa§  caused  by  his  own  act  in  hanging  himselL  That  he 
was  in  fact  at  home  that  night,  and  had  the  opportunity  to  know 
whereof  he  spoke,  there  is  no  doubt.  He  was  then  asked  if  upon 
the  trial  of  another  person  for  the  homicide,  which,  it  seems,  was 
had  some  time  before,  he  did  not  testify  that  his  father  was  strangled 
or  choked  to  death  by  the  defendants,  and  if  he  did  not  also  give 
like  testimony  before  the  grand  jury  when  the  indictment  in  this 
case  was  found.  He  admitted  that  he  did  so  testify,  but  on  both 
occasions  it  was  false,  and  that  the  truth  was  that  his  father  hung 
himself.  The  district  attorney  continued  the  examination,  and  at 
last,  by  means  of  questions  which  the  boy  subsequently  stated  he 
understood  as  threats,  the  witness  testified  that  he  saw  the  defend- 
ants and  the  other  persons  referred  to,  on  the  night  of  the  death, 
choking  and  strangling  his  father,  and  that  what  he  had  before 
•  testified  to  on  this  trial  was  not  trua  On  the  cross-examination 
by  the  defense,  the  witness  withdrew  all  he  had  just  said  imph- 
cating  the  defendants,  and  again  testified  that  the  truth  was  that 
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his  father  committed  suicide,  and  substantially  that  all  he  had 
said  implicating  the  defendants  was  untrue.  Here  the  people 
rested  the  case,  and  the  defense  proceeded  to  give  evidence.  It 
was  shown  by  proof  which  is  not  contradicted  that  the  deceased 
was  addicted  to  intoxication  ;  that,  on  the  night  of  his  death,  he, 
with  several  others,  were  together,  drinking  beer  in  large  quanti- 
ties; that  he  had  repeatedly  threatened  to  commit  suicide,  and  on 
one  occasion,  at  least,  attempted  to  execute  the  threat  at  a  railroad 
crossing.  At  this  stage  of  the  trial  the  district  attorney  interrupted 
the  defense,  and  stated  to  the  court  that  he  had  been  engaged  in 
conversation  with  the  boy,  who  spoke  English  sufficiently  well  to 
make  himself  understood,  and  that  he  now  desired  to  change  his 
testimony,  and  asked  permission  to  recall  him.  The  request  was 
granted,  under  defendants'  objection  and  exception.  The  witness 
then,  under  a  line  of  questions  quite  leading  and  suggestive,  did 
change  his  version  of  the  transaction,  and  gave  evidence  tending 
to  sustain  the  people's  case.  On  cross-examination,  however, 
these  statements  were  again  withdrawn,  and  his  original  testimony 
again  replaced.  This  ended  the  examination  of  the  boy,  and  the 
defense  proceeded  with  the  case.  The  defendant  Annie  was  sworn 
as  a  witness,  and  she  denied  all  participation  by  the  defendants  in 
the  death,  and  gave  proof  tending  to  show  that  her  former  hus- 
band had  committed  suicide,  and  the  proceedings  and  findings  at 
the  coroner's  inquest  were  offered  and  received.  The  learned 
judge  told  the  jury  that  the  testimony  of  the  boy,  which  was  the 
only  direct  proof  in  the  case,  was  involved  in  "hopeless  contradic- 
tions," as  it  cei-tainly  was,  but  left  it  to  them  to  find  whether,  on 
the  whole,  what  he  had  tesiified  to,  implicating  the  defendants, 
was  worthy  of  belief  or  not 

It  should  also  be  added  that,  upon  the  motion  for  a  new  trial 
on  the  ground  of  newly -discovered  evidence,  the  learned  trial  judge 
reviewed  the  whole  case  in  an  elaborate  opinion,  in  which  it  is 
said  that  he  had  great  hesitation  in  submitting  the  testimony  of 
the  boy  t.o  the  jury.  This  condition  of  mind  is  suggestive  of  rea- 
sonable donbt  as  to  the  truth  of  his  story,  so  far  as  it  tended  to 
connect  the  defendants  with  the  homicide.  The  prosecution  gave 
in  evidence  two  papers,  each  signed  by  one  of  the  defendants  in  the 
presence  of  several  witnesses,  which  were  statements  made  by  them 
Vol.  XII-50 
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to  a  police  officer  at  the  time  of  the  arrest  It  is  difficult  to  un- 
derstand for  what  purpose  these  papers  were  put  into  the  case. 
They  are  quite  clear  and  circumstantial  in  the  statement  of  facts 
tending  to  show  that  the  defendants  had  no  guilty  agency  in  the 
death,  and  also  equally  clear  in  support  of  the  theory  that  it  was 
the  result  of  suicide.  While  it  is  true  that  the  statements  of  the 
accused  in  any  form  in  their  own  favor  cannot  conclude  the  peo- 
ple, yet,  when  they  are  not  in  any  way  discredited,  they  must  be 
regarded  as  some  proof,  at  least,  of  the  facts  which  they  contain. 
I  am  not  aware  of  any  principle  of  law  that  would  permit  the 
people  to  put  into  the  case  a  written  statement  of  the  facts  by  the 
accused,  wholly  m  his  own  favor,  without  being  in  some  measure, 
at  least,  bound  thereby.  Hence  the  crucial  question  is  whether, 
as  matter  of  law,  the  legal  presumption  of  innocence  has  been  or 
ever  can  be  removed  by  such  proof  and  guilt  established  beyond 
a  reasonable  doubt  Can  a  jury  be  permitted  to  convict  of  mur- 
der on  such  proof  ?  Does  it  come  up  to  the  standard  prescribed  by 
the  statute?  We  think  not  Guilt  in  such  a  case  cannot  be  es- 
tablislied  beyond  a  reasonable  doubt  by  the  testimony  of  such  a 
witness,  who  is  evidently,  either  from  moral  or  mental  defects, 
irresponsible.  The  maxim,  "Falsis  in  uno,  falsis  in  omnibus,'' 
must  still  be  given  some  force  as  a  legal  principle.  Whatever 
qualifications  may  have  been  attached  to  it  in  modern  times,  we 
think  this  is  a  case  for  its  practical  application.  To  hold  that  this 
verdict  and  judgment,  based,  as  they  are,  upon  testimony  con- 
ceded to  be  involved  in  "  hopeless  contradictions/'  are  beyond  re- 
view in  this  court,  would  be  a  reproach  to  the  administration  of 
justice.  The  defendants  were,  under  the  plain  provisions  of  the 
statute,  entitled  to  have  the  jury  directed  by  the  court  to  acquit 
The  request  was  made  in  substance,  and  the  refusal  of  the  court 
to  grant  it  was  error.  The  judgment  of  conviction  should  be  re- 
versed, and  a  new  trial  granted. 

GRA.Y,  J.,  dissents  upon  the  grounds — First,  that  the  motion 
was  to  dismiss  the  indictment,  and  we  have  but  recently  held  that 
the  court  had  no  authority  to  give  such  a  direction  (People  v. 
Schooley,  149  N.  Y.  99,  48  N.  E.  586) ;  and,  second,  because,  if 
we  concede  that  this  motion  to  dismiss  the  indictment  might  be 
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liberally  regiirded  os  the  equivalent  of  a  motion  to  direct  an  ac- 
quittal, nevertheless  the  case  presented  a  question  of  fact  upon 
the  evidence,  and,  however  unsatisfactory  that  evidence  may  be, 
it  cannot  be  said  as  matter  of  law  that  proof  was  lacking  of  the 
elements  necessary  to  constitute  the  crime  charged.  I  tiling  that 
it  is  only  legal  error  to  refuse  to  direct  an  acquittal  in  a  case  of 
defective  proof,  and,  as  was  said  in  People  v.  Bennett,  49  N.  Y. 
137,  "it  is  not  the  province  of  the  court  to  take  the  case  from  the 
consideration  of  the  jury,  although  it  may  be  of  the  opinion  that 
it  is  not  sufficient  to  convict"  Our  duty  in  such  a  case  as  this  is 
altogether  other  than  wheu  the  judgment  appealed  from  is  one  of 
death. 

All  concur  with  O'BRIEN,  J.,  for  reversal,  except  GRAY,  J., 
who  reads  memorandum  of  dissent. 
Judgment  reversed. 

Note.-— The  Exceptions  in  criminal  cases.    §  §  627,  5'28  of  Crim.   Code, 

General  Term. — The  general  term  may  order  a  new  trial  independent  of 
the  exceptions,  if  it  is  satisfied  that  the  verdict  is  against  the  evidence  or  aeainst 
law,  or  that  justice  requires  a  new  trial.  People  v.  Petmecky,  2  N.  Y.  Or. 
453. 

A  conviction  will  be  set  aside  and  a  new  trial  granted  for  a  misdirection 
of  the  trial  judge,  which  probably  had  weight  with  the  jury  in  their  decision, 
though  an  exception  has  not  been  taken  by  defendant  to  such  misdirection. 
People  v.  Sweeney,  4  N.  Y.  Cr.  286. 

Under  section  527  of  Crim.  Code,  an  exception  is  not  indispensably  neces- 
sary if  the  evidence  can  be  seen  to  be  of  any  material  detriment  to  the  defen- 
dant.    People  V.  Meyers,  5  N.  Y.  Cr.  124  ;  7  S.  R.  221. 

It  is  the  duty  of  the  general  term,  under  this  section,  to  look  into  the  pro- 
ceedings upon  the  trial  in  order  to  discover  whether  any  error  has  occurred, 
and,  if  such  error  is  found,  to  award  a  new  trial  whether  any  proper  excep- 
tion was,  or  was  not,  taken  in  the  court  below.  People  v.  WiUiams,  29  Hun, 
520;  1  N.  Y.  Cr.  836  ;  17  W.  D.  356. 

This  sectioti  allows  the  general  term  to  order  a  new  trial,  if,  in  any  aspect  of 
the  case,  error  was  comnkitted  in  the  progress  of  the  trifil.  The  narrow  and 
technical  rules  in  respect  to  the  exactitude  of  exceptions  were  abrogated  as  to 
this  class  of  cases.  People  v.  Druse,  5  N.  Y.  Cr.  15  ;  People  v.  Williams,  29 
Hun,  525 ;  1  N.  Y.  Cr.  886 ;  People  v.  McGloin,  91  N.  Y.  249  ;  1  N.  Y.  Cr. 
164. 

Where  the  appellate  court  can  see  that  the  defendant  has  been  prejudiced  by 
any  intemperate  language  of  the  prosecuting  attorney,  either  on  the  trial  or 
in  his  argument  to  the  jury,  it  has  power,  under  this  and  the  following  section, 
to  grant  a  new  trial.    People  v.  Green  wall,  115  N.  Y.  527  ;  7  N.  Y.  Cr.  814  ; 
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26  S.  R.  230.     But  to  Justify  a  reversal  on  such  a  ground,  the  court  should  be 
Hiitisfled  that  justice  requires  it.    Id. 

The  abbence  of  an  objection  or  exception  in  a  criminal  case  does  not  deprive 
the  defendant  of  tlie  right  to  have  errors  in  the  judge's  charge  considered  and 
and  acted  upon  by  an  appellate  court.  People  v.  Webster,  59  Hun,  402 ;  36  S. 
U.  837  ;  13  Supp.  414. 

A  new  trial  was  ordered,  under  this  section,  in  People  v.  Thornton,  46  Hun, 
043 ;  12  8.  R.  74:^,  where,  on  cross-examination  of  a  witness  for  the  people, 
questions  as  to  admissions  made  by  him  affecting  his  credibility  were  not 
allowed. 

The  general  term  may  order  a  new  trial,  if  satisfied  that  the  verdict  against 
tlie  prisoner  was  against  the  weight  of  evidence  or  against  the  law,  or  that  jus- 
tice requires  a  new  trial,  whether  any  exceptions  shall  have  been  taken  or  not 
in  the  court  below.  People  v.  Zounek,  49  8.  R.  643  ;  20  Supp.  756.  But  the 
deter  paination  by  the  jury  of  con  trover  led  questions  of  fact  arising  upon  con- 
flicting evidence  will  not  be  disturbed.  Id.  ;  People  v.  Cig  larale,  110  N.  Y.  28  • 
16  8.  R.  155  :  People  v.  Kelly,  113  N.  Y.  047 ;  23  S.  R.  969 ;  People  v.  Stone. 
117  N.  Y.  483  ;  27  8.  R.  823  ;  People  v.  Trezza,  125  N.  Y.  740 ;  36  8.  R.  149. 
This  section  permits  the  ordering  of  a  new  trial,  whether  an  exception  has, 
or  has  not,  been  taken,  only  where  justice  requires  it.  People  v.  Osterhout, 
84  Hun,  262. 

This  section  has  application  to  cases  where  the  appellate  court  becomes  satis- 
fled  that  injustice  has  been  done.  Pecple  v.  Huntington,  17  8.  R.  326 ;  1 
Supp.  527.  A  new  trial  will  not  be  granted  for  errors  occurring  upon  a  trial 
where  the  same  are  not  raised  by  an  exception,  unless  it  is  apparent  that  the 
defendant  has  been  prejudiced  and  that  justice  demands  that  he  be  given  a 
further  hearing.    Id. 

If  the  exception  taken  fails  to  be  sufliciently  specific  to  present  distinctly  the 
question,  the  general  term  may  and  simuld  grant  a  new  trial,  if  it  is  apparent 
that  the  defendant  may  have  been  matterially  prejudiced  by  tlie  error.  People 
V.  Sullivan,  4  N.  Y.  Cr.  198. 

The  general  term  held,  in  People  v.  Newton,  8  N.  Y,  Cr.  407,  that  the  ver- 
dict was  against  the  weight  of  evidence,  and  that  justice  required  the  direction 
of  a  new  trial  under  this  section,  though  no  exceptions  had  been  taken. 

It  is  declared  in  this  section  that  an  appellate  court  may  order  a  new  trial  if 
satisfied  that  justice  requires  it  whether  any  exception  was,  or  was  not,  taken 
in  the  court  below.  People  v.  Sheppard,  44  Hun,  566  ;  5  N.  Y.  Cr.  188  ;  9  8. 
R.  35. 

Ii  is  only  in  a  case  where  the  appellate  court  is  satisfied  that  the  verdict 
against  the  prisoner  is  against  the  weight  of  evidence  or  against  the  law,  or 
that  justice  requires  a  new  trial,  that  it  will,  in  the  absence  of  exceptions  taken 
in  the  court  below,  l)e  justified  in  ordering  a  new  trial.  People  v.  Derringer, 
73  Ilun,  2  3  ;  57  8.  R.  186,  141 ;  25  Supp.  1012. 

Court  of  Appeals.-— The  court  of  appeals  has  no  jurisdiction  to  grant  a 
new  trial  in  any  case  save  where  the  judgment  is  of  death,  unless  exceptions, 
which  present  questions  of  law,  appear  in  the  record.  People  v.  Brooks,  181 
N.  Y.  829 ;  43  8.  R.  298. 
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Before  the  amendment  of  1887  to  this  section,  the  court  of  appeals  had  no 
power  to  review  the  case  upon  the  facts  of  a  criminal  trial  in  the  absence  of 
exceptions.     People  v.  Hovey,  92  N.  Y.  5^7  ;  1  N.  Y.  Cr.  286. 

The  powers,  conferred  by  section  537  of  Crim.  Code,  were  intended  to 
be  exercised  by  the  supreme  court  alone,  and  not  by  the  court  of  appeals. 
People  V.  Donovan,  3  How.  N.  S.  856. 

It  is  quite  doubtful  whether  the  provisions  of  this  section  apply  to  the  court 
of  appeals.  People  v.  McGloin,  91  N.  Y.  249;  1  N.  Y.  Cr.  154;  12  Abb.  N.  C. 
172;  16  W.  D.  256;  aff'g,  28  Hun.  150;  1  N.  Y.  Cr.  105;  16  W.  D.  138. 

This  section  does  not  apply  to  appeals  to  the  court  of  appeals,  but  only  to 
appeals  to  the  supreme  court.  People  v.  Hovey,  92  N.  Y.  557;  1  N.  Y.  Cr. 
285;  People  v.  Boas,  92  N.  Y.  563;  1  N.  Y.  Cr.  289;  17  W.  D.  98. 

This  section,  as  amended  by  chap.  860  of  1882,  applies  only  to  the  supreme 
court.  People  v.  Donovan.  101  N.  Y.  632;  4  N.  Y.  Cr.  87;  23  W.  D.  10. 
Before  the  amendment  of  1887  to  section  528,  post,  the  court  of  appeals  had 
no  authority,  in  any  case,  to  review  a  judgment  in  a  criminal  action,  unless 
exceptions  had  been  regularly  and  properly  taken  to  the  rulings  of  the  trial 
court.    Id. 

The  provision  of  this  section  refers  only  to  appeals  to  the  supreme  court. 
People  V.  Brooks,  131  N.  Y.  829;  43  S.  li.  298;  People  v.  Hovey,  92  N.  Y. 
554;  1 N.  Y.  Cr.  285 ;  People  v.  Boas,  92  N.  Y.  664  ;  1  N.  Y.  Cr.  290;  People  v. 
Guidici,  100  N.  Y.  508;  People  v.  Donovan.  101  N.  Y.   682. 

This  section  does  not  empower  the  court  of  appeals  to  consider  errors  upon 
criminal  trials  in  the  same  manner  as  though  an  objection  had  been  made  on 
the  trial.  People  v.  Guidici,  100  N.  Y.  503;  8  N.  Y.  Cr.  557;  People  v. 
Hovey,  92  N.  Y.  554;  2  N.  Y.  Cr.  283;  People  v.  Boas.  92  N.  Y.  560;  1  N.  Y. 
Cr.  287;  People  v.  D'Argencoiir.  95  N.  Y.  631 ;  2  N.  Y.  Cr.  267. 

Errors  upon  a  criminal  trial  can  be  made  available  in  the  court  of  appeals 
only  by  exceptions  duly  taken  on  the  trial.  People  v.  Guidici,  100  N.  Y.  607; 
People  V.  Thompson,  41  N.  Y.  6;  People  v.  Casey.  72  N.  Y.  399;  Connors  v. 
People.  50  N.  Y.  240;  Brotherton  v.  People,  75  N.  Y.  159. 

This  rule  is  not  changed  by  the  provisions  of  this  section.  People  v. 
Guidici,  100  N.  Y.  507;  People  v.  Hovey.  92  N.  Y.  554;  1  N.  Y.  Cr.  283  ; 
People  V.  Boas,  92  N.  Y.  560;  1  N.  Y.  Cr.  287;  People  v.  D'Argencour,  95 
N.  Y.  631;  2N.  Y.  Cr.  267.  Is  not  this  true  only  in  case  of  appeals  from 
determinations  of  the  general  terms,  and  uot  where  the  appeal  is  directly 
to  the  court  of  appears  under  section  517,  ante? 

The  power  conferred,  by  this  section,  upon  the  general  term  to  grant  a  new 
trial,  when  the  verdict  is  against  th^  weight  of  evidence,  or  against  the  law, 
or  when  justice  requires  a  new  trial,  whether  any  exception  shall  not,  be  taken, 
in  the  court  below,  is  a  discretionary  one,  and  where  the  discretion  has  not 
been  abused  by  the  general  term,  its  decision  is  not  reviewable  in  the  court  of 
appeals.     People  v.  D'Argencour,  95  N.  Y.  631;  2  N.  Y.  Cr.  277. 

The  defendant,  on  an  appeal  from  conviction  by  a  jury  in  a  criminal  case, 
is  entitled  to  a  review  of  the  facts,  and  the  exercise  of  tho  discretionary  power 
of  the  general  term.  People  v.  Stevens.  104  N.  Y.  667;  2  Silv.  C.  A.  829;  5  S. 
R.  720.     Where  the  latter  court  puts  its  reversal  in  such  case  upon  a  question 
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of  law,  the  court  of  appeals  will  not  review  the  order  but  wiU  remit  the  cases 
to  the  general  term  to  enable  it  to  consider  the  questions  of  fact,  and  exercise 
its  discretion.    Id. 

When,  in  the  exercise  of  its  discretion,  the  supreme  court  shall,  under  this 
section,  refuse  or  grant  a  new  trial,  its  determination  is  not  reviewable  in  the 
court  of  appeals.     People  v.  Boas,  92  N.  Y.  563;  1  N.Y.  Cr.  889. 

Errors  upon  criminals  trials  can  be  made  available  in  the  court  of  appeals 
by  exception  duly  taken  on  the  trial.  People  v.  Guidici,  100  N.  Y.  503;  5  N. 
Y.  Cr.  557;  People  v.  Hovey,  92  N.  Y.  554;  1  N.  Y.  Cr.  283;  People  v.  Boas, 
92  N.  Y.  560;  1  N.  Y.  Cr.  287;  People  v.  D'Argencour.  95  N.  Y.  631  ;  People 
V.  Thompson,  41  N.  Y.  6;  People  v.  Casey,  72  N.  Y.  399;  Connors  v.  People, 
60  N.  Y.  240;  Brotherton  v.  People.  75  N.  Y.  159. 

Where  the  general  term  has  affirmed  a  conviction  of  murder,  the  only  ques- 
tions cognizable  in  the  court  of  appeals  are  those  arising  upon  exceptions  taken 
in  the  course  of  the  proceedings.  People  v.  Druse,  103  N.  Y.  655;  1  Silv.  C. 
A.  182;  5  N.  Y.  Cr.  24;  3  S.  R.  617. 

The  provisions  of  section  528  of  Crim.  Code  were  not  intended  to  confer 
upon  the  court  of  appeals  the  right  to  disregard  any  valid  exception  taken  by 
a  defendant,  or  to  abridge  any  rights  formerly  possessed  in  reviewing  the  rules 
of  a  trial  court.  People  v.  Corey,  148  N.  Y.  476.  The  manifest  purpose  of 
its  provisions  are  to  throw  a  safeguard  around  the  defendant,  where  the  judg- 
ment is  of  death,  by  pennitting  the  court  of  appeals  to  award  him  a  new  trial 
if  satisfied  that  justice  requires  it,  though  no  exception  shall  have  been  taken 
in  the  court  below.    Id. 

Exercised  under  settle  drules. — The  authority  conferred  by  thissection, 
is  to  l)e  exercised  under  the  restraint  of  settled  rules.  People  v.  Tice,  181 
N.  Y.  654;  4  Silv.  C.  A.  102;  13  S.  U.  5  76.       • 

The  authority  of  the  court  of  appeals  must  be  exercised  under  the  restraint 
of  settled  rules,  and  in  accordance  with  established  principles  of  law  regulat- 
ing and  defining  the  duties  of  appellate  tribunals  in  reviewing  the  judgments 
of  trial  courts.  People  v.  Kelly,  113  N.  Y.  648;  2  Silv.  C.  A.  231;  7  N.  Y. 
Cr.  40;  22  S.  R.  969. 

Section  528  of  Crim.  Code  does  not  confer  upon  the  court  of  appeals  power 
arbitrarily  to  grant  a  new  trial  whenever  it  thinks  that  justice  require  it.  Its 
jurisdiction  in  such  case  is  to  be  exercised  according  to  settled  rules  of  law. 
People  V.  Fisli,  125  N.  Y.  1:^6;  8  N.  Y.  Cr.  134;  34  S.  R.  842.  The  determina- 
tion of  the  jury  should  not  be  interf erred  with,  unless  the  court  can  see  that  it 
is  against  the  clear  weight  of  the  evidence  or  w^as  influenced  in  some  way  by 
passion,  prejudice,  mistake,  perversion  or  corruption.    Id. 

These  provisions  do  not  excuse  the  accused  party  from  complying  with  the 
settled  rules  of  practice  applicable  to  the  trial  of  criminal  cases,  or  except  him 
from  the  duty  of  presenting  the  usual  and  ordinary  questions,  arising  on  the 
trial  of  a  case,  in  the  form  and  manner  previously  pursued  in  the  trial  of  indict- 
ments. People  V.  Driscoll,  107  N.  Y.  417  ;  12  S.  R.  253.  In  reviewing  the 
various  incidental  questions  arising  during  the  progress  of  the  trial,  and  the 
exceptions  taken  to  the  admission  or  exclusion  of  evidence,  or  to  the  instruc- 
tions of  the  court,  regard  must  still  be  had  to  the  established  rules  of  law  re- 
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gulating  such  proceedings.  Id.  The  omission  to  make  the  proper  objections, 
and  take  exceptions  to  alleged  erroneous  proceedings  deprives  the  defendant  of 
the  privilege  of  claiming,  as  matter  of  right,  in  the  court  of  appeals,  the  benefit 
of  errors  occuring  on  the  trial,  and  remits  him  to  an  appeal  to  the  discretionary 
powers  of  the  appellate  court.    Id. 

This  section  provides  for  a  direct  review  by  the  court  of  appeals  of  a  judg- 
ment  upon  a  verdict  of  conviction  of  murder  in  the  first  degree.  People  v. 
Leonardi,  140  N.  Y.  360 ;  62  S.  R.  356 ;  38  N.  E.  372.  Where  justice  demands 
it,  this  court  can  direct  a  new  trial,  through  no  exception  appears  in  the  case. 
Id.  Errors,  however,  even  of  a  material  nature,  if  unexcepted  to  upon  the 
trial,  are  not  necessarily  ground  for  granting  a  new  trial  by  this  court.  Id. 
In  the  absence  of  exceptions,  unless  the  record  shows  that  the  ends  of  justice 
really  require  a  new  trial,  it  will  not  be  granted,  even  tliough  some  legal  or 
material  error  may  have  occurred  upon  the  trial.  Id.  ;  People  v.  DriscoU; 
107  N.  Y.  414  :  12  S.  U.  253  ;  People  v.  Lyons,  110  N.  Y.  647  ;  16  S.  R  660; 
People  v.  Kelly,  113  N.  Y.  647 ;  22  S.  R.  969. 


January,  1897. 

PEOPLE  V.  DOM  PEDRO. 

1.  Criminal  LAW  ~  Accessory. 

In  order  to  convict  an  accessory  after  fact,  it  must  be  establislied  that 
the  principal  was  guilty  of  a  felony,  that  the  defendant  had  knowledge  or 
reasonable  ground  to  believe  that  the  principal  was  guilty  of  such  felony 
and  liable  to  arrest  and  that,  having  such  knowledge  or  reasonable  ground 
to  believe,  he  harbored,  concealed  or  aided  the  principal,  with  intent  that 
the  latter  might  avoid  or  escape  from  arrest. 

2.  Sa^te. 

One  cannot  be  found  guilty  as  an  accessory  to  a  felony  except  upon 
proof  that  lio  gave  personal  assistance  to  the  felon,  with  intent  to  enable 
him  physically  to  get  away. 

8.  Same  — Instruction. 

The  words,  in  a  portion  of  the  charge.  '*  to  shield  a  person  who  had  com- 
mitted a  crime  against  the  laws,  and  to  aid  him  to  escape  from  justice," 
ia  not  a  correct  definition  of  the  crime  charged. 

4.   SaSCR  —  Gk)OD  CHARACTER. 

An  instruction  which  inform  the  jury  "  that  a  week's  experience  in  the 
conrt  will  teach  them  that  evidence  of  good  character  is  not  worth  con- 
sidering," is  erroneous. 
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J.  W.  Ridgway,  for  the  motion. 
R  L.  Backus,  Dist  Atty.,  opposed. 

GAYNOR,  J. — ^I  do  not  see  how  I  may  deny  the  defendant  a 
certificate  of  reasonable  doubt  He  was  convicted  of  the  crime  of 
being  an  accessory  to  an  alleged  felony  by  one  Fino,  in  that  he 
aided  Fino  to  avoid  or  escape  arrest  therefor.  That  he  might  be 
convicted,  the  prosecution  had  to  prove  three  things,  viz. :  (1) 
That  the  said  Fino  was  guilty  of  the  alleged  principal  felony,  viz 
the  larceny  of  $260  from  Giordino,  the  complaining  witness  in  this 
case;  (2)  that  the  defendant  had  "knowledge  or  reasonable  ground 
to  believe  "  that  Fino  was  guilty  of  such  felony,  and  liable  to  ar- 
rest; (3)  that,  having  such  knowledge  or  reasonable  ground  of  be- 
lief, he  harbored,  concealed,  or  aided  Fino,  with  intent  that  ha 
might  ** avoid  or  escape  from  arrest."     Pen.  Code,  §  30. 

The  jury  were  the  sole  judges  of  the  facts,  and  each  of  these 
things  had  to  be  proved  to  them  beyond  a  reasonable  doubt  to 
make  out  the  crima  Nevertheless,  the  learned  county  judge  stated 
to  them,  in  opening  his  charge,  as  follows.*  "  This  is  not  a  very 
xliflScultcase  for  you  to  decide,  although  it  has  occupied  the  atten- 
tion of  the  court  all  day ; "  and  then  added :  "  There  is  only  one  ele- 
ment of  doubt  in  the  case,  and  that  is  this :  whether  or  not  this  de- 
fendant, on  the  day  named  in  the  indictment,  was  at  Sheepshead 
Bay,  with  the  intention  merely  to  relieve  his  friend,  honestly,  who 
was  in  trouble,  or  whether  he  was  there  to  shield  a  person  who  had 
committed  a  crime  against  the  laws,  and  to  aid  him  to  escape  from 
justice."  The  jury  were  thus  told  that  there  was  no  doubt  in  the 
case  except  upon  this  one  head,  involving  the  actions  and  the  in- 
tent of  the  defendant ;  and  yet,  as  has  been  pointed  out,  he  could 
not  be  guilty  unless  Fino  was,  in  fact,  guilty  of  the  said  principal 
crime,  viz.:  the  larceny ;  and  about  that  the  jury  might  have  had  a 
reasonable  doubt,  had  not  the  charge  excluded  it  from  doubt  It 
was  for  them,  not  the  learned  county  judge,  to  say.  There  could 
be  no  accessory  without  a  principal.  It  is  true,  the  jury  were  later 
formally  charged  that  they  must  be  satisfied  of  the  defendant's  guilt 
beyond  a  reasonable  doubt,  but  nowhere  was  the  previous  restric- 
tion as  to  what  was  subject  to  doubt  enlarged  or  removed.  In 
fact,  the  evidence  leaves  the  guilt  of  Fino,  the  alleged  principal. 
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open  to  question,  to  say  the  least  The  only  testimony  upon  that 
head  is  that  of  the  complaining  witness,  Giordino.  All  he  says  is : 
That  Fino  came  to  his  house  at  Sheepshead  Bay,  in  the  city  of 
Brooklyn,  and  asked  him  if  he  knew  a  place  to  open  a  fruit  stand. 
That  he  told  Fino  he  knew  such  a  place  by  the  sea  shore.  That 
they  went  together  to  the  landlord,  who  sent  them  to  the  police 
station,  to  get  a  permit  of  the  captain.  That  the  captain  sent  them 
to  the  city  hall.  That  they  went  there  together  the  next  day,  but 
could  not  find  the  man  who  attended  to  such  mattera  That  they  re- 
turned to  Sheepshead  Bay,  and  went  again  to  the  city  hall  the 
next  day,  with  the  same  result  That  then  they  met  a  friend  of 
Fino's  at  a  street  corner.  That  all  three  went  to  a  drinking  saloon 
(for  so  the  police  detective  testifies  Giordino  reported  to  the  police). 
That  Fino  handed  to  him  (Giordino)  $250,  saying:  "We  don't 
buy  fruit  for  nothing.  Do  you  thing  I  want  to  deceive  you  ?**  That 
Giordino  also  had  $250  with  him,  which  he  says  he  had  to  pay  a 
bill;  and,  again,  that  he  had  it  to  get  the  permit  and  buy  fruit 
That  Fino  said  to  him :  "  Go  and  pay  your  mony,  and  be  here 
to-morrow."  That  Fino  then  said  to  him  to  put  the  money  all 
together  in  a  handkel'chief,  as  he  might  be  robbed,  and  they  did 
80,  and  gave  it  to  hinL  And  that  five  minutes  afterwards  he  opened 
the  handkerchief,  and  found  only  newspapers.  Where  the  hand- 
kerchief was  meanwhile,  whether  on  the  bar  or  the  table  or  floor, 
or  how  many  were  present,  or  who  left  first,  or  where  he  opened 
the  handkerchief,  the  witness  does  not  and  was  not  asked  to  dis- 
close He  says  they  together  put  the  money  into  the  handkerchief, 
and  that  it  was  given  to  him.  This  much  is  proved, — he  saw  it 
done,  and  helped  do  it ;  but  it  seems  to  have  been  taken  for  grant- 
ed upon  the  trial  that  this  was  not  the  case  at  all,  but  that,  by 
sleight  ol  hand,  another  handkerchief  was  substituted  in  the  opera- 
tion, or  else  paper,  instead  of  the  money  was  put  into  the  hand- 
kerchief, and  the  mony  kept  by  Fino.  Was  this  the  case,  or  did 
some  one  else  taken  the  money,  and  substituted  the  paper? 

Of  this  portion  of  the  charge,  it  is  also  to  be  noted  that  the  words 
"  to  shield  a  person  who  had  committed  a  crime  against  the  laws, 
and  to  aid  him  to  escape  from  justice."  is  not  a  correct  definition 
of  the  crime  charged.  It  conveys  to  the  jury  the  idea  that  if  the 
defendant  had  used  any  means  to  shield  Fino,  and  enable  him  to 
Vol.  Xn-51 
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escape  justice,  he  was  guilty  of  being  an  accessory.  But  this  is 
far  from  being  the  law.  One  cannot  be  found  guilty  as  an  acces- 
sory to  a  felony  except  upon  proof  that  he  gave  personal  assistance 
to  the  felon,  with  intent  to  enable  him  to  physically  get  away ;  such 
as  to  conceal  him,  to  rescue  him,  to  furnish  him  with  a  horse,  and 
the  like.  Whart  Cr.  Law,  §  241 ;  People  v.  Dunn,  53  Hun,  385, 
6  N.  Y.  Supp.  805.  That  he  endeavored  toget  the  complainant  to 
fail  to  identify  or  to  forget  or  not  to  prosecute,  or  suborned  witnesses, 
or  the  like,  does  not  make  out  the  crime.  The  jury  were  not  told 
this,  and  the  whole  charge  seems  to  be  upon  a  contrary  theory. 
The  tenor  and  substance  of  the  part  which  has  been  quoted  is  con- 
tinued through  the  charge;  and  nowhere  is  the  jury  instructed 
that,  in  order  to  convict  the  defendant,  they  must  find  upon  the 
evidence,  beyond  a  reasonable  doubtj  that  Fino  was  guilty  of  the 
alleged  larceny.  They  are  told  to  the  contrary,  in  so  many 
words,  viz.  : 

"  If  you  believe  the  complaining  witness  and  his  wife,  you  must 
find  the  defendant  guilty  as  charged.  The  complaining  witness  is 
corroborated  by  his  wife  in  every  detail" 

That  Fino,  the  alleged  principal,  was  guilty,  is  taken  for  granted. 
Of  his  guilt  the  wife  knows  nothing,  not  having  been  present  at 
his  alleged  larceny.  The  learned  judge  refers  to  the  occurrences 
at  the  house  of  the  complaining  witness,  testified  to  by  him  and 
his  wife,  upon  which  the  charge  of  aiding  Fino  to  escape  is  based, 
and  says  husband  and  wife, corroborate  each  other  in  every  detail, 
(which  seems  not  to  be  so  upon  the  evidence),  and  that,  if  the  jury 
believe  them,  they  must  convict  Apart  from  thus  charging  the 
jury  that  the  question  of  the  defendant's  guilt  depended  wholly 
upon  what  occurred  upon  that  occasion,  it  was  for  the  jury  to  say 
whether  the  testimony  of  the  husband  and  wife  of  what  then  there 
took  place  amounted  to  proof  that  the  defendant  aided  Fino  to 
escapa  The  court  could  not  "rule"  that  the  jury  must  convict 
upon  it  if  they  believed  it 

The  defendant  called  witnesses  to  prove  his  good  character, 
touching  which  the  learned  county  judge  charged  as  follows : 

"  He  also  produces  some  evidence  as  to  his  good  character.  But> 
before  the  week  passes,  you  will  find  that  all  these  cases  are  to  be 
decided  upon  the  facts  by  twelve  common-sense  business  men." 
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The  jury  are  bound  to  consider  evidence  as  to  good  character, 
and  so  highly  is  good  character  valued  by  the  law  that  such  evi- 
dence may  of  itself  create  the  reasonable  doubt  which  will  require 
an  acquittal ;  and  yet  the  jury  are  told  in  plain  effect  that  a  week's 
experience  in  that  court  will  teach  them  such  evidence  is  not  worth 
considering. 

To  return  to  the  occurrences  at  the  residence  of  the  complaining 
witness,  upon  which  the  charge  of  aiding  to  escape  is  based,  the 
evidence  is  by  no  means  conclusiva  The  defendant  went  there 
in  the  daytime  with  Fino  and  two  others,  and  apparently  endeavored 
to  get  the  complaining  witness  (Giordino)  to  refuse  or  fail  to  iden- 
tify Fino  as  the  one  who  had  stolen  his  money.  His  going  there 
openly  with  Fino  tends  to  disprove  that  he  was  secreting  him  or 
aiding  him  to  get  away.  It  is  claimed  that  Giordino  and  his  wife 
separately  made  a  movement  to  leave  the  house  to  call  in  a  police- 
man to  arrest  Fino,  and  that  the  defendant  prevented  them,  and 
thus  aided  Fino  to  escape  arrest  But  it  appears  that,  after  the 
conference  was  over,  Fino  and  his  party  of  three  went  away  pub- 
licly, and  that  neither  Giordino  nor  his  wife  followed  them,  or 
watched  them,  or  went  to  the  neighboring  police  station,  or  called 
a  policeman  or  gave  an  alarm,  or  did  anything  looking  to  an  ar- 
rest After  reading  the  testimony  of  Giordino  and  his  wife,  I  fail 
to  find  that  they  say  that  they  said  to  or  in  the  hearing  of  the  party 
that  they  wanted  to  go  out  for  the  polica  Neither  says  so.-  It  was 
suggested  by  questions,  but  evaded  rather  then  testified  to.  They 
may  have  wanted  to  go  out  for  that  purpose,  as  they  say,  but  they 
do  not  seem  to  have  disclosed  such  purpose  Indeed,  the  wife  says 
expressly  that  she  did  not  tell  them  that  she  wanted  to  go  out  at  all, 
but  that  she  wanted  to  go  upstairs  to  dress  herself,  and  was  pre- 
vented. That  any  escape  was  intended  or  attempted  seems  also 
to  be  made  doubtful  by  the  fact  that  Fino  did  not  go  away,  but 
was  arrested  a  few  days  afterwards,  under  the  warrant  which  had 
been  issued  before  he  went  with  defendant  to  the  house  of  the 
complaining  witness.  There  were  no  exceptions  taken  upon  the 
trial,  but  it  seems  to  me  to  have  been  at  such  variance  with  what 
our  law,  requires  a  criminal  trial  to  be  that  the  defendant  is  in 
justice  entitled  to  have  it  reviewed. 

The  certificate  is  granted 
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J^ttprmi  €mvt  —  pnflif  j^ptdat  Sim* 

January,  1897. 

PEOPLE  V.  AETHUR  MAYHEW. 

Criminal  law  —  New  trial  —  Newly  discovered  byidencb. 

Subdivision  7,  §  466  of  Code  of  Criminal  Procedure  does  not  give  the 
defendant  the  right  to  a  new  trial,  irrespective  of  the  truth  or  falsity  of 
the  testimony  given  by  an  accomplice  on  the  application,  though  it  ap- 
pears that  such  evidence,  if  given  on  the  former  trial,  would  probably 
have  changed  the  verdict. 

Motion  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence. 

Chaa  W.  Brooke  and  William  T.  Emmet,  for  the  motion. 

Daniel  Noble,  Dist  Atty.,  opposed. 

KEOGH,  J.— On  the  trial,  Waynes  testified  that  he  was  with 
the  defendant  at  the  time  the  murder  was  committed ;  that  he  saw 
Mayhew,  strike  Stephen  Powell  a  blow  with  a  heavy  substance  in 
the  end  of  a  long  stocking ;  that  Mr.  Powell  fell,  and  was  at  once 
robbed  by  the  defendant;  and  that  he  and  Mayhew  then  ran  along 
several  streets, — their  course,  as  well  as  what  they  did  as  they  ran, 
being  described  by  him  with  great  particularity.  Waynes  after- 
wards formally  pleading  guilty  to  the  crime  of  manslaughter,  as 
an  accomplice  of  Mayhew  in  the  murder  of  Mr.  Powell,  and 
was  sentenced  to  15  years  imprisonment.  On  this  application  for 
a  new  trial,  Waynes  swears  that  all  this  testimony  of  his  on  the 
trial  was  false;  that  he  did  not  seethe  defendant  strike  Mr.  Powell} 
and,  was  not  with  him  at  the  time  Mr.  Powell  was  killed.  The 
jury  which  saw  and  heard  him  testify,  has  decided  that  his  testi- 
mony then  was  the  truth.  It  was  corroborated  by  striking  cir- 
cumstantial evidence. 

Judge  Bartlett,  writing  for  the  court  of  appeals,  in  a  clear  and 
most  impressive  review  of  the  evidence  given  on  the  trial  of  May- 
hew, says : 

"  After  a  careful  study  of  this  record,  we  are  of  the  opinion  that 
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the  verdict  of  the  jury,  convicting  the  defendant  of  murder  in  the 
first  degree,  is  amply  justified  by  the  evidenca  The  corroborating 
evidence  from  the  time  the  defendant  and  his  accomplice  ap- 
proached the  scene  of  the  murder,  until  the  termination  of  their 
flight,  at  Clemens'  saloon,  is  most  persuasive  and  impressive, 
strongly  illustrating  that  strange  fatality  which  so  frequently  ac- 
companies the  commission  of  crima"  150  N.  Y.  846-354  ;  44  N.  E. 
971.973. 

It  is  contended  by  the  defendant's  counsel  that  subdivison  7  of 
section  465  of  the  Code  of  Criminal  Procedure  gives  the  defendant 
the  right  to  a  new  trial,  irrespective  of  the  truth  or  falsity  of  the 
testimony  given  by  Waynes  on  this  application,  if  it  appears  that 
such  evidence,  if  given  on  the  former  trial,  would  probably  have 
changed  the  verdct  The  grounds  upon  which  this  application  is 
based,  and  the  reasons  urged  for  granting  it,  do  not  present  a 
case  which  comes  within  the  meaning  and  intention  of  the  statute. 

The  application  is  denied. 


emtt  ot  (&twtn\  9mloni—iRit}i  mA  (&mvA}i  ot  ^tw  fork. 

May,  1897. 

PEOPLE  V.  METROPOLITAN  TRACTION  CO.  bt  al. 

1.  CnnnNAL  law  —  Indictment — Motion  to  bkt  asidb. 

Motion  to  set  aside  iDdictment  may  be  made  on  the  ground  that  ttie 
grand  jury  received  illegal  evidence  which  presumably  influenced  the 
finding,  or  that  the  indictment  was  found  without  sufficient' evidence. 

S.  Bams. 

An  indictment  may  beset  aside  for  proper  cause  other  than  those  speci- 
fied in  §  818  of  the  Criminal  Code. 

8.  Sahb. 

The  amendment  of  1897  to  §  818  of  the  Code  of  Criminal  Procedure 
works  an  entire  change  in  the  law  upon  this  subject. 

W.  M.  K  Olcott,  District  Attorney  (John  D.  Lindsay  of  counsel), 
for  the  people. 


Digitized  by  VjOOQIC 


406  NEW   YORK  CUIMINAL   REPORTS,   VOL,   XIL 

H.  A.  Robinson  (Geo.  E.  P.  Howard,  De  Lancey  NicoU  and 
Elibu  Root  of  counsel)  for  the  defendanta 

McM  AHON,  J. — This  is  a  motion  to  set  aside  the  indictment  filed 
on  tlie  29th  day  of  January,  1897,  against  the  two  defendant  cor- 
porations, the  Metropolitan  Traction  Company  and  the  Metropolis 
tan  Street  Railway  Company.  The  offense  charged  against  both 
defendants  is  that  of  maintaining  a  public  nuisance  "  at  all  the 
times  from  the  16th  day  of  January,  one  thousand  eight  hundred 
and  ninety -seven/'  up  to  the  date  of  the  indictment,  by  "hauling, 
driving  and  propelling  divers  street  cars  around  a  turn  or  curve 
on  the  line  of  its  road  situated  at  Fourteenth  street  and  Broad- 
way, in  the  City  of  New  York,  at  a  high  and  unlawful  rate  of 
speed,  whereby  the  public  highway  was  greatly  and  unlawfully 
interfered  with,  obstructed  and  rendered  dangerous  for  passage" 

The  motion  is  brought  on  the  behalf  of  the  defendant  corpora- 
tions upon  these  grounds : 
First.  That  the  Grand  J  ury  received  other  than  legal  evidence,  and 
Second.  That   the   indictment  was  found   by  the  Grand  Jury 
without  sufficient  evidenca 

It  is  contended  on  behalf  of  the  People  that  the  court  has  not 
the  power  to  set  aside  the  indictment  for  any  other  cause  than  one 
of  those  specified  in  section  313  of  the  Code  of  Criminal  Pro- 
cedure, which  reads  as  follows : 

"Section  313.  The  indictment  must  be  set  aside  by  the  court 
in  which  the  defendant  is  arraigned,  and  upon  his  motion,  in 
either  of  the  following  cases : 

"  1.  When  it  is  not  found,  indorsed  and  presented  as  prescribed 
in  sections  268  and  272. 

"  2  When  a  person  has  been  permitted  to  be  present  during  the 
session  of  the  grand  jury,  while  the  charge  embraced  in  the  in- 
dictment was  under  consideration,  except  as  provided  in  sections 
262,  263  and  264" 

Neither  of  these  causes  appears. in  the  present  case. 

It  is  unnecessary  to  discuss  at  length  the  rule  of  construction 
referred  to  in  one  of  the  earlier  cases  (People  v.  Petrea,  92  N.  Y., 
128),  in  which  the  court  stated  that  the  Code  in  defining  the  catises 
for  which  an  indictment  may  be  set  aside,  must  be  held  to  ex- 
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clade  the  entertaining  of  a  motiou  for  other  causes  than  those 
specified  in  section  313.  While  this  was,  in  substance,  the  lan- 
guage of  the  court  of  appeals,  it  is  to  be  remembered  that  the 
question  at  issue  there  was  not  on  a  motion  to  set  aside  an  indict- 
ment, but  came  up  on  a  plea  or  objection  based  upon  a  defect  in 
the  proceedings  in  drawing  the  grand  jury  which  found  the  in- 
dictment 

On  a  motion  similar  to  the  one  under  consideration — People  v. 
Brinckner  (8  N.  Y.  Crim.  Sep.,  217),  Judge  Rumsey  used  the  fdl- 
lowing  language :  *'  If  the  motion  to  set  aside  cannot  now  be  made 
for  the  violation  of  the  rules  of  the  section  cited  above,  the  de- 
fendant has  no  remedy  for  it,  and  that  surely  opens  the  way  to 
evils  not  to  be  endured  So  far  as  the  decision  of  the  court  go 
since  the  Code,  there  has  been  no  case  denying  tlie  power  of  the 
court  to  set  aside  the  indictment  on  motion  for  causes  other  than 
those  specified  in  section  318.  The  first  case  cited  to  that  point 
is  People  v.  Equitable  Gas  Light  Co.  (6  N.  Y.  Crime.  R,  189), 
decided  by  the  court  of  general  sessions  of  New  York.  The 
motion  was  made  before  the  defendant  was  arraigned  by  counsel, 
who  appeared  especially  for  that  purpose.  The  court  held  that 
for  that  reason  the  motion  must  be  denied,  as  well  as  upon  the 
further  ground  that  it  was  not  founded  upon  any  of  the  grounds 
specified  in  the  section  (Code  Criminal  Procedure,  §313).  But  he 
does  not  consider  the  question  whether  the  motion  can  be  made 
upon  other  grounds,  nor  does  he  attempt  to  decide  it  The  dictum 
of  Judge  Andrews  in  People  v.  Petrea  (92  N.  Y,  128)  is  not  con- 
trolling. The  case  had  been  decided  on  the  merits,  and  what  was 
thrown  in  at  the  end  of  the  opinion  was  not  necessary  to  its  de- 
termination. In  such  a  case  it  has  been  said,  ^  It  is  only  on  points 
necessarily  involved  in  the  determination  of  causes  that  the  judg- 
ments of  even  the  highest  appellate  courts  furnish  authoritative 
adjudication." 

In  another  case,  in  the  county  court  of  Kings  county  (People  v. 
Vaughn  and  Holt,  N.  Y.  Law  Journal,  January  23d,  1897),  Judge 
Hurd  calls  attention  to  the  fact  that  there  is  another  section  (671) 
in  the  Criminal  Code  providing  for  the  dismissal  of  an  indictment 
in  furtheranoe  of  justice,  and  this  section  has  been  held  sufficient  to 
warrant  such  an  application. 


Digitized  by  VjOOQIC 


408  NEW   YOKK   CKIMIXAL   REPORTS,   VOL.    XIL 

In  People  v.  Clark  (8  N.  Y.  Crim.  Rea,  174),  Judge  Van  Brunt 
cites  the  cases  in  which  indictments  have  been  set  aside  for  causes 
other  than  those  specified  in  section  313,  and  adds:  ^'The  fact 
that  the  provisions  of  the  Code,  if  construed  according  to  the  well 
established  canons  of  statutory  construction,  would  in  many  cases 
be  subversive  of  justice  and  deprive  defendants  of  constitutional 
and  statutory  rights,  and  enable  a  grand  jury,  by  its  indictment, 
to  work  the  grossest  injustice,  has  impelled  the  courts  to  entertain 
these  motions  and  give  defendant  those  rights  which  they  had 
always,  prior  to  the  adoption  of  the  Code,  enjoyed.  In  all  these 
cases  it  has  been  assumed,  and  rightly  so,  that  sound  reasons  of 
public  policy  demand  that  the  court  should  have  the  power  of 
passing  upon  preliminary  questions,  respecting  the  legality  of  in- 
dictments, and  that  to  prevent  oppression,  wrong  and  outrage,  it 
is  absolutely  necessary  that  over  all  the  preliminaries  preceding  a 
trial  there  should  be  the  same  judicial  control  as  of  the  proceedings 
of  the  trial  itself." 

A  complete  illustration  of  the  force  and  soundness  of  this  view 
as  to  the  power  and  duty  of  the  courts  is  to  be  found  in  the  case 
under  consideration,  whereas  to  one  of  the  defendants,  the  Metro- 
politan Traction  Company,  it  appears  that  an  indictment  was 
found  not  only  without  one  word  of  evidence  connecting  or  tend- 
ing to  connect  this  particular  defendant  with  the  oSense  alleged, 
but  in  the  face  of  direct,  clear  and  competent  proof  that  the  Metro- 
politan Traction  Company  did  not  at  any  time,  and  does  not  now 
run,  own  or  control  any  cars  on  any  line  of  road  in  the  City  of 
New  York,  and  therefore  could  not  possibly  have  committed  the 
offense  charged  in  the  indictment  To  compel  this  defendant  to 
go  to  trial  under  the  circumstances  would  be  unjust  and  oppres- 
sive. 

From  the  cases  quoted  and  referred  to  in  the  briefs  submitted 
by  counsel,  it  is  clear  that  it  is  now  regarded  as  the  settled  law, 
and  is  the  uniform  practice  that  an  indictment  may  be  set  aside 
for  proper  cause  other  than  those  specified  in  section  318  of  the 
Criminal  Code. 

The  first  ground  urged  in  support  of  the  motion  is  that  the 
grand  jury  received  other  than  legal  evidence. 

I  have  carefully  examined  the  minutes  of  the  grand  jury,  and 
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find  that  certain  testimony  given  before  that  body  would  not  be 
admissible  on  the  trial  of  an  indictment.  Section  256  of  the  Code 
of  Criminal  Procedure  provides  that  "the  grand  jury  can  re- 
ceive none  but  legal  evidence." 

In  People  v.  Moore  (65  How.  Pra.,  177)  it  is  expressly  held  that 
no  evidence  should  be  presented  to  the  grand  jury  which  would 
not  be  legal  and  competent  on  the  trial  before  the  traverae  jury, 
and  it  seems  clear  that  if  such  evidence  was  received  and  was  of 
such  a  nature  as  to  influence  in  any  degree  the  result  of  the  de- 
liberations of  the  grand  jury  the  indictment  should  beset  aside. 
Judgfe  Fursmati  in  People  v.  Lindenborn  (N.  Y.  Supreme  Court, 
Criminal  Part,  in  B'ebruary,  1897,  M.  S.  opinion)  clearly  states 
what  seems  to  be  the  true  rule :  "  It  is  perhaps  true  that  an  indict- 
ment may  properly  be  found  where  there  is  sufficient  legal  evi- 
dence to  authorize  it,  notwithstanding  improper  evidence  has  also 
been  received ;  but  in  this  case  it  is  apparent,  I  think,  that 
the  grand  jury  must  have  given  weight  to  the  improper  evi- 
dence presented,  and  acted  upon  it  in  the  final  determination 
reached."  * 

If  the  evidence  claimed  to  be  illegally  received  by  the  grand 
jury  was  of  such  a  nature  that  it  clearly  could  not  influence  the 
result,  and  if  there  was  sufficient  legal  evidence  in  the  judgment 
of  the  grand  jury  to  sustain  the  indictment,  the  court  should  not 
interfere.  In  the  present  case,  however,  the  evidence  claimed  to 
be  illegal  and  inadmissible  goes  to  the  very  essence  of  the  offense 
charged,  and  if  admissible  would  certainly  be  competent  as  tend- 
ing to  prove  the  allegations  on  which  the  indictment  was  based. 

The  testimony  referred  to  is  that  of  Captain  Groo  of  the  Fif- 
teenth Precinct,  to  the  effect  that  there  were  **many  complaints  of 
persons  being  injured  by  being  struck  by  the  cars  at  that  place,'' 
and  that  from  the  list  of  cases  reported  in  the  station  house  by 
different  persons  he  found  ten  such  cases  since  April  last  This 
testimony  being  mere  heresay,  would,  of  course,  be  excluded  on 
the  trial  of  the  indictment 

Another  officer  swears  directly  that,  in  the  two  years  in  which 
he  was  on  duty  at  the  curve  at  Fourteenth  street,  twelve  or  fifteen 
accidents  occurred  ;  that  none  of  them  were  fatal ;  '^  slight  scalp 
wounds  and  the  lika" 
Vol.  XII— 52 
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The  testimony  is  undoubtedly  legal  and  competent,  and  might 
have  been  sufficient  to  sustain  the  indictment  if  it  stood  alone  and 
if  it  had  been  shown  in  addition  that  these  accidents  were  the  re- 
sult of  any  unlawful  action  upon  the  part  of  the  defendant  cor- 
porations. The  testimony  of  Captain  Groo,  to  which  objection  is 
made  as  illegal,  is  the  only  testimony  in  the  case  which  would 
tend  to  connect  these  accidents  with  the  defendant  corporations, 
as  he  refers  to  *'  persona  being  injured  by  being  struck  by  cars  at 
that  place,"  and  if  it  had  such  an  effect  upon  the  minds  of  the 
grand  jury,  it  would  be  cause  for  the  dismissal  of  the  indict- 
ment. 

Other  hearsay  testimony  was  admitted  which  it  is  unnecessary 
to  discuss  further  than  to  say  it  is  certainly  of  such  a  nature  as  to 
have  necessarily  had  some  influence  in  bringing  about  the  indict- 
ment as  tending  to  connect  one  at  least  of  the  defendant  corpora- 
tions with  the  maintenance  of  the  nuisance  charged  and  as  tending 
to  show  that  the  rate  of  speed  at  which  the  cars  were  run  was 
contrary  to  law  or  ordinance,  and  therefore  violated  the  provi- 
sions of  the  Penal  Coda 

The  second  ground  urged  is  support  of  the  motion  to  set  aside 
is  that  the  indictment  was  found  by  the  grand  jury  without  suf- 
ficient legal  evidence. 

Section  885  of  the  Penal  Code  defines  a  pubh'c  nuisance  as  "a 
crime  against  the  order  and  economy  of  the  state,"  which  consists 
in  unlawfully  doing  an  act,  &a,  which  "(1)  annoys,  injures  or  en- 
dangers the  comfort,  repose,  health  or  safety  of  any  considerable 
number  of  persons;  or,  *  *  *  (8)  unlawfully  interferes  with, 
obstructs,  or  tends  to  obstruct  or  render  dangerous  for  passage 
*  *  *  a  public  *  *  *  street  or  railway ;  or,  (4)  in  any 
way  renders  a  considerable  number  of  persons  insecure  in  life  or 
the  use  of  property." 

The  danger  or  insecurity  to  life  or  property  in  the  present  case 
is  supposed  to  arise  from  the  "  high  and  unlawful  rate  of  speed 
whereby  a  public  highway  was  greatly  and  unlawfully  interfered 
with,  obstructed  and  rendered  dangerous  for  passage,  &a" 

The  testimony  shows  that  cars  were  operated  by  one  of  the  de- 
fendant corporations  around  the  curve  at  Fourteenth  street  at  a  rate 
of  speed  which,  in  the  opinion  of  witnesses,  was  between  seven 
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and  eight  miles  per  hour.  (As  a  fact,  it  was  shown  to  be  seven 
miles,  this  being  the  speed  of  the  cable.)  There  is  nothing  to  show 
that  this  rate  of  speed  was  in  itself  unlawful.  In  fact,  the  chief 
law  officer  of  this  city,  in  a  communication  under  date  of  June 
11th,  1896,  bearing  upon  this  very  subject,  addressed  to  the  Board 
of  Police,  states  as  follows  :  **  Provisions  as  to  the  rate  of  speed 
of  various  vehicles  in  the  City  of  New  York  can  be  found  in  the 
Consolidation  Act  and  in  the  ordinances,  but  it  will  be  very  dif- 
ficult to  make  the  provisions  of  these  statutes  and  ordinances, 
which  were  made  under  entire  diflferent  circumstances,  apply  to 
rate  of  speed  of  public  cara 

**  For  instance,  the  provision  of  the  Consolidation  Act,  section 
1932,  only  applies  to  a  *  person  who  shall  drive  or  ride  any  horse 
through  any  street,'  &c. 

The  City  Ordinances,  section  22  of  article  IV  of  chapter  8, 
provide :  *  It  shall  not  be  lawful  for  any  cart,  wagon,  coach,  pub- 
lic cart  or  any  other  vehicle  to  be  driven  through  any  of  the 
streets  of  the  City  of  New  York  at  a  greater  speed  than  five  miles 
an  hour;  nor  shall  it  be  lawful  for  any  such  vehicle  to  be  driven 
around  the  corner  of  any  of  the  street  of  said  city  with  the  horse 
or  horses  thereto  traveling  at  a  faster  gait  than  three  miles  per 
hour.' 

"  It  will  be  perceived  that  while  the  provisions  as  to  the  rate  of 
speed  of  this  ordinance  might  be  made  applicable  to  the  cable 
cars,  yet  the  reduced  speed  required  in  turning  corners  only  ap- 
plies to  vehicles  drawn  by  horses.  " 

The  only  legal  testimony  as  to  the  number  of  accidents  that  oc- 
curred at  this  point  was  that  of  the  police  officer  who  was  on  duty 
there  for  two  years  from  eight  to  six  o'clock  every  day.  He 
states  that  in  that  time  twelve  or  fifteen  persons  received  at  or  near 
that  place  slight  wounds  orinjuriea  Another  witness  testifies  that 
one  person  lost  his  life,  but  it  was  not  at  the  point  complained  of, 
but  some  distance  from  it  and  on  the  straight  line,  not  in  the  curve  ; 
that  he  seemed  to  be  under  the  influence  of  liquor,  and  lost  his 
life  apparently  through  his  own  negligence. 

It  is 'a  matter  of  notoriety  that  at  least  fifty  thousand  persons 
daily  pass  over  or  cross  the  tracks  of  the  Metropolitan  Street  Rail- 
way Company,  at  or  near  the  Fourteenth  street  curves,  and  that 
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a  number  of  other  railroads  meet  or  intersect  at  that  placa  There 
was  no  evidence  whatever  before  the  grand  jury  that  the  twelve  or 
fifteen  accidents  testified  to  by  the  police  officer  were  occasioned  by 
the  fault  or  failure  of  the  defendant  corporations  or  either  of  them. 

There  was  evidence  also  before  the  grand  jury  that  a  large 
number  of  accidents  occurred  at  this  point  within  the  same  space 
of  time  when  the  road  was  operated  as  a  horse  railroad,  and  when 
the  traffic  was  considerably  less. 

Whether  injuries  received  by  fifteen  persons  in  two  years,  out 
of  thirty-six  millions  who  passed  over  or  crossed  the  tracks  during 
that  time  at  that  point,  could  be  taken  as  competent  proof  that 
the  operation  of  the  road  "  rendered  a  considerable  number  0/ per- 
sons insecure  in  life  or  the  use  of  property,  or  endangered  the  re- 
pose, health  or  safety  of  any  considerable  number  0/ persons"  was  a 
matter  of  course  for  the  grand  jury  to  determine  on  the  evidence, 
but  it  is  unnecessary  to  discuss  it  here,  inasmuch  as  there  is  an 
absolute  lack  of  any  evidence  to  connect  the  defendants,  or  either 
of  them,  with  the  happening  of  the  accidents,  further  than  the 
circumstances  that  the  defendants,  or  one  of  them,  operates  cars 
at  that  point,  as  do  other  corporations,  and  that  the  injuries  re- 
sulting from  the  accidents  were  received  there. 

The  motion  is  granted  as  to  the  defendant  The  Metropolitan 
Traction  Company,  for  the  reason,  as  heretofore  stated,  that  there 
was  no  proof  before  the  grand  jury  connecting  it  with  the  offense 
alleged,  but,  on  the  contrary,  competent  proof  that  this  corpora- 
tion did  not  and  could  not  have  committed  the  crime  charged. 

The  motion  is  granted  as  to  the  Metropolitan  Street  Railway 
Company  on  both  of  the  grounds  urged  by  counsel  for  the  de- 
fense— that  illegal  evidence  was  received  by.  the  Grand  Jury  of 
such  a  nature  as  clearly  to  influence  the  finding,  and  also  because 
of  the  lack  of  any  evidence  to  connect  this  defendant  with  the 
acts  or  happenings  relied  upon  to  sustain  the  charga 

Since  this  motion  was  submitted,  and  while  under  advisement, 
section  313  of  the  Code  of  Criminal  Procedure  has  been  amended 
by  adding  the  words  "  but  in  no  other,"  so  that  the  first  paragraph 
reads  as  follows : 

"  Section  313.  Indictment  when  set  aside  on  motion. — The  in- 
dictment must  be  set  aside  by  the  court  in  which  defendant  is 


Digitized  by  VjOOQIC 


PEOPLE   V.   HAWKINa  418 

arraigned,  and  upon  his  motion,  in  either  of  the  following  cases, 
but  in  no  other.*' 

Then  follow  subsections  1  and  2  as  quoted  above.  The  added 
words  work  an  entire  change  in  the  law,  but,  as  another  section  of 
the  amended  Code  provides,  that  this  amendment  is  not  to  effect 
pending  proceedings,  it  is  unnecessary  to  consider  it  here  or  to  pass 
upon  what  its  effect  may  be  upon  future  motions  of  this  character. 

It  may  be  remarked,  however,  that  the  adoption  of  this  amend- 
ment, at  this  time,  clearly  indicates  that,  in  the  opinion  of  the 
Legislature,  the  courts  heretofore  possessed  the  power  claimed 
herein,  of  dismissing  indictments,  for  other  than  the  causes  enu- 
merated in  section  818. 


September  8,  1897. 

PEOPLE  V.  SAMUEL  K.  HAWKINa 

1.  CJoNSTrruTioNAL  LAW— Intbrbtate  commerce. 

A  state  law,  the  effect  of  which,  is  to  restrict,  burden  or  prohibit  inter- 
state commerce,  is  void,  though,  by  its  terms,  made  applicable  to  the  state, 
whose  legislature  enacts  it. 

2.  Same. 

Chap.  981  of  1896,  the  effect  of  which  is  to  prohibit  or  cast  burdens  upon 
the  introduction,  into  this  state,  of  a  lawful  article  of  commerce,  is  a 
violation  of  the  interstate  commerce  clause  of  the  National  Constitution. 
8.  Same— Article  of  commerce. 

An  ordinary  merchantable  scrub  brush,  manufactured  by  the  authorities 
of  another  state,  placed  upon  its  markets,  recognized  as  property  and  not 
claimed  to  be  an  inferior  or  deceptive  article,  is  an  article  of  commerce, 
tiiough  made  under  its  authority  by  convict  labor,  and  is  not,  therefore, 
within  the  police  power  of  this  state. 

Appeal  from  a  judgment,  entered  on  a  decision  sustaining  a 
demurrer  to  the  indictment 

Chapter  698,  Laws  N.  T.  1894,  provided  that  no  person  should 
have  in  his  possession  for  the  purpose  of  sale,  or  offer  for  sale,  any 
convict-made  goods  manufactured  in  any  state  other  than  the  state 
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of  New  York,  without  being  branded  or  labeled,  as  specified  in 
the  act  This  statute  was  repealed  by  chapter  931,  Laws  1896, 
which  provides  that  all  goods  made  by  convict  labor,  which  in- 
cluded those  made  in  the  state  of  New  York,  before  being  ex- 
posed for  sale  or  sold,  shall  be  labeled,  marked,  or  branded,  as  in 
the  act  mentioned ;  and,  by  the  last-named  act,  section  384b  of 
the  Penal  Code  was  amended  so  as  to  provide  that  any  person 
having  in  his  possession  for  sale,  or  oflfering  for  sale,  any  convict- 
made  goods  without  being  so  branded,  marked,  or  labeled,  shall 
be  guilty  of  a  misdemeanor.  The  defendant  was  indicted  by  the 
grand  jury  of  Broome  county  on  the  25th  day  of  November,  1896, 
for  an  alleged  offense  under  the  provisions  of  the  act  of  1896.  In 
the  indictment  he  was  charged  with  having  on  the  5th  day  of 
November,  1896,  in  his  possession  for  the  purpose  of  sale,  and 
selling,  a  certain  scrub  brush,  "  which  said  scrub  brush  was  of  the 
form,  style,  and  material  commonly  used  in  scrub  brushes,"  and 
was  manufactured  by  convict  labor  in  Cleveland,  in  the  state  of 
Ohio,  and  did  not  have  thereon,  or  attached  thereto,  any  label, 
mark,  or  brand,  as  required  by  the  act  in  question.  The  defendant 
demurred  to  the  indictment,  on  the  ground  that  the  facts  stated 
therein  did  not  constitute  a  crime.  The  demurrer  was  sustained 
by  the  court  below,  and  from  the  judgment  entered  upon  its  de- 
cision this  appeal  is  taken. 

It  is  claimed  by  the  respondent  that  chapter  981,  Laws  1896, 
as  far  as  applicable  to  the  sale  by  the  defendant  of  a  scrub  brush 
manufactured  by  convict  labor  in  the  state  of  Ohio,  is  repugnant 
to  the  interstate  commerce  and  other  provisions  of  the  constitution 
of  the  United  States,  and  also  to  that  portion  of  the  constitution 
of  the  state  of  New  York  which  provides  that  "  no  person  shall  be 
*  *  *  deprived  *  *  *  of  property  without  due  process 
of  law."  On  the  part  of  the  appellant  it  is  urged  that  the  act 
under  consideration  was  properly  enacted  under  the  police  power 
of  the  state. 

Harry  C.  Perkins  (James  A.  McCormick,  Dep.  Atty.  Gten.,  of 
counsel),  for  the  Peopla 

Revnolds,  Stanchfield  &  Collin  (Frederick  CoUio,  of  oouDsel), 
for  respondent 
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PUTNAM,  J. — The  defendant  was  indicted  for  having  in  his 
possession  for  the  purpose  of  sale,  and  selling,  "  a  certain  scrub 
brush,  which  *  *  *  was  of  the  form,  style,  and  material 
commonly  used  in  scrub  brushea"  manufactured  by  convict  labor 
in  the  state  of  Ohio,  and  which  was  not  branded,  as  required  by 
the  provisions  of  chapter  981,  Laws  1896.  It  was  not  alleged  in 
the  indictment  that  the  brush  was  not  a  good  one ;  was  not  the 
same,  in  all  regards,  as  that  mude  by  other  than  convict  labor.  It 
does  not  appear  that  it  was  not  a  merchantable  article, — an  article 
of  commerce.  It  cannot  be  doubted  that,  unless  the  act  we  are 
called  upon  to  examine  on  this  appeal  can  be  sustained  as  a  valid 
exercise  of  the  police  power  of  the  state,  it  must  be  condemned  as 
a  violation  of  the  provisions  of  the  interstate  commerce  provision 
of  the  national  constitution.  Under  this  statute,  a  citizen  of  Ohio, 
purchasing,  or  coming  into  possession  of,  property  recognized  as 
such  by  the  laws  of  that  state, — an  article  of  commerce, — is  pro- 
hibited from  offering  for  sale,  or  selling,  the  same  in  this  stata 
A  citizen  of  this  state,  going  to  Ohio,  purchasing  such  property, 
and  returning  with  it,  is  likewise  prohibited  from  disposing  of  it 
The  act  is  in  fact  prohibitory.  The  property,  as  purchased  in 
another  state,  cannot  be  sold  here  without  rendering  the  vendor 
liable  in  a  criminal  prosecution.  It  is  true,  if  he  is  able  to  ascertain 
the  prison  in  which,  and  the  time  when,  it  was  manufactured,  he 
may,  by  changing  the  article,  by  branding  it,  be  allowed  to  offer 
it  for  sale;  but  he  cannot  dispose  of  it  in  the  condition  it  was  in 
when  it  came  into  his  possession.  In  People  v.  Hawkins,  85  Hun, 
43,  32  N.  Y.  Supp.  624,  the  provisions  of  chapter  698,  Laws  1894, 
were  considered.  The  act  was  held  to  be  unconstitutional,  because 
it  discriminated  between  convict-made  goods  of  other  states  and 
those  made  in  the  state  of  New  York.  In  that  case  (page  45,  85 
Hun,  and  page  526,  82  N,  Y.  Supp.)  Martin,  J.,  said : 

"  Commerce  among  the  states  cannot  he  said  to  be  free  when  a 
commodity  is,  by  reason  of  its  foreign  manufacture,  subjected  by 
a  state  legislature  to  discriminations  or  burdens.  The  main  object 
of  commerce  between  the  states  being  the  sale  and  exchange  of 
commodities,  the  policy  that  the  interstate  commerce  should  be 
free  and  untrammeled  would  be  defeated  by  discriminating  legis- 
lation like  that  of  the  act  in  question." 
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Although,  in  the  case  cited,  the  decision  was  placed  upon  the 
ground  that  the  act  therein  considered  discriminated  between  con- 
vict-made goods  of  other  states  and  those  of  New  York,  yet  it 
must  be  deemed  an  authority  to  sustain  the  proposition  that 
a  scrub  brush  manufactured  by  convict  labor  in  the  state  of  Ohio 
is  an  article  of  commerce,  under  the  provisions  of  the  interstate 
commercial  clause  of  the  national  constitution,  and  that  chapter 
931,  Laws  1896,  as  far  as  it  applies  to  such  property,  is  a  restric- 
tion— a  burden — upon  commerce  between  the  states. 

Can  the  act  in  question,  therefore,  as  far  as  it  applies  to  convict- 
made  goods  in  other  states,  be  sustained  ?  As  we  have  seen,  it  is, 
in  eflfect,  prohibitory.  It  prevents  the  sale  of  such  foreign  con- 
vict-made goods  unless  changed  and  branded.  The  act  certainly 
imposes  a  restriction  upon  the  disposition  of  convict-made  goods 
of  foreign  manufactura 

In  Re  Ware,  58  Fed.  783,  the  defendant  was  committed  to  jail 
in  the  state  of  Minnesota  for  selling  baking  powder  containing 
alum,  manufactured  in  another  state,  without  being  marked  with 
the  words  "  This  baking  powder  contains  alum,"  as  required  by 
the  laws  of  Minnesota.  It  was  held  that  ''baking  powder  is  a 
well-known  article  of  commerce  among  the  states.  It  belongs  to 
comraerca  The  sale  of  an  article  imported  from  another  state  is 
a  part  of  interstate  commerce,  and  may  not  be  prohibited  or  bur- 
dened bv  the  legislature  of  the  statea"  The  same  doctrine  is 
stated  in  Re  Sanders,  52  Fed.  802 ;  Ex  parte  KieflEer,  40  Fed.  399  ; 
Voight  v.  Wright,  141  U.  S.  62,  11  Sup.  Ct  855.  It  will  be  ob- 
served in  the  case  last  cited,  as  in  the  case  of  People  v.  Hawkins, 
supra,  the  decision  was  placed  upon  the  ground  that  the  act  held 
to  be  unconstitutional  was  a  law  discriminating  between  the  pro- 
ducts of  different  states.  Bat,  as  we  understand  the  authorities, 
a  state  law,  the  effect  of  which  is  to  restrict  burden,  or  prohibit 
interstate  commerce,  is  void,  although,  by  its  terms,  made  ap- 
plicable to  the  state  whose  legislature  enacts  it 

In  Brimmer  V.  Rebman,  138  U.  &  78,  11  Sup.  Ot  213,  a  statute 
of  the  state  of  Virginia,  declaring  it  to  be  unlawful  to  offer  for 
sale  any  beef,  veal,  or  mutton  from  animals  slaughtered  100  miles 
or  more  from  the  place  where  it  is  offered  for  sale,  unless  it  has 
been  previously  inspected  and  approved  by  local  inspectors,  the 
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act  was  held  to  be  void  as  being  in  restraint  of  commerce,  and  in 
the  opinion  (page  82,  138  U.  S.,  and  page  214,  11  Sup.  Ct)  the 
following  language  is  used :  ^*  Nor  can  this  statute  be  brought  into 
harmony  with  the  constitution  by  the  circumstance  that  it  pur- 
ports to  apply  alike  to  the  citizens  of  all  the  states,  including 
Virginia ;  for  a  burden  imposed  by  a  state  upon  interstate  com- 
merce is  not  to  be  sustained  simply  because  the  statute  imposing 
it  applies  alike  to  the  people  of  all  the  states,  including  the  people 
of  the  state  enacting  such  state.*' 

The  same  doctrine  was  stated  in  Bobbins  v.  Taxing  Dist,  120 
U.  a  489,  7  Sup.  Ct  592;  Minnesota  v.  Barber,  136  U.  S.  313, 
10  Sup.  Ot  862 ;  Bowman  v.  Bailway  Co.,  125  U.  S.  465-i96,  8 
Sup.  Ct  689,  1062. 

In  Bobbins  v.  Taxing  Dist,  supra,  it  is  said : 

*^  It  is  strongly  urged,  as  if  it  were  a  material  point  in  the  case, 
that  no  discrimination  is  made  between  domestic  and  foreign 
drummers, — those  of  Tennessee  and  those  of  other  states ;  that  all 
are  taxed  alika  But  that  does  not  meet  the  difficulty.  Inter- 
state commerce,  cannot  be  taxed  at  all,  even  though  the  same 
amount  of  tax  should  be  laid  on  domestic  commerce,  or  that  which 
is  carried  on  solely  within  the  state.  This  was  decided  in  the  case 
of  The  Freight  Tax,  15  Wall.  232." 

Under  the  authorities  above  cited,  chapter  931,  Laws  1896,  the 
eflEect  of  which  was  to  prohibit  or  to  cast  burdens  upon  the  in- 
troduction into  this  state  of  a  lawful  article  of  commerce,  is  a 
violation  of  the  interstate  commerce  clause  of  the  national  con- 
stitution, unless  the  act  can  be  sustained  as  an  exercise  of  the  po- 
lice power  of  the  state.  In  considering  this  branch  of  the  case, 
we  should  bear  in  mind  the  well- settled  doctrine  ''that  the  police 
power  cannot  be  set  up  to  control  the  inhibitions  of  the  federal 
constitution,  or  the  powers  of  the  United  States  government  created 
thereby."  New  Orleans  Gaslight  Co.  v.  Louisiana  Light  &  Heat 
Producing  &Manufg Co.,  115  U.  S.  650,  6  Sup.  Ct  252;  Walling 
V.  Michigan,  116  U.  S.  446-430,  6  Sup.  Ct  454 ;  Brennan  v.  City 
of  Titusville,  153  U.  S.  289-299,  14  Sup.  Ct  829;  In  re  Applica- 
tion of  Jacobs,  98  N.  Y.  98-108;  People  v.  Gillson,  109  N.  Y. 
889-401,  17  N.  R  343.  But,  although  a  state  cannot,  under  its 
police  power,  substantially  prohibit  or  burden  interstate  com- 
VoL.  Xn--58 
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merce,  it  may  for  the  purpose  of  protection,  in  certain  extreme 
cases  enact  laws  that  indirectly  affect  such  commerca 

In  Lake  View  v.  Ross  Hill  Cemeteiy  Co.,  70  IlL  191,  it  was 
held  that : 

**  The  police  power  of  the  state  is  co-extensive  with  self -protection 
and  is  not  inaptly  termed  *  the  law  of  overruling  necessity.'  It  is 
that  inherent  and  plenary  power  in  the  state  which  enables  it  to 
prohibit  all  things  hurtful  to  the  comfort,  safety,  and  welfare  of 
society." 

In  Crutcher  v.  Kentucky,  141  U.  S.  47-61,  11  Sup.  Ct  851, 
speaking  of  the  police  power  of  the  state,  Bradley,  J.,  said : 

"  But  while  it  is  only  such  things  as  are  clearly  injurious  to  the 
lives  and  health  of  the  people  that  are  placed  beyond  the  pro- 
tection of  the  commercial  power  of  congress,  yet  when  that  power 
or  some  other  exclusive  power  of  the  federal  government,  is  not 
in  question,  the  police  power  of  the  state  extends  to  almost  every- 
thing within  its  borders;  to  the  suppression  of  nuisances  ;  to  the 
proliibition  of  manufactures  deemed  injurious  to  the  public  health ; 
to  the  prohibition  of  intoxicating  drinks,  their  manufacture  or 
sale;  to  the  prohibition  of  lotteries,  gambling,  horse  racing,  or 
anything  else  that  the  legislature  may  deem  opposed  to  the  public 
welfara" 

The  power  of  a  state  to  prohibit  all  things  clearly  hurtful  to  the 
comfort,  safety,  and  welfare  of  society  is  reserved  to  it,  not  ceded 
to  the  United  States  government,  and  hence  not  repugnant  to  the 
interstate  commercial  provision  in  the  national  constitution. 

The  true  doctrine  is  well  stated  in  the  opinion  of  Catron,  J.,  in 
the  License  Cases,  5  How,  604-599,  quoted  and  approved  by 
Matthews,  J.,  in  Bowman  v.  Eailway  Co.,  125  U.  S.  489,  490,  8 
Sup.  Ct.  689,  1062,  as  follows,  viz.  : 

**  The  assumption  is  that  the  police  power  was  not  touched  by 
the  constitution,  but  left  to  the  states  as  the  constitution  found  it 
This  is  admitted ;  and,  whenever  a  thing,  from  character  or  con- 
dition, is  of  a  description  to  be  regulated  by  that  power  in  the 
state,  then  the  regulation  may  be  made  by  the  state,  and  congress 
cannot  interfere  But  this  must  always  depend  on  facts  subject 
to  legal  ascertainment,  so  that  the  injured  may  have  redress ;  and 
the   fact  must  find  its  support  in  this,  whether  the  prohibited 
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article  belongs  to,  and  is  subject  to  be  regulated  as  part  of,  foreign 
commerce,  or  of  commerce  among  the  states.  If,  from  its  nature, 
it  does  not  belong  to  commerce  or  if  its  condition,  from  putrescence 
or  other  cause,  is  such,  when  it  is  about  to  enter  the  state,  that  it 
DO  longer  belongs  to  commerce,  or,  in  other  words,  is  not  a  com- 
mercial article,  then  the  state  power  may  exclude  its  introduction ; 
and,  as  an  incident  to  this  power,  a  state  may  use  means  to  as- 
certain the  fact  And  here  is  the  limit  between  the  sovereign 
power  of  the  stale  and  the  federal  power, — that  is  to  say,  that 
which  does  not  belong  to  commerce  is  within  the  jurisdiction  of 
the  police  power  of  the  state,  and  that  which  does  belong  to  com- 
merce is  within  the  jurisdiction  of  the  United  States." 

The  question  then  arises  whether  an  ordinary  scrub  brush  or 
other  convict-made  goods  manufactured  in  the  state  of  Ohio  "  be- 
longs to  commerca"  If  so,  under  the  authority  last  cited,  such 
property  is  not  within  the  police  power  of  the  state.  As  we  have 
seen,  the  case  of  People  v.  Hawkins,  supra,  may  be  deemed  an 
authority  that  the  property,  for  the  selling  of  which  without  being 
branded  the  defendant  was  indicted,  was  an  article  o^, commerce, 
within  th^  provisions  of  the  national  constitution.  In  the  absence 
of  any  adjudication  upon  the  subject,  we  are  unable  to  believe 
that  an  ordinary  merchantable  scrub  brush  manufactured  by  the 
authorites  of  the  state  of  Ohio,  and  placed  upon  the  markets  of 
that  state,  recognized  there  as  property,  not  claimed  to  have  been 
an  inferior  or  deceptive  article,  was  not  an  article  of  commerce,  be- 
cause made  under  the  authority  of  said  state  by  convict  labor. 
We  think  it  was  property  owned  by  the  defendant,  and  which  he 
had  a  right  to  own,  possess,  and  dispose  of  without  any  restric- 
tions whatever. 

Our  conclusion  is  that  chapter  931,  Laws  1896,  so  far  as  applicable 
to  the  defendant,  was  not  within  the  police  power  of  the  state. 
It  was  not  a  statute,  to  prevent  or  restrain  the  sale  of  articles 
clearly  injurious  to  the  lives,  health,  or  welfare  of  the  people,  and 
hence,  under  doctrines  enunciated  in  Crutcher  v.  Kentucky,  and 
other  cases  above  cited,  within  the  reserved  powers  of  the  state. 
Its  object  was  to  prohibit  or  restrain  the  sale  of  articles  of  com- 
merce manufactured  by  other  states,  and  recognized  there  as 
sucL 
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'  We  have  examined  the  aathorities  cited  by  the  learned  counsd 
for  the  appellant,  and  are  of  opinion  that  they  do  not  oonflict  with 
those  above  referred  ta  As  we  have  aeen,  the  power  of  a  state 
to  pass  police  laws  relating  to  the  public  health,  morals,  safety,  or 
welfare,  where  the  commercial,  or  some  other  exclusive,  power  of 
the  national  government  is  not  in  question,  is  unquestionable. 
In  such  eases,  as  said  in  Crutcher  v.  Kentucky,  supra,  "  the  police 
power  of  the  state  extends  to  almost  everything  within  its  borders" ; 
while  in  those  relating  to  interstate  commerce,  as  held  in  Bow- 
man V.  Railway  Co.,  supra,  the  police  power  of  a  state  only  ex- 
tends to  property  which  does  not  belong  to  commerce. 

For  the  reasons  above  suggested,  and  without  considering  other 
questions  raised,  we  conclude  that  the  judgment  should  be  af- 
firmed. 

All  concur. 


August,  1897. 
PEOPLE  v.  JOHN  H.  STOCK  et  aL 

INDICTMENT — D  UPLICITT, 

An  iodictment,  which  charges  that  defendant  is  a  public  officer,  author- 
ized to  take  part  in  the  auditing  of  accounts  against  the  county,  and 
that  he  corruptly  and  dishonestly  aided  in  the  adoption  of  a  resolution 
allowing  the  fraudulent  demand  set  forth  in  the  indictment,  and  direct- 
ing its  payment  by  the  auditor;  and  also  charges  in  the  same  count,  that 
he  did,  knowingly  and  corruptly,  present  such  fraudulent  claim  to  the 
auditor  for  payment,  is  bad  for  duplicity.  It  charges  two  offenses  in 
one  count,  one  under  section  165,  the  other  under  section  672,  of  the 
penal  code. 

John  H.  Stock  and  others  were  charged  with  a  felony,  and  de- 
murred to  the  indictment  for  duplicity. 

Daniel  J.  Kenefick,  Dist  Atty.,  for  the  people. 

Ticknor  &  Pierce,  for  defendants. 

SPEING,  J. — It  is  averred  in  the  demurrer  that  the  indictment 
in  this  case  is  bad  for  duplicity,  in  that  it  charges  in  one  count 
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two  specific  crimes,  which  is  not  permissible  by  section  278  of  the 
Oode  of  Criminal  Procedure.  See  People  v.  Dumar,  106  N.  Y. 
602^10,  81  N.  B.  325;  People  v.  Tower,  135  N.  Y.  457,  82 
N.  E.  145 ;  People  v.  Wilson,  151  N.  Y.  408-i06,  45  K  E.  862  ; 
People  V.  Sebring,  14  Misc.  Rep.  81,  85  N.  Y.  Supp.  287.  Sec- 
tion 165  of  the  Penal  Code  is  aimed  at  the  vice  of  falsely  auditing 
and  paying  claims  by  a  public  officer.  It  provides  that  a  public 
official,  intrusted  with  the  duty  of  auditing  or  paying  claims,  who 
knowingly  takes  part  or  connives  at  the  auditing  or  payment  of 
a  false  or  fraudulent  demand,  is  guilty  of  a  felony.  To  come 
within  the  purview  of  this  section,  the  accused  must  be  a  public 
officer,  and  the  evil  consists  in  a  violation  of  his  official  duties 
in  the  manner  stated.  The  indictment  charges  that  each  of  the 
defendants  was  a  public  officer,  to  wit,  supervisor  of  a  town,  and 
that  as  a  member  of  the  board  of  supervisors  he  was  charged  with 
the  duty  of  taking  part  in  the  auditing  and  allowance  of  claims 
and  demands  against  the  county,  and  the  full  audit  and  allowing 
of  claims  were  intrusted  to  the  board  and  to  the  county  auditor. 
The  indictment  then  charges  in  proper  form  that  defendant  cor- 
ruptly aided  in  the  passage  of  a  resolution  by  the  board  directing 
that  an  order  be  drawn  on  the  county  auditor  for  necessary  ex- 
penses incurred,  not  exceeding  $70,  in  favor  of  each  of  the  persons 
composing  the  committee  on  almshouse  and  county  hospital  of 
said  board,  together  with  four  other  persons  who  had  acted  in 
conjunction  with  said  committee  in  making  an  investigation  of  a 
hospital  in  the  city  of  New  York,  pursuant  to  the  direction  of  said 
board.  To  paraphrase  this  accusation,  the  defendant,  possessing 
the  power  to  audit  or  allow  claims,  knowingly  and  corruptly  used 
this  power  to  allow  a  dishonest  demand,  and  gave  his  official 
sanction  to  a  scheme  to  defraud  the  county,  by  authorizing  the 
auditor  to  pay  an  excessive  claim.  The  indictment,  therefore, 
alleges  in  plain  language  the  violation  of  section  165  of  the  Penal 
-Coda  But  it  goes  further.  It  charges  that  the  defendant  did 
knowingly  and  corruptly  prepare  and  verify  under  his  oath,  and 
"  feloniously  did  knowingly  and  corruptly  present  and  cause  to 
be  presented  for  audit  and  allowance  to  the  said  John  W.  NeflE, 
as  such  county  auditor,  who  then  and  there  audited  and  allowed 
the  same,  a  false  and  fraudulent  account,"  etc.,  incorporating  in 
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the  indictment  a  copy  of  the  account  presented  to  the  auditor  and 
paid  by  him,  and  which  was  the  personal  claim  of  the  defendant 
presenting  it  Section  672  of  the  Penal  Code  provides  that  "a 
person  who  knowingly,  with  intent  to  defraud,  presents  for  audit, 
or  allowance,  or  for  payment,  to  an  official  board,  any  false  or 
fraudulent  claim,  is  guilty  of  a  felony/^  This  section,  and  the 
crime  defined  in  it,  are  plainly  distinguishable  from  section  165 
referred  to.  The  one  is  malfeasance  in  office  by  the  official  in 
auditing  or  paying  a  false  claim,  while  the  other  is  the  presenta- 
tion of  a  fraudulent  claim  to  an-auditing  board  for  allowonce  or 
payment  Only  a  public  official  can  be  guilty  of  the  crime 
charged  in  one  section,  while  in  the  other  it  is  not  the  official,  but 
the  person  presenting  the  claim,  who  commits  the  felony.  The 
indictment  in  this  case  in  one  count  charges  both  these  offenses 
in  unmistakable  language.  The  pleader,  at  the  outset  prepared 
his  indictment  to  meet  section  165,  and  he  avers  every  element 
constituting  the  crime  embodied  in  that  section.  He  charges  that 
defendant  is  a  public  officer,  authorized  to  take  part  in  the  audit- 
ing of  accounts  against  the  county;  that  he  corruptly  and  dis- 
honestly aided  in  the  adoption  of  a  resolution  allowing  the  fraudu- 
lent demand  set  forth  in  the  indictment,  and  directing  its  payment 
by  the  auditor.  This  ends  his  official  connection  with  the  claim. 
He  is  not  charged  with  colluding  or  conniving  with  the  auditor, 
and  there  is  no  imputation  of  fraud  against  that  official.  Then, 
in  very  nearly  the  language  of  section  672,  he  is  accused  of  pre- 
senting his  fraudulent  claim  to  the  auditor  for  payment  That 
constitutes  a  different  offense,  and  is  also  alleged  in  concise,  une- 
quivocal language.  Section  279  of  the  Code  of  Criminal  Pro- 
cedure does  not  cure  this  indictment  That  permits  the  crime  to 
"  be  charged  in  separate  counts  to  have  been  committed  in  a  dif- 
ferent manner,  or  by  different  means,"  or  where  the  same  acts 
constitute  different  crimes  they  may  be  set  out  in  the  indictment 
in  separate  counts.  For  instance,  a  person  in  committing  a  burg- 
lary may  also  commit  larceny,  and  two  separate  counts  in  the 
indictment  may  cover  the  two  offenses,  as  they  are  the  same  acts. 
People  V.  Wilson,  151  N.  Y.  403,  45.  N.  E.  862 ;  People  v.  Adler, 
140  N.  Y.  831,  35  N.  E.  644.  This  indictment  does  not  contain 
two  separate  counts,  and  the  transactions — the  acts — which  com- 
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prise  the  two  offenses  are  distinct  and  independent  of  each  other. 
The  demurrer  is  sustained. 
Demurrer  sustained. 


December,  1896. 

PEOPLE  V.  MARIE  BARBERL 

Cbdcikal  law— Iksanitt. 

When  Insanity  is  set  up  as  a  defense  to  an  alleged  criminal  act,  and  the 
defendant  offers  evidenee  tending  to  prove  that  he  was  insane  at  the 
time  of  the  homicide,  the  legal  presumption  of  sanity  is  rebutted,  and 
the  prosecution  must  prove  sanity  by  a  preponderance  of  evidence. 

Same. 

So,  if  defendant's  evidence  creates  a  reasonable  doubt  as  to  his  sanity  at 
the  time  of  the  homicide,  the  people  must  remove  such  doubt  by  a  pre- 
ponderance of  evidence. 

Same— Efilbpst. 

In  order  that  a  psychical  epileptic  attack  shall  constitute  a  defense  in  a 
prosecution  for  homicide,  it  must  deprive  the  defendant,  for  the  time, 
of  reason,  and  cause  him  to  act  in  an  automatic  and  unconscious  man- 
ner, without  understanding  the  nature  and  quality  of  the  act  or  that  it 
was  wrong. 

SAHB— EXPBBT  TESTIMONY. 

Where  an  expert  states  precise  facts  in  science  as  ascertained  or  settled,  or 
states  the  invariable  conclusion,  which  results  from  the  facts  stated,  his 
opinion  is  entitled  to  great  weight;  when  he  gives  only  the  probable 
inference  from  facts  stated,  his  opinion  is  of  less  importance;  but,  where 
his  opinion  is  speculative,  theoretical,  and  states  only  his  belief,  it  is 
entitled  to  but  little  weight  in  the  minds  of  the  jury. 

SAifB— Reasonable  doubt. 

A  doubt,  to  Justify  an  acquittal,  must  be  a  reasonable  one  and  arise  from 
a  careful,  candid  investigation  of  all  the  evidence  in  the  case.  If,  upon 
a  consideration  of  all  the  evidence,  with  such  presumptions  and  infer- 
ences as  fair  minded  and  intelligent  men  have  a  right  to  draw  from  the 
established  facts,  the  jury  have  such  a  conviction  of  the  defendant's 
guilt  that  a  prudent  man  would  feel  safe  to  act  upon  it  in  matters  of  the 
highest  concern  and  importance  to  himself,  they  may  safely  find  that 
the  case  is  established  beyond  a  reasonable  doubt. 
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Upon  the  trial,  Gildersleeve,  J.,  charged  the  jury  in  part  as 
follows: 

The  contention  here,  gentlemen,  is  over  the  mental  con- 
dition of  the  defendant  at  the  time  of  the  homicida  In  brief, 
the  sanity  of  Marie  Barberi  may  fairly  be  said  to  be  the  sole  ques- 
tion litigated  upon  this  trial.  The  defense  offered  to  the  charge 
presented  by  the  indictment  is  irresponsibility.  The  learned 
counsel  for  the  defendant,  in  his  opening  address,  made  the  fol- 
lowing declaration :  '*  She  (meaning  the  defendant)  did  not 
know  what  she  was  doing  when  she  wielded  that  razor.  It  was 
done  in  an  automatic  and  an  unconscious  way.  So  far  as  the 
powers  of  her  mind  were  concerned,  reason  was  gona"  He  went 
on  to  say  that,  at  the  time  of  the  commission  of  the  alleged  crimi- 
nal act,  the  defendant  was  suffering  from  the  disease  known  as 
"  epilepsy."  It  has  been  the  effort  of  the  defense  to  show  that,  at 
the  time  the  defendant  killed  Cataldo,  she  was  suffering  from  a 
psychical  epileptic  attack,  which  deprived  her,  for  the  time,  of 
reason,  and  that  what  she  did  in  the  saloon  was  done  in  an  auto- 
matic and  unconscious  way,  without  an  understanding  on  the 
part  of  the  defendant  of  the  nature  and  quality  of  the  act  It  is 
not  claimed  that  the  defendant  is  a  maniac,  and  should  be  put  in 
custody  as  permanently  and  dangerously  insane,  and  have  her 
civil  existence  terminated.  The  effort  of  the  defense  has  been  to 
bring  the  defendant  within  the  exemption  from  liability  extended 
to  the  unfortunate  by  the  laws  of  our  state. 

Our  statute  provides  that  an  act  done  by  a  person  who  is  an 
idiot,  imbecile,  lunatic,  or  insane  is  not  a  crima  They  may  be 
held  liable  for  damages  in  a  civil  action,  and  they  are  sometimes, 
but  under  the  law  they  are  held  incapable  of  committing  a  crimi- 
nal act  The  statute  then  proceeds  to  state  what  the  test  shall 
be,  and  provides  as  follows : 

'^A  person  is  not  excused  from  liability  as  an  idiot,  imbecile, 
lunatic,  or  insane  person,  except  upon  proof  that  at  the  time  of 
committing  the  alleged  criminal  act  he  was  laboring  under  such  a 
defect  of  reason  as  either  (1)  not  to  know  the  nature  and  quality 
of  the  act  he  was  doing,  or  (2)  not  to  know  that  the  act  was 
wrong." 

The  law  presumes  every  one  to  be  sane  and  I'esponsible  for  his 
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acts  until  the  contrary  be  shown  by  the  evidenca  When  in- 
sanity is  set  up  as  a  defense  to  an  alleged  criminal  act,  and  the 
defendant  oflEera  evidence  tending  to  prove  he  was  insane  at  the 
time  of  the  homicide,  the  legal  presumption  of  sanity  is  rebutted, 
and  the  prosecution  must  prove  sanity  by  a  preponderance  of  evi- 
dence. It  is  also  the  rule  that,  if  defendant's  evidence  creates  a 
reasonable  doubt  as  to  her  sanity  at  the  time  of  the  killing,  the 
prosecution  must  remove  that  doubt  by  a  preponderance  of  evi- 
dence. By  "preponderance''  T  do  not  mean  a  preponderance  in 
point  of  numbers  of  witnesses,  but  a  preponderance  of  facts  and 
circumstances  that  are  convincing  to  your  minds. 

The  history  of  the  Barberi  family  has  been  put  in  evidence,  for 
the  purpose  of  showing  the  existence  of  epilepsy  in  defendant's 
ancestors,  and  hence  the  predisposition  of  defendant  to  that  dis- 
ease. It  has  been  sought  to  show  the  physical  and  mental  con- 
dition of  the  defendant  from  infancy,  and  proof  has  been  offered 
of  incidents  in  her  life  indicating  the  presence  of  epilepsy.  The 
testimony  of  eminent  experts,  of  great  experience  and  learning  in 
mental  alienation,  has  been  given  to  explain  to  you  what  they 
respectively  understand,  from  their  observation  and  knowledge 
acquired  from  books,  to  be  the  characteristics  of  the  disease 
known  as  "epilepsy."  All  its  phases  and  degrees,  as  they  are 
believed  to  exist  by  the  learned  gentlemen  to  whom  you  have 
listened,  have  been  explained,  including  the  appearances,  acts, 
and  conditions  that  are  regarded  as  manifestations  of  epileptic  at- 
tacks. All  this  has  been  done  that  you  may  be  able  to  judge  of 
the  condition  of  the  defendant's  mind  at  the  time  of  the  commis- 
sion of  the  homicida  Moreover,  in  conclusion,  to  many  of  the 
learned  gentlemen  was  put  a  hypothetical  question,  assuming  a 
large  number  of  facts,  and  an  opinion  as  to  the  condition  of  the 
mind  of  the  defendant  at-  the  time  in  question  was  elicited. 
They  were  not  unanimous  in  their  opinions,  as  you  will  readily 
remember,  —  in  all  respects,  certainly.  In  some  respects  they 
agreed.  In  short,  the  doctors  do  not  agrea  It  has  sometimes 
been  said,  "  Who  shall  decide  when  doctors  disagree?  "  It  is  my 
duty  to  say  to  you  that  in  this  case,  though  the  doctors  have  disa- 
greed, you  must  decide.  You  must  decide  this,  namely:  Has 
the  defendant,  by  the  testimony  in  the  case,  met  the  requirements 
Vol.  Xn-64 
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cl  the  statute,  and  satisfactorily  shown  that,  at  the  time  of  the 
commission  of  the  alleged  criminal  act,  she  was  laboring  ander 
such  a  defect  of  reason  as  either  not  to  know  the  nature  and 
quality  of  the  act  she  was  doing,  or  not  to  know  that  the  act  was 
wrong  ? 

You  have  observed  that  the  effort  of  the  defense  has  been  to 
make  it  appear  that  at  the  time  of  the  commission  of  the  act  in 
question  the  defendant  was  unconscious,  claiming  therefrom,  and 
very  properly,  that,  if  unconscious,  she  was  laboring  under  the  de- 
fect of  reason  required  by  the  statute  to  excuse  her  from  criminal 
liability ;  and  much  inquiry  has  been  therefore  directed  to  eliciting 
all  facts  which  tend  to  show  in  the  defendant  a  presence  of  memory 
as  to  what  occurred  in  the  saloon,  or  facts  that  tend  to  show  that 
there  is  an  entire  absence  of  memory  as  to  what  took  place  as  to 
the  acts  that  constituted  the  homicide.  Memory  figures  very  pro- 
minently and  importantly  in  the  consideration  of  the  question  as 
to  whether  the  defendant  was  or  was  not  conscious  at  the  time  of 
the  killing  of  Catalda  It  is  claimed  that  a  victim  of  epilepsy, 
when  suffering  from  an  attack,  is  in  an  unconscious  condition ; 
that  whatever  is  done  is  done  automatically,  without  any  d&sign 
or  purpose.  On  this  branch  of  the  case,  I  think  I  should  for  a 
moment  read  a  few  statements  from  Dr  Hamilton,  since  Dr.  Hamil- 
ton seems  to  be  the  one  expert  who  is  practically  not  attacked  by 
either  side,  and  his  ability  and  experience  seemed  to  be  fully  rec- 
ognized by  the  counsel  for  the  defense,  as  well  as  the  counsel  for 
the  peopla  I  do  not  wish  to  be  understood  as  asserting  that  the 
defense  admits  that  all  of  the  conclusions  stated  by  Dr.  Hamilton 
are  correct  by  any  means,  but  I  make  this  explanation  of  why  I 
read  a  little  as  to  what  Dr.  Hamilton  says  as  bearing  upon  the 
question  of  consciousness  or  unconsciousness  at  the  time  of  the 
commission  of  the  act  by  the  defendant  The  doctor  says  that 
those  who  suffer  from  epilepsy  are  likely  to  grow  progressively 
worse,  and  then  this  question  was  put : 

"Q.  What  characterizes  the  crimes  of  epileptics?  A.  Their 
violence,  their  purposelessness,  their  want  of  premeditation  and 
want  of  motive,  and  the  fact  that  the  patient  has  no  memory  of 
them  afterwarda" 

There  are  several  characteristics,  as  Dr.  Hamilton  says,  that  are 
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observed  in  the  crimes  of  epileptics ;  and,  further  on,  in  reply  to 
the  question,  **  Is  not  the  loss  of  memory  an  important  factor  in 
bringing  you  to  a  conclusion  as  to  the  unconscious  condition  of 
the  epileptic?"  the  doctor  said,  "It  would  govern  me,  yes."  He 
would  be  governed  by  the  fact  as  to  whether  the  alleged  epileptic 
did  or  did  not  remember  the  acts  committed  while  in  the  state  of 
epileptic  automatism.     Then  these  questions  were  put: 

"Q.  And  does  loss  of  memory  follow  conditions  of  epilepsy? 
A.  It  doea  There  is  sometimes  a  loss  of  memory  of  the  warning, 
or  aura,  as  it  has  been  called,  but  I  am  broad  enough  to  believe 
that  the  epileptic  fit  implies  an  absolute  loss  of  consciousness.  Q. 
Would  an  epileptic,  doctor,  be  likely  to  remember  the  details  of 
a  crime,  and  the  motives  which  led  to  its  commission,  and  repeat 
them  several  times  after  the  time  of  its  commission,  and  totally 
forget  them  a  year  later  ?  A.  He  would  not  A  patient  in  epileptic 
automatism,  practically,  is  a  different  person  from  himself.  When 
he  becomes  epileptically  automatic,  he  loses  his  identity,  and  he 
becomes  another  person.  A.  As  a  rule,  it  is  a  quiet  condition.  Q. 
Would  an  epileptic  be  likely  to  carry  in  this  new  state  of  automa- 
tism and  purpose  decided  upon  before  ?  A.  As  I  have  said,  no.  I 
don't  know  of  any  case." 

I  have  said  the  doctors  do  not  agree,  and  you  have  heard  it  stated 
by  the  experts  that  it  is  their  belief  that  an  epileptic  is  unable  to 
remember  any  of  the  acts  committed  while  in  a  state  of  epileptic 
automatism ;  that,  while  they  are  of  that  opinion,  they  concede 
that  other  eminent  alienists  and  eminent  physicians  entertain  the 
othqr  view,  and  believe  it  possibla  It  was  said  by  some  of  the 
experts  that  an  epileptic  was  sometimes  in  a  condition  of  subcon- 
sciousness when  not  suflfering  from  convulsions,  which  usually  re- 
sulted in  a  fall  to  the  ground  of  the  patient,  and  an  incapacity  to  per- 
form physical  acts;  that,  while  in  the  subconscious  state,  they 
commit  acts  that  have  the  appearance  of  being  under  the  control  of 
the  will,  and  being  suggested  or  prompted  by  the  operation  of  the 
mind,  but  that  it  is  an  abnormal  and  unnatural  consciousness,  and 
that  those  acts  are  abnormal  and  unnatural,  and,  while  they  appear 
to  be  operations  of  the  will,  they  are  really  automatic  and  mechanical. 
You  have  listened  to  much  learning  upon  this  branch  of  the  case. 
It  is  unnecessary  for  me  to  stop  and  direct  your  attention  more 
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particulary,  I  take  it^  to  what  the  witnesses  have  said.  The  rules 
that  must  govern  jou  in  reaching  a  conclasion,  and  in  estimating 
and  weighing  tbisezpert  testimony,  I  shall  lay  down  for  your  guid- 
anca  You  must  not  foi^et,  however,  in  disposing  of  this  branch  of 
the  case,  that  it  is  not  to  be  decided  upon  any  particular  part  of  the 
testimony,  but  after  a  consideration  of  all  the  evidence  in  that 
casa 

I  have  read  to  you,  gentlemen,  the  law  which  clearly  states  the 
dividing  line  between  responsibility  and  irresponsibility.  There 
is  no  trouble  about  that  The  members  of  the  legislature  have 
made  that  very  clear.  The  witnesses  have  placed  before  you  the 
facts,  but  no  witness,  not  even  an  expert,  has  been  allowed  to  state 
specifically  upon  which  side  of  that  line  the  defendant  shall  be 
placed.  That  qustion  is  for  you.  Gentlemen,  do  not  confound 
these  two  propositions,  namely,  the  alleged  irresponsibility  of  the 
defendant  at  the  time  of  the  commission  of  the  homicide,  and  the 
assertion  that  the  Barberi  family  is  a  family  of  epileptics.  It  does 
not  follow  that,  because  a  person  is  an  epileptic,  he  is  incapable  of 
a  violation  of  law,  and  must  be  excused  from  criminal  liability. 
It  is  only  at  times  that  epileptics  are  unconscious  or  irresponsible ; 
that  is,  when  the  disease  breaks  out  into  what  is  known  as  "  epilep- 
tic furor," 'which  may  come  without  special  warning,  and  after  a 
brief  period  pass  away.  You  must  also  bear  this  in  mind  :  that  it 
does  not  necessarily  follow  that  because  the  mind  is  diseased,  be- 
cause it  is  not  entirely  sound,  it  may  not  have  sufficient  reasoning 
power  to  distinguish  right  from  wrong  in  respect  to  a  particular 
act.  It  is  not  every  form  or  degree  of  insanity  that  carries  aFong 
with  it  immunity  from  punishment  for  wrongs  committed.  This 
is  the  question  for  you :  Has  such  a  defect  of  reason  been  proven 
as  to  absolve  the  defendant  from  amenability  to  law  ? 

It  is  not  claimed  that  your  verdict  should  be  "  Not  guilty,  for 
the  reason  that  Cataldo  was  a  bad  man,  who  had  cruelly  wronged  the 
defendant,  although  your  attention  has  been  addressed  to  his  char* 
acter,  and  not  improperly,  and  that  there  was  great  provocation 
for  the  defendant's  act ;  nor  that  the  situation  in  which  she  bad 
been  placed,  and  the  disgrace  attending  it,  were  constantly  the 
subject  of  her  thoughts,  and  prayed  upon  her  mind,  until  her 
state  of  agitation  was  such  that,  when  she  confronted  the  deceased 
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in  the  saloon,  the  insulting  refusal  threw  her  into  a  passion,  and 
rendered  her  incapable  of  forming  d  design,  and  that,  under  such 
conditions  and  circumstances,  she  struck  the  fatal  blow.  These 
are  not  the  grounds  urged  by  the  (Jefense  to  secure  liberty  for  the 
defendant  If  those  facts  are  established,  must  it  not  be  said  that 
the  crime  of  manslaughter  is  proven  ?  Do  not  confound  the  heat 
of  passion  that  may  have  temporarily  disturbed  her  reason  with 
the  real  defense  presented,  to  wit,  a  condition  of  automatism, 
brought  about  by  an  epileptic  attack,  to  which  she  was  predis- 
posed, that  rendered  her  unconscious,  incapable  of  making  a 
choice,  and,  while  in  this  state,  it  happened  that  she  killed  Cataldo, 
without  method  or  intention ;  and  we  are  told  that  any  other  per- 
son present  was  just  as  likely  to  have  received  the  blow  as 
Cataldo,  provided  she  was  in  the  condition  of  epileptic  automat- 
ism that  rendered  her  unconscious,  incapable  of  making  a  choice, 
of  forming  a  design,  and  of  committing  an  act  that  she  under- 
stood. I  now  repeat,  from  all  the  testimony,  does  it  satisfactorily 
appear  that,  at  the  time  the  defendant  cut  the  throat  of  Cataldo 
with  the  razor,  she  was  laboring  under  such  a  defect  of  reason  as 
not  to  know  that  the  act  was  wrong,  or  not  to  know  its  nature 
and  quality?  It  is  for  you  to  say.  It  is  the  crucial  point  in  the 
case,  and  your  verdict  depends  upon  its  decision.  And,  right 
here,  while  I  shall  not  stop  to  explain  to  you  now  fully  what  is 
meant  by  *'  reasonable  doubt,"  but  do  so  later,  I  say  to  you  that 
the  rule  requiring  the  evidence  to  satisfy  the  jury  beyond  a 
reasonable  doubt  is  one  in  favor  of  the  individual  on  trial  charged 
with  crime,  and  is  applicable  to  the  general  conclusion  of  guilty 
or  not,  from  a  full  consideration  of  the  whole  evidence.  I  have 
said  that  all  the  testimony  must  be  considered.  It  seems  proper 
to  now  direct  your  attention  more  fully  to  the  expert  testimony, 
or  rather  to  the  rules  that  are  to  be  applied  in  estimating  the 
weight  it  shall  receiva 

In  the  departments  of  learning  and  science  that  include,  among 
others,  medicine,  neurology,  criminology,  psychology,  and  alien- 
ism, there  are  many  facts,  and  many  deductions  inferable  from 
facts,  which  are  out  of  the  sphere  of  the  knowledge  of  men  in 
general  They  are  not  supposed  to  be  understood  by  the  court  or 
by  the  jury.     Men  of  study,  experience,  and  skill  in  the  paiticu- 
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lar  branch  of  learning  to  which  the  judicial  investigation  may 
relate  are  permitted  to  aid,  by  giving  the  light  that  such  study, 
experience,  and  skill  will  throw  upon  the  subject  Their  opinions 
are  stated  as  deductions  which  are  proved  in  such  study  and  ex- 
perience to  flow  from  the  facts  stated.  The  value,  however,  of 
the  opinions  of  experts,  differs  largely  in  degree  in  different  cases. 
It  is  of  the  first  importance  that  the  facts  upon  which  they  are 
founded  be  satisfactorily  established.  Where  the  expert  states 
precise  facts  in  science  as  ascertained  and  settled,  or  states  the  in- 
variable conclusion  which  results  from  the  facts  stated,  his  opinion 
is  entitled  to  great  weight  When  he  gives  only  the  probable 
inference  from  facts  stated,  his  opinion  is  of  less  importance,  be- 
cause it  states  only  a  probability.  Where  the  opinion  is  specula- 
tive, theoretical,  and  states  only  the  belief  of  the  witness,  while 
yet  some  other  opinion  is  consistent  with  the  facts  stated,  it  is 
entitled  to  but  little  weight  in  the  minds  of  the  jury.  Opinions 
of  experts  are  presented  as  an  aid  to  the  jury.  It  is  strictly  within 
the  province  of  the  jury  to  disregard  each  and  every  opinion  ut- 
tered by  experta  Do  not  confound  your  duty  as  to  the  law  with 
your  duty  as  to  the  medico-legal  branch  of  the  case  as  presented 
by  the  experta  While  you  are  bound  to  take  the  law  from  the 
court,  there  rests  upon  you  no  obligation  to  adopt  the  medico- 
legal views  of  the  experta 

The  highest  court  of  this  state,  our  court  of  appeals,  in  speak- 
ing of  the  testimony  of  experts,  has  uteed  the  following  language : 

"  We  have  said  lately  that  the  rules  admitting  the  opinions  of 
experts  should  not  be  unnecessarily  extended,  because  experience 
has  shown  it  is  much  safer  to  confine  the  testimony  of  witnesses 
to  facts  in  all  cases  where  that  is  practicable,  and  leave  the  jury 
to  exercise  their  judgment  and  experience  on  the  facts  proved." 

And,  again,  the  court  has  said : 

'*It  is  generally  safer  to  take  the  judgment  of  unskilled  jurors 
than  the  opinions  of  hired  and  generally  biased  experta" 

In  a  Massachusetts  case,  which  is  worthy  of  consideration,  it 
was  said : 

*'  Juries  are  to  judge  of  facts,  and,  although  the  opinions  of 
professional  gentlemen  on  facts  submitted  to  them  have  justly 
great  weight  attached  to  them,  yet  they  are  not  to  be  received  as 


Digitized  by  VjOOQIC 


PEOPLE   V.   BABBERL  431 

evidence,  unless  predicated  upon  the  facts  testified  either  by  them 
or  by  others." 

I  think  yoa  may  safely  look  for  the  main  assistance  to  be  de- 
rived from  expert  testimony  in  the  details  to  which  we  have  list- 
ened regarding  the  characteristics  of  the  disease  of  epilepsy,  and 
of  the  conditions  and  outward  manifestations  that  are  essential  to 
its  existence  The  testimony  of  these  learned  gentlemen  upon  the 
characteristics  of  the  disease  will  aid  you  very  materially  in  de- 
termining whether  the  defendant  was  or  was  not  suffering  from  it 
at  the  time  of  the  commission  of  the  homicide.  You  are  the 
judges  of  all  questions  of  fact  The  opinions  of  experts  are  to  be 
considered  in  aid  of  your  judgment,  and  no  expert  opinion  should 
be  given  any  weight  that  is  predicated  upon  facts  not  established 
by  the  evidence.  You  should  consider  all  the  facts  and  circum- 
stances disclosed  by  the  evidence  on  both  sides,  inclusive  of  the 
probabilities  fairly  deducible  from  such  facts  as  you  may  find 
fairly  to  be  established.  The  question  to  be  determined  is  one  of 
opinion,  based  upon  such  facts  as  you  conclude  are  established. 
Your  conclusions  should  be  the  result  of  your  own  honest 
opinion,  after  due  consideration  of  all  the  opinions  given  by  the 
witnesses,  and  of  the  whole  evidence  in  the  case,  and  after  due 
consideration  of  the  rules  of  law  1  have  laid  down  for  your 
guidance. 

The  rule  of  law  which  throws  around  the  defendant  the  pre- 
sumption of  evidence,  and  requires  the  state  to  establish  beyond 
a  reasonable  doubt  every  material  fnct  averred  in  the  indictment, 
is  not  intended  to  shield  those  who  are  actually  guilty  from  just 
and  merited  punishment,  but  is  the  humane  provision  of  the  law 
which  is  intended  for  the  protection  of  the  innocent,  and  to  guard, 
as  far  as  human  agencies  can,  against  the  conviction  of  those  un- 
justly accused  of  crime.  Such  a  doubt — and  I  am  now  defining 
what  in  law  is  meant  by  a  reasonable  doubt — is  not  a  mere  guess 
or  surmise  that  the  accused  may  not  be  guilty.  It  is  such  a  doubt 
that  a  reasonable  man  might  entertain  after  a  fair  review  and  con- 
sideration of  the  evidence.  It  is  one  wiiich  arises  from  the  evi- 
dence and  its  character,  or  from  the  absence  of  satisfactory  evidence 
in  the  case.  If,  upon  a  con«<ideration  of  all  the  evidence  in  the 
case,   with  such  presumptions  and  inferences  as  fair-minded  and 
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intelligent  men  have  a  right  to  draw  from  the  facts  which  have 
been  established,  the  jury  have  such  a  conviction  of  the  defendant's 
guilt  that  a  prudent  man  would  feel  safe  to  act  upon  that  con- 
viction in  matters  of  the  highest  concern  and  importance  to  himself, 
they  may  ^fely  say  that  the  case  is  established  beyond  a  reason- 
able doubt.  If,  after  a  careful  comparison  and  candid  considera- 
tion of  all  the  evidence  in  the  case,  you  have  a  doubt  of  the  de- 
fendant's guilt,  it  will  then  be  your  duty  to  determine  whether  such 
doubt  is  reasonable  and  sufficient  in  law  to  acquit  the  defendant; 
and  if,  after  applying  the  law  defining  such  doubts,  as  laid  down 
in  these  instructions,  you  find  that  the  doubt  in  question  is  not  a 
reasonable  one,  then  it  will  not  be  sufficient  in  law  to  acquit  the 
defendant.  A  doubt,  to  justify  an  acquittal  must  be  a  reasonable 
one,  and  it  must  arise  from  a  careful,  candid  investigation  of  all 
the  evidence  in  this  case ;  and  unless  the  doubt  is  a  reasonable  one, 
and  does  so  arise,  it  will  not  be  sufficient  in  law  to  authorize  a 
verdict  of  not  guilty.  Your  verdict  should  be  the  natural  im- 
pression which,  under  the  rules  given  you  for  your  guidance,  the 
evidence  has  made  upon  your  minds.  You  should  not  undertake 
to  resort  to  artificial  and  vague  methoda  No  supernatural  aid 
must  be  expected  to  come  to  your  assistance  in  the  discharge  of 
your  important  dutiea  Good  common  sense,  illumined  by  a  watch- 
ful conscience,  should  enable  you  to  reach  a  righteous  and  fair 
verdict  It  is  your  duty,  gentlemen,  to  agree  if  possible,  and  I 
ask  you  not  to  shirk  your  duty.  No  juror  should  form  a  fixed 
opinion  without  having  heard  and  considered  the  opinions  of  his 
fellow  jurora  All  should  calmly  and  dispassionately  discuss  and 
review  the  testimony,  consult  with  one  another,  and  tiy  to  har- 
monize the  differences,  if  any  exist  I  caution  you  to  remember 
your  promise  not  to  be  influenced  by  sympathy,  compassion,  or  the 
consequences  of  your  verdict 

The  character  of  the  deceased,  as  disclosed  by  the  evidence,  and 
the  wrongs  of  which  he  may  have  been  guilty,  are  only  to  be  consid- 
ered for  the  purpose  of  determining  what  took  place  prior  to  the 
commission  of  the  alleged  criminal  act,  and  for  the  purpose  of  de- 
termining what  may  reasonably  be  presumed  to  have  influenced 
the  mind  of  the  accused  at  the  time  of  the  homicide.  His  alleged 
seduction  of  the  defendant,  and  his  brutal  conduct,  have  not  been, 
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nor  coald  they  be,  urged  as  grounds  for  an  acquittal.  It  may  be 
that  Cataldo  was  a  man  unfit  to  live,  but  the  judge  who  is  to  de- 
termiDe  that  does  not  sit  in  that  jury  box  nor  upon  this  bencL 
An  eminent  judge  in  this  city  once  said  : 

"  The  general  bad  character  of  a  person  slain  can  neither  tend  to 
show  that  the  party  is  not  guilty  of  homicide,  or  in  any  sense 
mitigate  the  taking  of  human  life.  Equality  before  the  law  is  a 
maxim  of  universal  justice,  and  the  life  of  the  humblest  and  most 
abandoned  is  equally  entitled  to  the  protection  of  the  law  as  that 
of  the  most  cultivated,  refined,  or  elevated.  It  is  not  for  man  to 
say  which  may  be  taken,  and  which  spared.  In  the  eye  of  the 
law,  to  murder  the  vilest  and  the  most  abject  of  the  human  race  is 
as  great  a  crime  as  to  murder  its  greatest  benefactor." 


October  6,  1897. 

PEOPLE  T.  CHARLES  0.  PECKENa 

CBOOinAL  LAW— Procubbment. 

A  person  who,  by  counsel  or  assistance,  procures  the  commission  of  the 
crime  is  equally  responsible  as  the  actor  ;  and  when  it  is  shown  that  he 
advised  or  procured  its  commission,  the  fact  that  he  may  for  some  reason, 
have  been  incapable  of  committing  it  himself,  is  not  controlling,  or  even 
material. 

Same— EvmENCB— Declarations— CoNSFiRACT. 

When  it  is  alleged  that  persons  have  conspired  together  to  commit  an 
offense,  and  the  proof  tends  to  establish  the  existence  of  the  conspiracy, 
the  acts  are  declarations  of  each  of  the  conspirators  are  binding  upon,  and 
to  be  regarded  as  the  acts  of,  the  others.  The  question  of  their  guilt  be- 
comes one  of  fact  to  be  determined  by  a  jury. 

Same— Section  29  of  Penal  Code. 

The  effect  of  the  provision  in  §  29  of  the  Penal  Code  is  to  permit  the 
pleader  to  allege  an  act  as  the  act  of  the  defendant  when  he  procures  it  to 
be  performed  by  another ;  but  it  nowhere  forbids  setting  out  facts  showing 
that  the  acts  of  another  are,  in  law,  the  acts  for  which  a  defendant  is  re- 
sponsible. The  allegation  of  such  facts  are  equivalent  to  a  charge  that  the 
act  was  that  of  the  defendant. 
Vol.  XII— 55 
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4.  Sams— Indictmbnt—Falsb  PRETENSES. 

An  indictment  for  obtaining  property  by  false  pretenses  is  sufficient,  if 
it  states  and  negatives  one  false  pretense  ;  and  if  proved,  the  materiality 
and  influence  of  it  is  a  question  for  a  Jury,  unless  it  clearly  appears  to  be 
immaterial. 

5.  Same. 

The  purpose  of  the  averment  of  pretenses  in  the  indictments  is  only  to 
give  the  defendant  notice  of  what  may  be  proved  against  him.  The  mode 
of  obtaining  the  property  may  not  be  pleaded. 

6.  Same. 

An  indictment,  which  contains  no  defect  that  affects  any  substantial 
right  of  the  defendant,  and  gives  him  full  notice  of  what  is  to  be  proved 
against  him,  is  sufficient. 

7.  Same— JumsDicnoN. 

Where  some  of  the  fraudulent  acts  and  pretenses,  alleged  in  the  indict- 
ment, were  made  and  performed  in  one,  though  others  were  made  and  per- 
formed in  another,  county,  the  offense  is  partly  conmiitted  in  the  former 
county,  and^the  court  has  jurisdiction  in  that  county. 

8.  Same— Setting  out  deed. 

An  indictment  for  false  pretenses,  which  contains  a  description  of  the 
premises,  a  statement  of  the  consideration,  the  name  of  the  grantor,  and 
the  value  of  the  deed,  sufflc  iently  sets  out  the  deed. 

9.  Same— Averment  op  value. 

An  indictment,  which  charges  that  the  defendant,  with  force  and  arms, 
feloniously  obtains  and  stole  the  deed  mentioned  therein,  and  the  title  to 
the  land  of  the  complaint,  which  was  of  the  value  of  $1,500,  clearly  as- 
serts the  value  of  the  deed. 

10.  Same— Statement  OP  PACT. 

The  mere  expression  of  an  opinion,  which  is  understood  to  be  only  an 
opinion,  does  not  render  the  person  expressing  it  liable  for  fraud.  But, 
where  the  statements  are  as  to  value  or  quality,  and  are  made  by  a  person 
knowing  them  to  be  untrue,  with  intent  to  deceive  and  mislead  the  one  to 
whom  they  are  made,  and  he  is  thus  induced  to  forbear  making  inquiries 
which  he  otherwise  would,  they  may  amount  to  an  affirmation  of  fact^ 
rendering  him  liable  therefor. 

11.  Same — Other  transactions. 

On  the  trial  of  an  indictment  for  obtaining  property  by  false  representa- 
tions or  pretenses,  the  allegation  that  they  were  made  with  an  intent  to  de- 
fraud, may  be  proved  by  transactions  with  other  parties,  which  tend  to 
show  a  fraudulent  scheme  to  obtain  property  by  devices  similar  to  those 
practiced  upon  the  complainant,  provided  the  dealings  are  sufficiently  con- 
nected in  point  of  time  and  character  to  authorize  an  inference  that  the 
transaction  was  in  pursuance  of  the  same  general  purpose. 
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12.  Sakb. 

Evidence  of  the  commission  of  one  crime  is  not  inadmissible  because  it 
tends  to  prove  another  crime,  if  it  is  otherwise  material  and  relevant. 

18.   SaMB— CONSPIRACT. 

A  conspiracy  may  be  proved  by  circumstantial  evidence ;  and  parties 
performing  disconnected  acts,  contributing  to  the  same  general  result  may, 
by  the  proof  of  circumstances  and  their  general  connection  with  each 
other,  b^  satisfactorily  shown  to  be  confederates  in  the  commission  of  an 
offense. 

li.  Samb — Dbclaratioks. 

Where  several  persons  are  engaged  together  in  furtherance  of  a  common 
illegal  purpose,  the  acts  and  declarations  of  one  confederate,  made  in  pur- 
suance of  the  origind  concerted  plan  and  with  reference  to  the  common 
object,  are  competent  evidence  against  the  other  conspirators,  if  they  form 
part  of  the  res  gestae  and  are  not  narratives  of  past  transactions. 

Appeal  from  a  judgment  of  the  appellate  division,  affirming  the 
judgment  convictingdefendant  of  the  crime  of  larceny  in  the  first 
degree,  and  affirming  an  order  denying  his  motion  for  a  new  trial 
on  the  minutes  of  the  trial  judge. 

The  appeal  also  brings  up  for  review  the  decision  of  the  court 
disallowing  the  defendant's  demurrer  to  the  indictment.  The  de- 
fendant was  indicted  for  the  crime  of  grand  larceny  in  the  first 
degree,  committed  in  violation  of  section  528  of  the  Penal  Code. 
The  indictment  charged  that  on  or  about  the  16th  of  September, 
1895,  at  the  city  of  Eochester,  the  defendant,  Albert  P.  Wicks 
Frank  S.  Johnston,  and  others  to  the  jury  unknown,  entered  into 
a  conspiracy  to  cheat  and  defraud  persons  with  whom  they  dealt 
by  obtaining  property  without  consideration,  and  defrauding 
vendors  of  the  same,  and  by  fraudulently  selling  and  disposing  of 
worthless  mortgages,  and  cheating  and  defrauding  the  purchasers 
thereof;  that  on  or  about  that  day  they  connived,  con8pired,/and 
confederated  together  to  cheat  and  defraud  the  complainant, 
Frances  K  Stewart,  of  her  property,  and  to  appropriate  the  same 
to  their  own  use,  and  that  in  the  town  of  Manchester,  in  the 
county  of  Ontario,  they  did  feloniously,  fraudulently,  and  falsely 
pretend  land  represent  to  her  that  one  of  the  confederates  was  act- 
ing for  her  as  real  estate  broker  and  commission  agent  in  the  sale 
of  her  property,  which  consisted  of  a  house  and  lot  of  the  value 
of  $1,500,  situated  in  the  town  of  Manchester,  Ontario  county, 
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and  that  another  of  the  confederates  desired  to  bay  said  property, 
and  move  to  the  village  of  Shortsville  to  live,  and  that  in  pursu- 
ance of  such  conspiracy  and  felonious,  fraudulent,  and  false  pre- 
tenses and  representations,  one  of  the  confederates,  under  a  false 
name,  then  and  there  agreed  to  purchase  the  complainant's  prem- 
ises for  the  sum  of  $1,900  cash,  to  be  paid  upon  the  delivery  of  a 
deed  of  the  premises,  with  an  abstract  of  title  ;  that  in  pursuance 
of  their  fraudulent  scheme,  conspiracy,  and  confederation  two  of 
the  confederates  pretended  and  represented  to  the  complainant 
that  it  would  be  necessary  for  her,  or  some  one  in  her  behalf,  to 
go  to  the  city  of  Bochester  with  her  deed  and  abstract  of  title,  to 
consummate  the  purchase,  and  that  the  cash  price  of  $1,900 
would  be  paid  and  delivered  to  hei  or  her  representative  on  the 
presentation  and  delivery  of  the  deed  and  abstract  of  title ;  that 
on  the  17th  day  of  October,  1895,  at  the  town  of  Manchester,  the 
complainant,  relying  upon  the  false  and  fraudulent  pretenses  and 
representations  so  made,  and  believing  the  same,  made  and  exe- 
cuted  her  warranty  deed  of  said  lands  and  premises,  and  on  the 
19th  day  of  October,  1895,  delivered  the  deed  and  abstract  of  title 
to  her  husband,  to  be  taken  to  Rochester,  to  be  delivered  to  one 
of  the  defendant's  confederates  upon  the  payment  by  him  to  her 
husband  of  the  sum  of  $1,900  in  cash  ;  that  in  pursuance  of  the 
conspiracy  and  confederation  of  the  defendant  and  his  coconspira- 
tors, and  of  their  felonious  intention  to  deprive  and  defraud  the 
complainant  of  the  deed  of  her  property  and  of  the  use  and  bene- 
fit thereof,  and  to  appropriate  the  same  to  their  own  use,  the  de- 
fendant and  his  confederates  feloniously,  fraudulently,  and  falsely 
pretended  and  represented  to  the  complainant's  husband  that  the 
confederate  who  agreed  to  purchase  the  premises  had  been  disap- 
pointed in  getting  his  money,  but  was  the  owner  of  a  certain  mort- 
gage made  and  executed  by  Thomas  E  Payson  and  wife  to  said 
confederate  in  an  assumed  name  to  secure  the  sum  of  $2,000 ;  tliat 
such  mortgage  was  a  first  lien  on  a  house  and  lot  in  Rochester ; 
that  the  house  and  lot  were  valuable,  and  worth  more  .than  the 
amount  of  the  mortgage ;  that  the  mortgage  was  a  good,  first-class 
mortgage  of  the  value  of  $2,000 ;  that  the  confederate  who  was 
the  pretended  owner  of  such  mortgage  was  perfectly  good  and  re- 
sponsible, and  would  pay  the  sum  of  $1,900,  and  redeem  such 
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mortgage ;  that  the  complainant's  husband,  then  and  there  believ- 
ing  such  false  and  fraudulent  representations  and  pretenses  made 
by  the  defendant's  confederates,  and  being  deceived  thereby,  was 
iniluced  by  reason  thereof  to  allow  the  other  confederate,  who 
fraudulently  claimed  to  be  acting  for  the  complainant,  to  take  the 
mortgage,  and  accept  an  assignment  thereof,  and  to  deliver  to  the 
confederate  who  agreed  to  purchase  the  property  the  abstract  of 
title  and  the  deed  executed  by  the  complainant  to  him  of  the 
premises  owned  by  her ;  that  the  defendant  and  two  of  his  con- 
federates then  and  there. feloniously  and  fraudulently  obtained  the 
abstract  of  title  and  the  deed  of  said  premises,  which  were  the 
goods,  chattels,  and  property  of  the  complainant,  by  cover  and 
aid  of  the  false  pretenses  and  representations  aforesaid,  and  with 
intent  to  deprive  and  defraud  the  complainant  of  the  same, 
and  the  use  and  benefit  thereof,  and  to  appropriate  the  same 
to  their  own  use;  that  the  defendant  and  his  confederates 
executed  or  procured  to  be  executed  a  deed  of  said  property 
to  one  Beynolds;  that  the  defendant,  in  pursuance  of  such 
conspiracy,  caused  the  deed  from  the  complainant  to  be 
recorded  in  Ontario  county,  where  the  lands  jvere  situated; 
that  Reynolds  made  a  deed  of  the  property  to  one  Wheeler, 
and  Wheeler  executed  a  mortgage  to  Reynolds,  which  trans- 
fer and  mortgage  were  made  for  the  fraudulent  purpose  of 
covering  up  the  title  to  such  property,  and  placing  the  same  in 
the  hands  of  an  innocent  party ;  that,  in  pursuance  of  such  con- 
spiracy, all  of  said  conveyances  were  brought  by  the  defendant 
'to  the  clerk's  office  of  Ontario  county,  and  caused  to  be  recorded 
therein  for  that  purpose ;  that  in  fact  the  defendant's  confederate 
was  not  acting  for  the  complainant,  but  was  conniving  and  con- 
federating with  the  defendant  and  his  other  confederates  to  cheat 
and  defraud  her  out  of  her  property  ;  that  the  confederate  who 
agreed  to  purchase  said  premises,  known  as  Frank  J.  Stinson,  was 
not  Frank  J.  Stinson,  but  Frank  S.  Johnston,  and  did  not  intend 
to  purchase  the  premises,  and  pay  $1,900  or  any  other  sum  in 
cash  therefor,  as  was  stated  and  represented,  but  was  acting,  con- 
niving, confederating,  and  conspiring  with  the  defendant  and  his 
other  confederates  to  cheat  and  defraud  the  complainant  of  the 
property  described,  and  of  the  use  and  benefit  thereof,  and  to  ap- 
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propriate  the  same  to  their  own  use ;  that  the  said  mortgage  was 
not  a  first  lien  upon  the  house  and  lot  described,  and  was  not  a 
first  lien  upon  any  lands  whatever,  was  not  a  6rst-class  mortgage, 
us  was  stated  and  represented,  and  was  not  of  any  value  what- 
ever ;  that  the  pretenses  and  representations  so  made  by  the  de- 
fendant and  his  confederates  were  in  all  respects  utterly  false  and 
untrue;  that  the  defendant  and  his  confederates,  and  each  of 
them,  at  the  time  of  making  them,  knew  the  same  to  be  false  and 
untrue ;  and  that  the  defendant,  with  force  and  arms,  the  deed 
aforesaid  and  the  title  to  the  land  and  premises  of  the  complain- 
ant, which  was  of  the  value  of  $1,500,  then  and  there  feloniously 
did  steal  and  obtain,  against  the  form  of  the  statute  in  such  case 
made  and  provided.  This  indictment  was  found  by  a  grand  jury 
of  the  county  of  Ontario,  and  sent  to  the  county  court  of  that 
county  for  trial.  The  defendant  was  arraigned  thereon,  and  filed 
a  demurrer  thereto.  The  grounds  of  the  demurrer  were :  *'  First 
That  the  grand  jury  by  which  said  indictment  was  found  had  no 
legal  authority  to  inquire  into  the  crime  charged,  by  reason  of  its 
not  being  within  the  local  jurisdiction  of  the  said  county  of  On- 
tario. Second.  That  the  indictment  was  not  conformed  substan- 
tially to  the  requirements  of  sections  276  and  276  of  the  Code  of 
Criminal  Procedure,  in  that  it  does  not  state  the  acts  of  the  de- 
fendant constituting  the  crima  Third.  That  more  than  one  crime 
is  charged  in  the  indictment  against  this  defendant,  within  the 
meaning  of  sections  278  and  279  of  the  Criminal  Code,  to  wit.  the 
crime  of  conspiracy  and  the  crime  of  grand  larceny.  Fourth. 
That  the  facts  stated  do  not  constitute  a  crime."  The  demurrer 
was  argued  before  the  county  court,  and  disallowed.  The  case 
subsequently  came  on  for  trial  before  that  court,  when  the  de- 
fendant was  found  guilty  of  the  offense  charged,  and  sentenced  to 
imprisonment  in  the  state  prison  for  the  term  of  eight  yearSb 

George  Raines,  for  appellant 

Royal  R  Scott,  for  the  peopla 

MARTIN,  J. — The  appellant's  first  claim  is  that  the  offense 
charged  in  the  indictment  was  not  properly  tried,  or  properly 
triable,  in  the  county  of  Ontario,  because  no  criminal  pretense  or 
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act  of  the  defendant  which  formed  a  part  of  the  crime  was  charged 
to  have  been  made  or  committed  within  that  county.  The  indict- 
ment charged  that  the  defendant,  two  other  persons  named,  and 
others  whose  names  were  unknown,  entered  into  a  general  con- 
spiracy for  the  commission  of  crimes  of  the  character  of  that 
alleged  to  have  been  committed  by  the  defendant;  that  subse- 
quently, in  the  county  of  Ontario,  and  in  pursuance  of  such  con- 
spiracy, two  of  the  defendant's  confederates,  with  intent  to  cheat 
and  defraud  the  prosecutrix,  made  to  her  certain  material  repre- 
sentations and  pretenses,  which  were  knowingly  false  and  fraudu- 
lent, were  relied  upon  by  her,  and  by  which  she  was  induced  to 
make  her  deed  of  certain  real  estate  owned  by  her  to  be  delivered 
to  one  of  the  defendant's  confederates  upon  the  payment  in  cash 
of  the  consideration  named ;  that  when  the  deed  was  made  and 
presented,  the  defendant  and  his  confederates,  in  the  county  of 
Monroe,  made  other  false  and  fraudulent  representations  and  pre- 
tenses, which  were  relied  upon  by  the  complainant's  agent,  to 
whom  she  had  intrusted  her  deed,  whereby  they  induced  him  to 
deliver  it  without  payment  of  the  purchase  price,  and 'to  accept 
the  assignment  of  a  fraudulent  and  worthless  mortgage  in  place 
thereof ;  that  they  thereupon  transferred  and  procured  the  property 
described  in  such  deed  to  be  transferred  and  mortgaged  to  and  by 
several  of  the  defendant's  confederates  and  others,  so  as  to  place 
the  title  in  the  hands  of  innocent  purchasers,  and  beyond  the 
reach  of  the  complainant ;  that  the  defendant  caused  such  mort- 
gages and  conveyances  to  be  recorded  in  Ontario  county,  where 
the  property  was  situated;  and  that  by  such  false  and  fraudulent 
pretenses  and  representations  the  defendant  stole  and  obtained  the 
said  deed  and  title,  which  was  of  the  value  of  $1,500. 

In  considering  whether  the  indictment  was  sufldcient  to  justify 
the  court  in  trying  the  action  in  the  county  of  Ontario,  it  must 
be  admitted  that  the  only  direct  act  charged  to  have  been 
committed  in  that  county  by  the  defendant  personally  was  the 
delivery  to  the  clerk  of  that  county  of  certain  conveyances,  which 
were  procured  by  the  false  pretenses  of  his  confederates,  and  pro- 
curing them  to  be  recorded.  The  indictment,  however,  expressly 
charged  that,  anterior  to  any  of  the  fraudulent  acts,  pretenses,  or 
representations  made  or  performed  by  the  defendant  or  his  con- 
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federates  in  that  county,  they  had  conspired  together  for  the 
general  purpose  of  cheating  and  defrauding  the  complainant  and 
others  of  their  property  by  means  of  fraudulent  dealings  in  real 
estate  and  real-estate  mortgages,  and  to  carry  into  execution  gen- 
eral fraudulent  schemes  in  all  essential  particulars  like  that  charged 
in  the  indictment  Thus  it  was  alleged  in  plain  and  explicit  terms 
that  the  defendant's  confederates  made  false  and  fraudulent  repre- 
sentations and  pretenses  in  Ontario  county,  which  were  material, 
and  constituted  a  part  of  the  plan  or  scheme  which  led  up  to  and 
formed  an  element  of  the  crime  charged  in  the  indictment  It  is 
expressly  provided  by  statute  that  a  person  who  advises  or  pro- 
cures the  commission  of  a  crime  may  be  indicted  and  convicted 
thereof,  although  he  was  absent  when  it  was  committed.  Pen. 
Code,  §  29.  Indeed,  such  was  the  law  as  it  previously  existed ; 
the  general  rule  being  that  what  one  does  or  procures  to  be  done 
through  the  agency  of  another  is  to  be  regarded  as  done  by  him. 
People  V.  Bliven,  112  K  Y.  79,  19  N.  E.  638.  A  person  who, 
by  counsel  or  assistance,  procures  the  commission  of  a  crime,  is 
equally  as  responsible  as  the  actor ;  and  that  he  may,  for  some 
reason,  have  been  incapable  of  committing  it  himself,  is  not  con- 
trolling, or  even  material,  where  it  is  shown  that  he  advised  or 
procured  its  commission.  When  it  is  alleged  that  persons  have 
conspired  together  to  commit  an  ofifense,  and  the  proof  tends  to 
establish  the  existence  of  the  conspiracy,  the  acts  and  declarations 
of  each  of  the  conspirators  are  binding  upon,  and  to  be  regarded 
as  the  acts  of,  the  others;  and  the  question  of  their  guilt  becomes 
one  of  fact  to  be  determined  by  a  jury.  People  v.  McKane,  143 
N.  Y.  455,  38  N.  E.  950.  Thus  the  allegations  of  the  indictment 
were  plainly  to  the  effect  that  in  Ontario  county  the  defendant,  by 
and  through  his  confederates,  made  false  and  fraudulent  repre- 
sentations and  pretenses  which  constituted  an  essential  part  of  the 
crime  charged. 

But  it  is  said  that  section  29  provides  tha  when  the  offense  is 
committed  through  the  agency  of  another  it  may  be  charged  as 
having  been  committed  by  the  defendant,  and,  as  it  was  not  so 
charged,  the  indictment  was  insufficient  It  is  true  that  section 
declares  that  it  is  not  necessary  to  set  out  in  the  indictment  all 
the  facts  which  show  that  the  crime  was  committed  through  the 
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agency  of  another,  but  it  nowhere  forbids  setting  out  facts  showing 
that  the  acts  of  another  are,  in  law,  acts  for  which  a  defendant  is 
responsible.  Tlie  obvious  intent  of  that  section  was  to  simplify 
the  form  of  pleading  in  such  a  case,  but  manifestly  it  wus  not 
intended  to  prohibit  the  pleader  from  alleging  the  facts.  That 
provision  is  permissive,  not  mandatory.  Moreover,  section  275 
of  the  Code  of  Criminal  Procedure  expressly  provides  that  an 
indictment  must  contain  a  plain  and  concise  statement  of  the  act 
constituting  the  crime,  and,  as  a  general  rule,  the  indictment  must 
cliarge  the  crime,  and  the  acts  constituting  it  People  v.  Duraar, 
106  N.  Y.  502,  13  N.  E.  325.  The  only  effect  of  that  provision 
in  section  29  is  to  permit  the  pleader  to  allege  an  act  as  the  act  of 
a  defendant  when  he  procures  it  to  be  performed  by  another. 
That  the  indictment  in  this  case  charged  all  the  facfc',  instead  of 
alleging  a  conclusion,  constituted  no  sufficient  objection  to  its 
validity.  The  defendant,  being  fully  ap|)rised  of  the  particular 
acts  for  which  he  was  to  be  held  responsible,  had  no  just  reason 
to  complain.  While  it  is  not  necessary  to  allege  the  facts  showing 
that  the  crime  was  committed  through  the  agency  of  another,  yet 
it  is  plainly  to  be  implied  from  the  language  of  that  section  that 
they  may  be  alleged,  and,  when  charged,  are  equivalent  to  an 
allegation  that  the  act  was  that  of  the  defendant 

The  indictment  in  this  case  was  somewhat  informally  and  inarti- 
ficially  drawn.  It  may  be  that  under  the  strict  and  technical 
rules  of  the  common  law  as  it  previously  existed  a  question  might 
have  arisen  as  to  its  sufficiency,  but  we  think  there  is  none  under 
the  more  liberal  and  reasonable  rules  established  by  our  statutes. 
Chapter  2  of  title  5  of  the  Code  of  Criminal  Procedure  contains 
the  following  general  provisions  as  to  the  form  of  an  indictment : 
"All  the  forms  of  pleading  in  criminal  actions,  heretofore  existing, 
are  abolished  ;  and  hereafter,  the  forms  of  pleading,  and  the  rules 
by  which  the  sufficiency  of  pleadings  is  to  be  determined,  are 
those  prescribed  by  this  Code."  Section  273.  "The  indictment 
is  sufficient  if  it  can  be  understood  therefrom  *  *  *  (7)  that 
the  act  or  omission,  charged  as  the  crime,  is  stated  with  such  a 
degree  of  ceitainty  as  to  enable  the  court  to  pronounce  judgment, 
upon  a  conviction,  according  to  the  right  of  the  casa"  Section 
284  "  No  indictment  is  insufficient,  nor  can  the  trial,  judgment| 
Vol.  XII— 56 
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or  other  proceedings  thereon  be  affected,  by  reason  of  an  imper- 
fection in  matter  of  form,  which  does  not  tend  to  the  prejudice  of 
the  substantial  rights  of  the  defendant,  upon  the  merits."  Section 
285.  "Neither  presumptions  of  law,  nor  matters  of  which  judicial 
notice  is  taken,  need  be  stated  in  an  indictment"  Section  286. 
**After  hearing  the  appeal,  the  court  must  give  judgment,  without 
regard  to  technical  errors  or  defects  or  to  exceptions  which  do 
not  affect  the  substantial  rights  of  the  parties."  Section  542, 
"Neither  a  departure  from  the  form  or  mode  prescribed  by  this 
Code,  in  respect  to  any  pleadings  or  proceedings,  nor  an  error  or 
mistake  therein,  renders  it  invalid,  unless  it  have  actually  preju- 
diced the  defendant,  or  tend  to  his  prejudice,  in  respect  to  a 
substantial  right"  Section  684.  An  indictment  for  obtaining 
property  by  false  pretenses  is  sufficient  if  it  states  and  negatives 
one  false  pretense,  and,  if  proved,  the  materiality  and  influence  of 
it  is  a  question  for  a  jury,  unless  it  clearly  appears  to  be  immate- 
rial. If  it  is  capable  of  defrauding  by  inducing  credit  or  the 
transfer  of  property,  or  of  inspiring  confidence,  that  is  enough. 
The  purpose  of  the  averment  of  pretenses  in  the  indictment  is 
only  to  give  the  defendant. notice  of  what  may  be  proved  against 
him,  and  the  mode  of  obtaining  the  property  need  not  be  pleaded. 
Thomas  v.  People,  84  N.  Y.  851 ;  Smith  v.  People,  47  N.  Y.  803 ; 
People  V.  Court  of  Oyer  and  Terminer,  83  N.  Y.  436,  449; 
Watson  V.  People,  87  N.  Y.  561,  564.  Tested  by  these  principles, 
it  is  obvious  that  the  indictment  was  sufficient,  as  there  was  no 
defect  which  affected  any  substantial  right  of  the  defendant,  and 
it  gave  him  full  notice  of  what  was  to  be  proved  against  him. 

This  brings  us  to  the  consideration  of  the  question  whether, 
assuming  the  liability  of  the  defendant  for  the  acts  of  his  con- 
federates, and  that  they  were  properly  pleaded,  the  allegations  in 
the  indictment  were  sufficient  to  justify  the  trial  of  the  defendant 
in  Ontario  county.  "  When  a  crime  is  committed,  partly  in  one 
county  and  partly  in  another,  or  the  acts  or  effects  thereof,  con- 
stituting or  requisite  to  the  consummation  of  the  offense,  occur  in 
two  or  more  counties,  the  jurisdiction  is  in  either  county."  Code 
Cr.  Pro.  §  134.  If  this  crime  was  committed  partly  in  Ontario 
county,  it  is  clear  that  by  virtue  of  that  statute  the  court  had 
jurisdiction,  and  properly  declined  to  dismiss  the  indictment,  or 
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direct  the  jury  to  acquit  The  appellant  was  indicted  for  having 
deprived  the  complainant  of  the  deed  and  title  to  her  property, 
situate  in  Ontario  county,  by  color  or  aid  of  fraudulent  or  false 
representations  and  pretensea  It  is  quite  manifest  that  the  alle- 
gations in  the  indictment  sufficiently  charge  that  the  crime  was 
committed  partly  in  Ontario  county  and  partly  in  the  county  of 
Monroe.  The  acts  and  fraudulent  representations  which  induced 
the  prosecutrix  to  make  a  deed  of  her  property  and  obtain  an 
abstract  of  her  title,  to  send  them  to  the  county  of  Monroe,  to  be 
delivered  to  one  of  the  defendant's  confederates,  were  all  alleged 
and  proved  to  have  been  made  and  to  have  transpired  in  Ontario 
county.  It  is  apparent  that  what  occurred  in  that  county  consti- 
tuted a  step  in,  and  led  up  to  the  consummation  of,  the  crime 
charged.  Bat  for  the  acts  and  representations  made  and  performed 
there,  no  crime  would  have  been  committed.  If  one  of  the  con- 
federates had  not,  when  acting  as  a  co-conspirator  with  the  defend- 
ant in  attempting  to  deprive  her  of  her  property  by  fraud,  falsely 
represented  and  pretended  to  the  prosecutrix  that  he  was  acting 
for  her,  in  her  interest,  and  as  her  agent,  in  selling  her  property, 
no  real  or  pretended  sale  would  have  been  effected,  and  the  deed 
would  not  have  existed  which  was  the  subject  of  the  crime  charged. 
But  for  what  transpired  in  that  county,  no  second  step  would 
have  been  taken  towards  the  commission  of  the  offense.  Again, 
it  was  consummated  there  by  recording  tlie  conveyances  fraudu- 
lently made  and  procured  by  the  defendant  and  his  confederates. 
It  was  in  that  county  that  one  of  the  confederates  was  presented 
to  the  complainant,  under  a  false  name,  as  a  prospective  purchaser 
of  her  property,  and  she  was  there  induced  by  their  fraudulent 
acta  and  pretenses  to  enter  into  an  agreement  for  its  sale  to  iiim. 
Consequently,  as  at  least  some  of  the  fraudulent  acts  and  pretenses 
were  made  and  performed  in  that  county,  it  is  clear  that  the  offense 
was  partly  committed  there,  and  the  court  had  jurisdiction. 
People  V.  Dimick,  107  N.  Y.  13,  14  N.  E.  178;  People  v.  Grotty 
(Sup.)  9  N.  Y.  Supp.  937 ;  Mack  v.  People,  82  N.  Y.  236.  We 
think  the  indictment  sufficiently  charged  the  defendant  with  the 
representations,  pretenses,  and  acts  made  and  performed  by  his 
confederates  in  the  county  of  Ontario,  and  with  the  offense  for 
which  he  was  tried. 
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It  is  also  insisted  that  the  defendant  should  have  been  dis- 
charged because  there  was  a  failure  to  prove  any  material  repre- 
sentation by  him  which  was  charged  and  negatived  in  the  indict- 
ment It  was  charged  therein  that  one  of  the  defendant's  confed- 
erates fraudulently  represented  to  the  complainant  that  he  was 
acting  for  her  as  her  agent  in  the  sale  of  her  property,  whereas  he 
was  not  acting  for  her,  but  was  a  confederate  of,  and  conspired 
with,  the  defendant  and'  others,  to  cheat  and  defraud  her.  Tlie 
representations  that  the  proposed  purchaser  of  her  property  was  a 
man  by  the  name  of  Stinson,  who  wished  to  purchase  it  for  his 
own  occupancy,  and  desired  to  move  to  the  village  where  it  was 
located,  and  engage  in  business  there,  and  would  pay  her  $1,900 
in  cash  therefor,  were  charged,  negatived,  and  proved  to  be  know- 
ingly false.  The  representations  that  the  mortgage  which  the  de- 
fendant and  his  confederates  induced  the  prosecutrix's  husband  to 
accept  instead  of  cash  was  a  first  lien,  as  well  as  a  firs-class  mort- 
gage, were  alleged,  negatived,  and  proved  to  have  been  fraudu- 
lent. Other  representations  and  pretenses  were  alleged,  negatived, 
and  proved  to  be  false  and  fraudulent.  The  defendant's  argument 
that  there  was  a  failure  to  prove  the  false  representations  and  pre- 
tenses alleged  is  based  principally  upon  the  theory  that  he  was 
responsible  only  for  such  acts  as  were  performed  by  him  individu- 
ally, and  not  for  the  fraudulent  acts  and  pretenses  of  his  confed- 
erates. The  incorrectness  of  that  position  has  already  been  shown, 
as  the  defendant,  both  by  statute  and  at  common  law,  was  liable 
for  their  fraudulent  acts. 

Another  claim  of  the  defendant  is  that  the  indictment  was  de- 
fective in  failing  to  set  out  the  deed  which  was  the  subject  of  the 
offense,  and  that  its  contents  were  insufficiently  alleged.  The 
indictment  contained  a  description  of  the  property  included  in  the 
deed  ;  a  statement  that  one  of  the  defendant's  confederates  agreed 
to  purchase  it,  and  pay  therefor  $1,900;  that  the  complainant 
made  and  executed  her  warranty  deed  of  the  premises  to  the  con- 
federate named,  and  that  it  was  delivered  to  him.  Thus  the  in- 
dictment contained  a  description  of  the  premises,  a  statement  of 
the  consideration,  the  name  of  the  grantor,  the  name  of  the 
grantee,  and  the  value  of  the  deed.  Under  the  liberal  rules 
which  now  exist  in  relation  to  pleadings   and   proceedings  in 
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criminal  actions,  to  which  we  have  adverted,  we  think  the  indict- 
ment was  sufficient  in  that  respect 

The  appellant's  contention  that  the  value  of  the  deed  was  in- 
sufficiently alleged  cannot  be  upheld.  It  is  charged  in  the 
indictment  that  the  defendant,  with  force  and  arms,  feloniously 
obtained  and  stole  the  deed  mentioned  therein,  and  the  title  to  the 
land  of  the  complainant,  which  was  of  the  value  of  $1,500.  We 
think  a  fair  construction  of  the  language  employed  imported  a 
charge  that  the  deed  was  of  that  valua  If,  however,  its  effect 
was  to  charge  the  value  of  the  land  described  therein,  then,  under 
the  provisions  of  section  545  of  the  Penal  Code,  that  was  to  be 
deemed  the  value  of  the  deed.  We  think  the  allegation  in  the 
indictment  amounts  to  a  clear  assertion  of  the  value  of  the  deed, 
that  it  must  have  been  so  understood  by  the  defendant,  and  that 
it  was  sufficient 

If  the  foregoing  conclusions  are  correct,  it  disposes  of  the  ques- 
tions as  to  the  sufficiency  of  the  indictment,  and  the  jurisdiction 
of  the  court  to  indict  and  try  the  defendant  in  Ontario  county, 
which  were  raised  by  the  defendant  s  demurrer,  his  motion  to  dis- 
miss, or  otherwise 

It  is  insisted  that  many  of  the  representations  to  the  complain- 
ant and  her  husband  "which  induced  the  making  and  delivery  of 
her  deed  were  expressions  of  opinion,  and  although  false,  and 
known  to  be  so,  no  liability  resulted.  As  a  general  rule,  the 
mere  expression  of  an  opinion,  which  is  understood  to  be  only  an 
opinion,  does  not  render  a  person  expressing  it  liable  for  fraud. 
But  where  the  statements  are  as  to  value  or  quality,  and  are 
made  by  a  person  knowing  them  to  be  untrue,  with  an  intent  to 
deceive  and  mislead  the  one  to  whom  they  are  made,  and  he  is 
thus  induced  to  forbear  making  inquiries  which  he  otherwise 
would,  they  may  amount  to  an  affirmation  of  fact  rendering  him 
liable  therefor.  In  such  a  case,  whether  a  representation  is  an 
expression  of  an  opinion  or  an  affirmation  of  a  fact  is  a  question 
for  the  jury.  The  rule  that  no  one  is  liable  for  an  expression  of 
an  opinion  is  applicable  only  when  the  opinion  stands  by  itself 
as  a  distinct  thing.  If  it  is  given  in  bad  faith,  with  knowledge 
of  its  untruthfulness,  to  defraud  others,  the  person  making  it  is 
liable,  especially  when  it  is  as  to  a  fact  affecting  quality  or  value. 
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and  is  pecaliarlj  within  the  knowledge  of  the  person  making  it 
Watson  V.  People,  87  N.  Y.  561 ;  Simar  v.  Canaday,  58  id.  298 ; 
Hickey  v.  Morrell,  102  id.  454,  463,  7  N.  K  321 ;  Schumaker  v. 
Mather,  138  N.  Y.  590,  595,  30  N.  R  755.  The  proof  in  this 
case  seems  to  bring  it  clearly  within  the  doctrine  of  the  cases 
cited.  The  statements  and  representations  made  by  the  defendant 
and  his  confederates  were  more  than  expressions  of  an  opinion. 
They  consisted  of  positive  assertions  of  existing  conditions  or 
facts,  which  were  known  by  them  to  be  false,  and  were  made  with 
an  intent  to  influence  the  action  of  the  complainant  and  her  agent, 
and  to  induce  them  to  refrain  from  any  investigation  of  the  sub' 
ject  to  which  they  related.  As  they  were  false,  known  by  the 
persons  making  them  to  be  false,  were  intended  to  deceive  and 
defraud  the  complainant  by  inducing  her  to  rely  upon  them  with- 
out investigation  as  to  their  truthfulness,  they  were,  under  the 
principle  of  the  authorities  referred  to,  to  be  r^arded  as  affirma- 
tions of  fact  for  which  they  were  liabla 

On  the  trial  the  court  permitted  the  prosecution  to  prove  trans- 
actions of  the  defendant  and  his  confederates  with  other  persons, 
which,  while  they  were  not  in  all  respects  identical  with  that  for 
which  tlie  defendant  was  tried,  still  they  were  quite  similar  in  all 
their  essential  particulars.  To  the  admission  of  this  evidence  the 
defendant  objected,  upon  the  ground  that  it  was  immaterial,  in- 
competent, and  irrelevant  The  objection  was  overruled,  and  the 
defendant  excepted.  There  were  numerous  rulings  of  this  char- 
acter which  present  the  question  whether  evidence  of  other  similar 
transactions  was  admissible  either  to  show  the  intent  of  the  de- 
fendant or  as  circumstances  tending  to  establish  a  conspiracy  be- 
tween the  defendant  and  his  confederatea  On  the  trial  of  an 
indictment  for  obtaining  property  by  false  representations  or  pre- 
tenses, the  allegation  that  they  were  made  with  an  intent  to  de- 
frsud  may  be  proved  by  transactions  with  other  parties  which  tend 
to  show  a  fraudulent  scheme  to  obtain  property  by  devises  similar 
to  those  practiced  upon  the  complainant,  provided  the  dealings 
are  sufficiently  connected  in  point  of  time  and  character  to  author- 
ize an  inference  that  the  transaction  was  in  pursuance  of  the  same 
general  purpose.  Such  representations  may  be  proved,  although 
no  property  was  obtained,  where  the  evidence  tends  to  show  that 
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at  the  time  the  defendant  was  engaged  in  a  fraudulent  transaction. 
While  this  testimony  is  not  admissible  upon  the  question  whether 
the  alleged  representations  were  made,  it  is  admissible  as  tending 
to  show  a  motive  to  obtain  the  property  in  pursuance  of  a  gen- 
eral fraudulent  schema  Mayer  v.  People,  80  N.  Y.  364 ;  Ship- 
ply  V.  People,  86  id  875;  People  v.  Everhardt,  104  id.  591,  11 
N,  K  62 ;  People  v.  Dimick,  107  N.  Y.  13,  31,  14  N.  E.  178. 
Therefore  it  is  quite  obvious  that  the  evidence  offered  by  the 
prosecution  was  admissible,  unless  the  transactions  were  so  re- 
mote as  not  to  justify  an  inference  that  they  took  place  in  pursu- 
ance of  a  general  plan  or  scheme  to  defraud,  under  which  the 
representations  set  out  in  the  indictment  were  made.  It  is  im- 
]X)ssible,  within  the  limits  to  which  this  opinion  should  be  con- 
iined,  to  examine  each  of  those  transactions  in  detail.  It  is 
sufficient  to  say  that,  after  an  examination  of  the  evidence  bearing 
upon  them,  and  considering  the  circumstances  established  by  the 
proof,  we  think  the  exceptions  of  the  defendant  to  the  reception 
of  that  evidence  were  not  well  taken,  but  that  it.  was  admissible 
to  establish  the  motive  and  intent  of  the  defendant  and  his  con- 
federates. 

We  are  also  of  the  opinion  that  the  evidence  was  sufficient  to 
.justify  the  jury  in  finding  the  existence  of  a  general  conspirary 
between  the  defendant  and  his  confederates,  as  alleged  in  the  in- 
dictment A  conspiracy  may  be  proved  by  circumstantial  evi 
dence;  and  parties  performing  disconnected  acts,  contributing  to 
the  same  general  result,  may,  by  the  proof  of  circumstances,  and 
their  general  connection  with  each  other,  be  satisfactorily  shown 
to  be  confederators  in  the  commission  of  an  offense.  Kelley  v. 
People,  55  N.  Y.  565 ;  People  v.  McKane,  143  id.  455,  38  N  E. 
950.  Considering  the  relations  which  existed  between  the  various 
parties  who  were  actors  in  the  commission  of  this  crime,  the  cir- 
cumstances proved,  and  the  various  acts  of  the  defendant  and  his 
alleged  conspirators  in  this  and  other  transactions  of  which  proof 
was  given,  it  becomas  manifest,  we  think,  that  the  jury  was  justi- 
fied in  finding  that  they  had  conspired  together  for  the  commission 
^f  this  and  other  similar  offenses,  and  that  the  verdict  of  the  jury 
ras  abundantly  sustained  by  the  evidence. 

The  contention  of  the  appellant  that  the  evidence  of  other  trans- 
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actions  hy  the  defendant  and  his  confederates  was  inadmissible, 
because  it  tended  to  prove  that  they  were  guilty  of  other  cri.  s 
cannot  be  sustained.  It  is  well  settled  by  the  decisions  of  this 
court  that,  while  evidence  of  the  commission  of  one  crime  is  not 
admissible  to  establish  a  party's  guilt  of  another,  yet  it  is  not  in- 
admissible because  it  tends  to  prove  another  crime  if  it  is  other- 
wise material  and  relevant  That  such  evidence  is  admissible 
where  it  purpose  is  to  show  intent  or  guilty  knowledge,  or  where 
the  transaction  proved  had  some  relation  to  or  connection  with 
the  transaction  upon  which  the  indictment  was  based,  or  where  it 
formed  a  link  in  the  chain  of  circumstances  or  facts  which  led 
up  to  the  transaction  involved,  we  think  there  can  be  no  doubt 
under  the  authorities  as  they  exist  in  this  state.  People  v.  Mc- 
Laughlin, 150  N.  Y.  886,  44  N.  R  1017.  This  case  clearly  falls 
within  the  exceptions  to  the  generaj  rule,  and,  as  the  evidence 
was  relevant  to  the  issue,  it  was  not  inadmissible  simply  because 
it  tended  to  prove  the  defendant  and  his  confederates  guilty  of 
other  crimes. 

Another  ground  upon  which  the  appellant  urges  that  the  judg- 
ment should  be  reversed  is  that  "  the  court  erred  in  admitting  the 
testimony  of  George  H.  Harris  under  various  exceptions,  because 
the  evidence  was  that  of  an  alleged  confederate,  a  week  after  the 
alleged  crime  and  conspiracy  had  been  completed,  and  was  preju- 
dicial to  the  defendant"  It  is  manifest  from  the  brief  of  the 
learned  counsel  that  the  evidence  of  the  witness  is  regarded  by 
him  as  proof  of  admissions  by  a  confederate,  made  after  the  crime 
was  committed  and  the  conspiracy  ended  ;  in  other  words,  that  it 
was  a  mere  narrative  of  past  transactions.  In  this,  we  think,  he  is 
in  error.  The  evidence  was  not  of  declarations  made  by  a  con- 
spirator relating  to  the  past,  but  was  proof  of  a  constituent  ele- 
ment of  the  transaction  for  which  the  defendant  was  indicted. 
The  evidence  of  the  witness  was  as  to  an  actual  transaction  which 
took  place  between  himself,  as  the  representative  of  the^  complain- 
ant, and  one  of  the  defendant's  confederates,  in  regard  to  the  com- 
plainant's property,  during  the  existence  of  the  conspirafc  *.  The 
rule  that,  where  several  persons  are  engaged  together  in  the  fur- 
therance of  a  common  illegal  design,  the  acts  and  declarations  of 
one  confederate,  made  in  pursuance  of  the  original  concerted  plan, 
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tind  with  reference  to  the  common  object,  are  competent  evidence 
against  the  others,  though  made  in  their  absence,  is  a  familiar  one, 
and  well  established  by  the  authorities  in  this  state.  '  It  is  true 
that  under  that  rule  the  evidence  is  confined  to  that  which  the  rule 
of  res  gestsB  admits,  and  excludes  narratives  of  past  transactions. 
Apthorp  V.  Comstock,  2  Paige,  487 ;  People  v.  Kief,  126  N.  Y. 
661,  27  N.  E.  556.  But  that  principle  has  no  application  here,  as 
the  evidence  tended  to  show  that  the  conspiracy  between  the  de- 
fendant and  his  confederates  still  continued,  and  that  the  act  of  the 
latter,  which  was  proved,  was  a  part  of  the  general  plan  and  scheme 
of  the  conspiratora  The  evidence  was  a  part  of  the  res  gestae,  and 
was  clearly  admissibla 

There  were  other  exceptions  taken  by  the  appellant,  which  have 
been  examined  by  us,  but  we  have  found  none  that  requires  further 
discussion,  or  that  would  justify  an  interference  with  the  judg- 
ment The  importance  of  this  case,  involving,  as  it  does,  the  liberty 
of  a  citizen  on  the  one  hand  and  the  protection  of  the  innocent 
and  unwary  upon  the  other,  has  led  us  to  a  diligent  study  of  the 
case  and  question  so  ably  discussed  by  counsel  for  the  respective 
partiea  After  a  careful  examination  of  all  these  questions,  we  are 
clearly  of  the  opinion  that  none  of  them  presents  reversible  error. 
We  think  the  indictment  was  sufficient,  that  the  court  has  juris- 
diction, that  the  evidence  was  abundant  to  justify  the  verdict,  and 
that  the  judgment  should  be  affirmed.  Judgment,  interlocutory 
judgment,  and  orders  affirmed  ;  judgment  affirming  them  to  be  en- 
tered, certified,  and  remitted,  pursuant  to  sections  547  and  548  of 
Code  of  Criminal  Procedure. 

All  concur,  except  GRAY,  J.,  absent 

Judgments  and  orders  affirmed. 
Vol.  Xn-67 
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(Sourt  of  ^ppealis. 

October  5,  1897. 

PEOPLE  V.  CHARLES  BURGESS. 

1.  Crikinal  law— Insanity. 

It  is  not  every  weak  or  disordered  mind  that  is  excused  from  the  consequen- 
ces of  crime.  It  is  only  those  who  at  the  time  of  committing  the  criminal 
act,  were  laboring  under  such  a  defect  of  reason  as  either  not  to  know  the 
nature  and  quality  of  the  act  they  were  doing  or  not  to  know  that  the  act 
was  wrong. 

2.  Sahb — Summon iNG  JXTRT. 

The  sheriff  does  not  conform  to  the  provisions  of  §  1048  of  the  Civil  Code, 
where  he  notifies  the  persons,  drawn  as  jurors  to  attend  at  a  term  of  court, 
by  mailing  a  notice  thereof  to  them,  inclosing  a  card  to  be  signed  and  re- 
turned, admitting  service  of  the  notice. 

8.  Same. 

But  the  error,  in  such  manner  of  notification,  is  harmless,  if  all  the  jurors 
drawn  who  are  qualified  to  sit,  personally  appear  in  court  at  the  time  ap- 
pointed. 

4.  Same— Computation  of  time. 

The  statutory  construction  act  does  not  materially  change  the  existing 
rule  for  the  computation  of  time,  except,  perhaps,  to  more  definitely  fix 
the  event  from  which  the  count  is  to  be  made. 

6.  Same. 

The  day  to  be  excluded,  under  the  act,  in  making  the  reckoning,  is  the 
day  of  the  specified  event,  from  which  the  days  are  to  be  counted,  and,  in 
making  the  count  back  from  that  time,  the  day,  on  which  the  required  act 
was  performed,  may  properly  be  included. 

6.  Same— Evidence— Blood. 

A  witness,  on  the  trial  of  an  indictment  for  homicide,  may  testify  to  the 
effect  that  a  certain  spot  indicated  by  him  upon  the  lantern  used  on  the 
night  of  the  homicide,  was  blood,  where  he  previously  testified  that  he 
saw  the  lantern  on  the  night  or  morning  in  question,  had  his  attention 
called  to  it  :it  the  time  and  that  then  the  blood  was  fresh.  It  does  not  re- 
quire an  expert  to  distinguish  blood  from  other  things  or  objects  with 
which  every  person  is  familiar. 

7.  Same — Impr.\cii>t»^nt. 

Whero  the  district  attorney,  in  examining  defendant's  witness,  enters 
upon  a  new  field,  he  makes  him  his  own  witness,  and  cannot  properly  lay 
the  foundation  for  contradicting  him,  upon  that  subject. 
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8.  Samb—Court  of  appeals. 

The  Court  of  Appeals  has  the  power  to  order  a  new  trial  for  the  reception 
of  incompetent  evidence  even  though  no  exception  has  been  taken ;  but  this 
power  is  exercised  only  in  cases  where  manifest  injustice  has  been  done, 
and  it  is  apparent  that  a  different  result  might  have  been  reached. 

9.  Sams— Affibmangb. 

The  Judgment  will  be  affirmed,  where  no  harm  has  resulted  to  the 
defendant  from  the  admission  of  incompetent  evidence. 

Appeal  from  a  judgment,  coDvicting  defendant  of  murder  in 
fii-st  degrea 

Hull  Greenfield  and  Harry  T.  Dayton,  for  appellant 

George  W.  Nellis,  Dist  Atty.,  for  the  People. 

HAIGHT,  J.  Henry  V.  Whitlock  was  a  farmer,  fifty  eight 
years  of  age,  living  in  the  town  of  Victory,  in  the  county  of  Cayuga, 
with  his  wife,  Catharine,  who  was  about  thirty-seven  years  of  aga 
Tlie  defendant,  a  strong,  powerful  man,  of  about  the  same  age  of 
Mrs.  Whitlock,  was  in  tlieir  employ  as  a  hired  man,  working  upon 
the  farm.  He  lived  with  them,  eating  at  the  same  table,  and 
sleeping  in  a  room  upstairs,  while  Whitlock  and  his  wife  occupied 
a  bedroom  on  the  ground  floor.  The  residence  was  upon  the  west 
side  of  a  road  running  north  and  south,  and  the  barns  were  upon 
the  east  side  of  the  roadway.  There  was  a  field  of  growing  corn 
about  15  rods  north  of  the  barn,  and  in  the  fence  between  the  corn- 
field and  the  road  were  bars  across  the  passageway  from  the  road 
to  the  field.  On  the  6th  day  of  August,  1895,  Whitlock  and  the 
defendant  had  been  engaged  in  harvesting  oats.  After  supper  the 
defendant  took  the  horses  to  the  pasture,  some  distance  from  the 
house,  and  Whitlock  separated  the  young  cattle  from  the  milch 
cows,  putting  the  young  cattle  in  the  pasture,  and  retaining  the 
milch  cows  in  the  lana  He  fed  them  some  sowed  corn,  after  which 
he  went  into  the  house,  removed  his  boots,  and  sat  down  with  his 
wife  in  the  dining  room.  After  a  while  the  defendant  passed 
through  the  room,  on  his  way  to  his  bedroom,  stopping  to  look  at 
a  pair  of  gloves  at  the  request  of  Whitlock,  which  his  wife  had 
cleaned  for  him  that  day.  Shortly  after  the  defendant  had  passed 
to  his  room,  Whitlock  and  his  wife  retired,  and  went  to  sleep. 
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At  about  10  o'clock,  or  shortly  thereafter,  they  were  awakened  bj 
the  defendant,  from  the  outside  of  their  bedroom  window,  which 
was  at  the  time  open,  having  a  screen  in  it,  calling  to  Whitlock, 
saying,  **  Henry,  there  is  a  couple  of  cows  in  the  corn."  Whitlock, 
and  his  wife  at  once  arose,  Mrs.  Whitlock  lighting  a  lamp,  while 
he  put  on  his  clothes,  lighted  a  lantern,  and  started  out,  she  re- 
turning to  her  bed.  In  the  roadway  they  were  met  by  a  neighbor, 
who  saluted  the  defendant,  who  was  in  advance  of  Whitlock,  with 
the  word  **  Hello,"  and  passed  on,  the  defendant  replying  with 
the  same  expression.  Mrs.  Whitlock  remained  lying  upon  the 
bed,  watching  the  light  of  the  lamp,  which  was  in  the  dining 
room.  Within  a  very  few  minutes  after  her  husband  had  left  the 
house,  the  light  suddenly  went  out,  leaving  the  house  in  darknesa 
Hearing  no  noise,  and  thinking  that  her  husband  had  left  tlie  door 
open,  and  that  the  light  had  been  extinguished  by  a  gust  of  wind, 
she  arose,  passed  through  tlie  doorway  of  her  bedroom,  and  was 
at  once  seized  by  the  defendant,  who  had  returned  to  the  house, 
and  divested  himself  of  his  clothing,  with  the  exception  of  his 
shirt  She  screamed,  and  he  asked  her  what  was  the  matter.  She 
recognizing  his  voice,  said,  "  How  you  scared  me."  He  thsn  had 
his  hands  on  her  shoulders,  pushing  her  backward  toward  the  bed. 
She  then  asked  him  what  he  was  trying  to  do,  and  he  replied, 
telling  her  his  purpose,  and  remarked,  "I  have  been  crazy  over 
you  all  summer."  A  violent  struggle  then  ensued,  in  which  he 
forced  her  back  upon  the  bed,  placed  his  hand  over  her  mouth, 
choked  her  into  insensibility,  and  criminally  assaulted  her.  During 
the  progress  of  the  struggle,  she  slipped  his  hand  from  her  mouth, 
and  called  for  Henry,  her  husband.  The  defendant  then  said  that 
**  he  had  killed  him,  and  that  he  was  going  to  kill  himself ;  but  if 
she  would  lie  still,  and  let  liim,  he  would  spare  her."  A  second 
time  she  succeeded  in  getting  his  hand  from  her  mouth  and 
screamed,  "Henry  I  "  He  then  told  her  if  she  screamed  again,  he 
would  kill  her.  He  then  choked  her  so  violently  that  she  lost  con- 
sciousness. On  her  recovering  consciousness,  the  defendant  was 
standing  upon  the  flour  in  front  of  the  bed.  She  made  a  spring 
to  get  up,  but  the  defendant  caught  her,  and  again  pushed  her 
back  on  the  bed,  threw  himself  on  her,  and  again  attempted  to  as- 
sault her.    He  arose,  and  sat  upon  the  edge  of  the  bed.    She  again 
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attempted  to  arise ;  bnt  he  caught  hold  of  her,  and  held  her  around 
the  body,  on  the  edge  of  the  bed.  She  asked  him  to  let  her  go,  to 
which  he  replied  :  "What did  I  kill  Henry  for?  He  has  always 
been  a  good  friend  to  me,  and  there  is  nothing  left  for  me  but  the 
chair."  She  then  begged  hiin  to  let  her  go  just  to  the  door  to  get 
a  breath  ;  that  she  was  choking.  He  led  her  to  the  door,  which 
was  open,  but  which  had  a  screen  door  hooked  on  the  inside.  As 
she  got  near  the  door  she  made  a  desperate  effort  to  get  away 
from  him,  but  he  held  her,  and  pushed  her  back  into  the  bedroom 
again.  He  sat  down  upon  the  edge  of  the  bed  while  holding  her, 
an'l  again  said,  "What  did  I  kill  Henry  for?"  She  replied : 
"  But  maybe  you  haven't  killed  him.  Let  me  go  and  see.  Maybe 
I  can  do  something  for  hinL"  He  that  said:  "There  is  no  use. 
When  he  bent  down  to  go  under  the  bars,  I  struck  him  on  the 
head  with  the  axe,  and  threw  him  over  the  fence."  She  finally 
prevailed  upon  him  to  leave,  and  when  he  had  done  so  she  slipped 
a  wrapper  over  her  nightdress,  pulled  on  her  shoes  without  stockings, 
anil  ran  to  her  neighbors  for  help.  The  examination  which  was 
made  by  the  neighbors  shortly  afterwards  disclosed  the  body  of 
Whitlock  lying  inside  of  the  barway  by  the  side  of  the  fence  It 
lay  upon  its  back,  legs  and  arms  out  straight,  with  an  axe  and  hat 
but  a  few  feet  away.  In  the  back  of  the  head  was  a  deep  gash, 
penetrating  through  the  skull  and  brain.  There  was  a  pool  of  blood 
under  the  bars,  and  they  were  spattered  with  blood  and  brain  tis- 
sue. The  upper  and  lower  bars  were  in  place.  The  central  bar 
was  broken  down  in  thfe  center.  The  ground  descended  towards 
the  roadway,  and  blood  had  run  down  the  wheel  tracks  into  the 
roadway,  doubtless  washed  there  by  the  rain  which  had  fallen 
during  the  intervening  time.  An  examination  of  the  cornfield 
showed  that  no  cows  had  been  in  tlie  corn.  About  nine  days  be- 
fore the  homicide,  the  defendant,  in  conversation  with  a  neighbor 
by  the  name  of  Secor,  and  in  the  presence  of  his  brother-in-law, 
Walker,  spoke  of  his  liking  Mr.  and  Mrs.  Whitlock  very  much, 
and  said  that  he  "  would  like  to  sleep  with  her  one  night,  and  if  1 
could  I  would  be  willing  to  roll  in  my  grave."  After  leaving 
Mrs.  Whitlock  on  the  night  of  the  homicide,  the  defendant  went 
to  the  barn  of  an  acquaintance  for  whom  he  had  formerly  worked 
buried  himself  in  the  haymow,  and  there  remained  until  the  eve- 


Digitized  by  VjOOQIC 


454  NEW   YORK   CRIMINAL   REPORTS,  VOL.  XIL 

ning  of  the  8ih,  when  be  made  his  presence  known,  seeking  food 
and  water  ;  and  be  was  shortly  thereafter  placed  under  arrest. 

We  have  thus  given  a  brief  summary  of  the  evidence  produced 
in  behalf  of  the  people,  none  of  which  is  controverted.  It  amply  jus- 
tifies the  finding  that  the  defendant  lured  the  deceased  from  his 
bedchamber  under  the  false  pretenses  that  the  cows  were  in  the 
corn;  that  he  proceeded  in  advance  of  him  through  the  barway 
where  the  central  bar  was  broken,  and  wliere  it  was  necessary  to 
stoop  in  order  to  pass  between  the  upper  and  lower  bars  ;  that  tliere, 
with  an  ax  secured  for  the  purpose,  he  struck  the  fatal  blow  as 
Whitlock  was  bending  his  head  under  the  bar.  Thjit  this  act  was 
done  with  deliberation  and  premeditation  there  is  no  room  for 
doubt  That  it  was  done  for  the  purpose  of  gaining  possession  of 
Mrs.  Whitlock  is  also  evident  The  defense  interposed  was  that 
of  insanity.  It  is  claimed  that  he  was  suflFering  from  the  disease 
known  as  *'  larval  epilepsy."  The  evidence  tends  to  show  that  in 
his  boyhood  days  he  was  rather  quiet  and  retiring,  caring  but  little 
for  the  company  of  other  boys,  and  frequently  refusing  lo  join  with 
them  in  their  plays ;  but  he  would  occasionally  join  them,  at  wliich 
times  he  would  play  with  great  vigor,  and  with  some  harshness. 
From  early  infancy  he  appears  to  have  been  troubled  with  walking 
in  his  sleep,  from  which  he  would  awake  uttering  a  sudden  scream. 
At  other  times  he  would  walk  or  run  about  the  house,  screeching 
or  mumbling  to  himself,  with  staring  eyes.  For  a  number  of 
years  he  lived  with  his  grandparents,  who  on  such  occasions  often 
aroused  him  by  the  application  of  cold  water.  At  times  his  liml)S 
and  body  would  twitch  and  tremble.  He  had  seasons  of  depres- 
sion, when  he  would  sit  for  hours  holding  his  head  upon  his 
hands,  heedless  of  the  conversation  addressed  to  him.  He  occa- 
sionally had  headaches,  and  at  one  time  was  caught  in  the  act  of 
self-abuse.  When  between  nine  and  ten  years  of  age  he  was 
struck  a  blow  on  the  head  with  a  hammer  by  his  little  brother, 
who  was  four  or  fice  years  of  age.  Later  on  he  fell  from  a  hoi-se, 
striking  on  his  head  and  shoulders,  which  rendered  him  uncon- 
scious for  a  time.  When  twelve  years  of  age,  he  arose  one  night, 
hitched  a  horse  to  his  grandfather's  sleigh,  and  drove  to  his 
mother's,  about  four  miles  away,  where  he  arrived  about  four 
o'clock  in  the  morning.     He  hallooed,  and  awakened  his  mother. 
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She  called  him  to  come  in,  bat  he  remained  sitting  in  the  sleigh 
until  she  went  out,  shook  him,  and  brought  him  in.  He  had  on 
his  trousers,  his  grandfather's  boots,  his  grandfather's  overcoat, 
and  one  mitten.  He  was  nearly  frozen,  and  was  so  wild  and 
excited  after  he  was  taken  into  the  house  that  a  physician  was  sent 
for.  Whether  he  had  been  asleep  during  the  entire  journey,  or 
how  long  he  had  remained  in  that  condition,  does  not  cleiirly 
appear  from  the  narration  of  the  event  given  by  his  mother.  It 
does,  however,  appear  that  he  afterwards  had  no  recollection  of 
this  transaction.  In  his  early  manhood  he  worked  upon  the  canal, 
about  railroads,  and  for  five  years  served  in  the  regular  army  as  a 
soldier.  In  1887  he  was  married,  and  lived  with  his  wife  several 
yeara  She  then  left  him,  as  she  alleges,  because  of  his  conduct 
towards  her,  and  because  of  her  belief  that  he  was  not  sane.  It 
appears  that  during  their  married  life  he  continued  from  time  to 
time  to  rise  in  his  sleep,  talk,  and  on  some  occasions  yell.  They 
had  quarrels,  in  which  he  became  mad  and  violent,  even  to  the 
extent  of  breaking  and  tearing  some  of  the  household  goods  and 
furnitura  He  worked  with  horses  considerably,  and  was  often 
known,  in  his  sleep  thereafter,  to  yell  and  swear  at  his  horses. 
For  quite  a  time  he  worked  in  connection  with  a  threshing 
machine,  and  on  nights  following  such  work  he  has  been  known 
to  give  orders  in  his  sleep  with  reference  to  the  measuring  of  the 
grain  and  caring  for  the  straw.  It  appears  that  his  mother  w.is 
fifty-nine  years  of  age;  that  she  was  once  a  nurse,  living  in  the 
West;  and  that,  in  1883  or  1884  she  was  taken  sick  in  Iowa,  and 
was  removed  by  the  public  authorities  to  the  poor  farm  of  Lucas 
county,  where  she  was  cared  for  for  some  time.  During  this 
period  she  would  tell  her  family  troubles  in  a  serious  manner,  and 
suddenly  break  into  a  laugh,  or  bite  her  lips.  Slie  picked  at  her 
clothing  t'md  hair,  would  look  wild,  and  then  suddenly  turn  away, 
.and  become  hilarious.  She  was,  doubtless,  disarranged  in  her 
mind  at  this  time,  but  subsequently  recovered.  She  returned 
East,  and  was  a  witness  upon  the  trial  of  this  action.  Four  doc- 
tors, including  Dr.  Sefton  and  Dr.  McDonald,  who  were  both 
medical  experts  upon  diseases  of  the  mind,  gave  it  as  their  opinion 
that  he  was  insane,  and  not  responsible  for  his  acts.  On  the  other 
hand,   many  of  his  neighbors  and  acquaintances  for  years  wore 
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placed  upon  the  stand,  and  testified  that  they  never  saw  anything 
about  his  conduct  which  impressed  them  as  irrational;  and  an 
•  equal  number  of  physicians  have  given  it  as  their  opinion  that  at 
the  time  of  the  homicide  he  was  sane. 

It  is  quite  evident  that  this  man*s  intellect  was  of  a  low  order, 
and  that  he  did  not  possess  a  well-balanced  mind.  That  his  dis- 
position was  disagreeable,  and  his  meditations  far  from  pure,  we 
do  not  doubt  Had  he  possessed  a  strong,  vigorous  well-balanced 
mind,  this  crime  would  not  have  been  committed.  Such  a  person 
would  have  controlled  his  passions,  and  would  not  have  yielded 
to  desires  involving  acts  of  such  cruelty  and  disgust  It,  however, 
is  a  fact,  disclosed  by  our  criminal  records,  thac  a  large  percentage 
of  the  crimes  of  this  character  is  committed  through  motives 
similar  to  those  which  actuated  the  defendant  in  this  case.  It  is 
not  every  weak  or  disordered  mind  that  is  excused  from  the  con- 
sequences of  crime.  It  is  only  those  who,  at  the  time  of  commit- 
ting tlie  criminal  act,  were  laboring  under  such  a  defect  of  reason 
as  either  not  to  know  the  nature  and  quality  of  the  act  they  were 
doing,  or  not  to  know  that  the  act  was  wrong.  Pen.  Code,  §  21. 
The  evidence  presented  a  question  which  it  was  the  duty  of  the 
court  to  submit  to  the  jury.  It  was  the  province  of  that  tribunal 
to  weigh  and  consider  it  in  all  its  bearings,  and  to  determine  the 
mental  condition  of  the  accused.  That  determination  has  been 
made.  We  have  carefully  read  and  considered  the  evidence,  and 
our  conclusion  is  that  the  evidence  is  of  such  a  character  that  we 
ought  not  to  interfere  with  the  verdict  rendered. 

This  defendant,  as  we  have  seen,  was  physically  a  strong,  healthy 
man.  He  was  shown  to  be  a  good  farm  laborer.  He  lured  the 
deceased  from  his  house  on  through  the  barway,  where  he  had 
preceded  him  with  ax  in  hand,  standing  ready  to  deliver  the  fatal 
blow  as  soon  as  the  head  of  his  victim  should  bow  under  the  bars. 
He  appears  to  have  known  perfectly  what  he  was  doing,  and  to 
have  remembered  the  transaction ;  for  he  subsequently  returne«l 
to  the  frightened  wife,  and  told  her  what  he  had  done  and  how  he 
had  done  it ;  and  when  she  tried  to  persuade  him  to  let  her  go  and 
see  it  she  could  not  do  something  for  her  husband,  be  told  her  it 
was  of  no  use,  evidently  fully  understanding  the  nature  and  the 
quality  of   his  act     That  he  knew  the  act  was  wrong  is  also- 
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apparent  from  his  subsequent  statements.  He  knew  that  the  crime 
W2)s  punishable  with  death.  He  said  there  was  nothing  left  for 
him  but  the  chair.  He  had  done  the  deed  for  a  purposa  The 
purpose  he  made  known  to  her;  and  when  he  was  asked  to  go 
away,  he  refused,  saying:  **  What  did  I  kill  Henry  for?"  With 
reference  to  insanity  being  hereditary  in  his  family,  it  was  doubt- 
less true  that  his  mother  was  dis^)rdered  in  mind  during  the  period 
hereinbefore  alluded  to.  There  is,  however,  no  evidence  in  the 
case  showing  that  she  was  disordered  at  a  former  or  subsequent 
period.  She  was  not  shown  to  have  suffered  from  epilepsy,  or 
any  of  the  disorders  similar  to  those  which  it  is  claimed  were 
traceable  in  the  defendant  It  occurred  at  a  period  in  her  life  in 
which  an  affection  of  the  mind  in  females  is  not  uncommon. 

Before  entering  upon  the  impaneling  of  the  jurors,  the  defendant 
interposed  a  challenge  to  the  original  and  the  additional  panel  of 
jurors  dmwn  for  the  terra,  upon  the  ground  that  the  sheriff  had 
intentionally  omitted  to  summon  certain  of  the  jurors,  naming 
them,  who  had  been  drawn  to  attend  that  terra  of  court  Also 
upon  the  ground  that  the  drawing  of  the  jurors  by  the  clerk  did 
not  take  place  raore  than  fourteen  days  before  the  day  appointed 
for  that  term  of  court,  and  that  notices  of  such  drawing  were  not 
published  by  the  clerk  six  days  before  the  day  designated.  The 
district  attorney  denied  the  challenge  interposed,  and  thereupon 
the  court  entered  upon  a  trial  of  the  questions  presented,  from 
wliich  it  appeared  that  the  drawing  of  the  jurors  by  the  county 
clerk  took  place  on  the  second  day  of  March  ;  that  the  notice  was 
published  for  two  weeks  successively,  coramencing  on  the  twelfth 
day  of  February,  1896;  that  the  court  was  appointed  for  the 
sixteenth  day  of  March  ;  and  that  the  sheriff  had  summoned  the 
jurors  drawn  to  attend  at  that  term  of  court  by  mailing  a  notice 
thereof  to  thera,  inclosing  a  card  to  be  signed  and  returned,  admit- 
ting the  service  of  the  notice.  Tlie  proceedings  for  the  formation 
of  a  trial  jury  in  criminal  cases  are  prescribed  by  the  Code  of 
Procedure  (§  1048):  "The  sheriff  must,  at  least  six  days  before 
the  day  appointed  for  holding  the  term,  serve,  upon  each  person 
'named  in  the  list,  personally,  or  by  leaving  it  at  his  residence, 
with  a  person  of  proper  age  and  discretion,  a  written  notice  to 
attend  the  term.  He  must  file  the  list  with  the  clerk  of  the  court 
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at  or  before  the  opening  of  the  term,  with  a  return,  indorsed  there- 
U))on,  or  annexed  thereto,  under  his  hand,  naming  each  person 
notified,  and  specifying  the  manner  in  which  he  was  notified." 
It  is  very  clear  that  the  sheriff  did  not  conform  to  these  provisions 
in  notifying  the  persons  who  had  been  drawn  as  jurors  to  attend 
at  that  term  of  court  Instead  of  following  the  form  of  service 
provided  by  the  statute,  he  adopted  another  form  of  his  own 
device,  which  the  statute  did  not  recognize,  and  which  left  the 
court  without  the  power  to  compel  the  attendance  of  a  single  juror. 
But  we  are  inclined  to  the  view  that  in  this  case  no  harm  was 
done,  for  the  reason  that  all  of  the  jurors  drawn,  who  were  quah- 
fied  to  sit,  personally  appeared  in  court  at  the  time  appointed.  It 
is  true  that  out  of  the  first  panel  of  thirty  six  jurors  which  were 
drawn  but  thirty-two  appeared.  It  was  shown,  however,  that  two 
of  the  persons  were  dead,  that  one  had  removed  to  another  county, 
and  the  other  to  another  state.  As  to  the  additional  panel  of  100 
jurors  which  had  been  drawn,  all  appeared  except  five;  One  was 
dead,  two  were  so  sick  as  to  be  unable  to  attend  court,  which  was 
shown  from  the  personal  examination  of  a  doctor;  one  was  a 
resident  of  another  county,  and  the  other  was  so  deaf  as  to  be 
unable  to  hear  ordinary  conversation ;  and  their  attendance  was 
excused  by  the  trial  judge.  The  Code  of  Criminal  Procedure 
(§  862)  provides  that  '*  a  challenge  to  tlie  panel  can  be  founded 
only  on  a  material  departure,  to  the  prejudice  of  the  defendant, 
from  the  forms  prescribed  by  the  Code  of  Civil  Procedure,  in 
resj)ect  to  the  drawing  and  return  of  the  jury,  or  on  the  intentional 
omission  of  the  sheriff  to  summon  one  or  more  of  the  jurors 
drawn."  It  is  thus  evident  that  no  right  of  the  defendant  was 
invaded.  He  was  deprived  of  no  juror  whose  attendance  could 
have  been  compelled  had  the  service  been  in  accordance  with  the 
requirements  of  the  Code.  We  consequently  do  not  now  deem  it 
necessary  to  determine  what  the  effect  upon  the  judgment  would 
have  been  had  it  appeared  that  qualified  jurors  refused  to  attend 
at  the  term  of  court,  upon  the  ground  that  they  were  not  properly 
served. 

Was  the  drawing  of  the  panel  of  jurors  within  the  time  pre- 
scribed by  tlie  Code?  As  we  have  seen,  the  panel  was  drawn  on 
the  second  day  of  March  for  a  term  of  court  appointed  to  be  held 
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bn  the  sixteenth  day  of  March.  If,  in  counting  the  time,  we  could 
exclude  the  day  upon  which  the  drawing  took  place,  and  count 
the  day  upon  which  the  court  was  appointed,  it  is  evident  that  the 
drawing  would  have  been  in  tima  But  section  1042  of  the  Code 
of  Civil  procedure  provides  that  "on  a  day  designated  by  the 
county  clerk,  not  less  than  fourteen  nor  more  than  twenty  days 
before  the  day  appointed  for  holding  each  trial  term,  »  »  *  the 
<3lerk  of  the  county  in  which  the  term  is  to  be  held  *  *  * 
must  draw  the  names  of  thirty-six  persons,  *  *  *  to  serve  as 
trial  jurors  at  the  term."  It  will  be  observed  that  under  the  pro- 
visions of  this  section  the  drawing  must  be  not  less  than  fourteen 
days  before  the  day  appointed  for  the  term  of  court  That  day, 
therefore,  must  be  excluded  in  the  counting.  It  thus  remains  to 
be  seen  whether  the  day  upon  which  the  drawing  took  place  can 
be  counted.  Section  788  of  the  Code  of  Civil  Procedure  was 
repealed  by  chapter  677  of  the  Laws  of  1892,  and  that  chapter, 
known  as  the  "Statutory  Construction  Law,"  was  substituted  in  its 
place.  Section  27,  among  other  things,  provides  that :  "A  number 
of  days  specified  as  a  period  from  a  certain  day,  within  which  or 
after  or  before  which  an  act  is  authorized  or  required  to  be  done 
means  such  number  of  calendar  days  exclusive  of  the  calendar  day 
from  which  the  reckoning  is  mada  *  *  *  In  computing  any 
specified  number  of  days,  weeks  or  months  from  a  specified  event, 
the  day  upon  which  the  event  happens  is  deemed  the  day  from 
which  the  reckoning  is  made.  The  day  from  which  any  specified 
number  of  days,  weeks  or  months  of  time  is  reckoned  shall  be 
excluded  in  making  the  reckoning."  There  is  some  conflict  in  the 
courts  below  with  reference  to  the  construction  of  this  chapter. 
Bank  v.  Bayles,  17  App.  Div.  596,  45  N.  Y.  Supp.  305,  criticising 
Aultman  &  Taylor  Co.  v.  Syme,  91  Hun,  632,  36  K  Y.  Supp.  528. 
The  latter  case  was  appealed  to  this  court,  but  the  appeal  was  dis- 
missed (148  N.  Y.  755,  43  N.  E.  985)  for  the  reason  that  we  did 
not  deem  the  order  appealable  or  the  question  here  presented 
properly  raised  for  our  determination.  Our  examination  of  the 
statutory  construction  act  discloses  no  intention  on  the  part  of  the 
legislature  to  materially  change  the  existing  rule  for  the  computa- 
tion of  time,  except,  perhaps,  to  more  definitely  fix  the  event  from 
which  the  count  is  to  be  made.     It  will  be  observed,  upon  refer- 
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iiDg  to  the  statute,  that  the  day  to  be  excluded  in  making  the 
reckoning  is  the  specified  event,  from  which  the  days,  weeks,  or 
months  are  to  be  counted.  In  this  case  the  specified  event  from 
which  the  count  is  to  be  made  is  the  day  appointed  for  the  com- 
mencement of  the  term  of  court  It  will  be  remembered  that  the 
drawing  must  take  place  not  less  than  fourteen  days  before  the 
day  appointed  for  the  holding  of  the  term,  so  it  is  from  that  day 
that  the  fourteen  days  are  to  be  counted.  That  day,  under  the 
construction  act,  must,  therefore,  be  the  day  excluded  ;  and  in 
making  the  count  back  from  that  time  the  day  on  which  the 
required  act  was  performed,  we  think,  may  properly  be  included. 
It  follows  that  the  challenge  of  the  panel  was  properly  overruled. 

An  exception  was  taken  to  the  testimony  of  a  witness  to  the 
effect  that  a  certain  spot  indicated  by  him  upon  the  lantern  used 
on  the  night  of  the  homicide  was  blood.  He  testified  that  he  saw 
the  lantern  on  the  night  or  morning  in  question  ;  had  his  attentiou 
called  to  it  at  that  time ;  and  that  then  the  blood  was  fresh.  He 
did  not  undertake  to  state  whether  it  Tyas  human  blood  or  not 
We  think  the  ruling  of  the  court  was  proper.  The  witness  but 
described  what  he  saw  upon  the  lantern,  and  indicated  the  spot  as 
it  appeared  upon  the  lantern  when  exhibited  in  court  It  does  not 
require  an  expert  to  distinguish  blood  from  other  things  or  objects 
witK  which  every  person  is  familiar. 

A  number  of  exceptions  were  taken  to  the  testimony,  in  which 
the  defendant  was  spoken  of  as  being  intoxicated  on  a  certain 
occasion,  and  in  which,  on  various  occasions,  his  acts  were  spoken 
of  by  witnesses  as  impressing  them  as  rational.  These  questions 
we  do  not  deem  it  necessary  to  discuss  in  detail  All  of  the  ques- 
tions raised  by  the  exceptions  referred  to  have  recently  been  con- 
sidered by  us  in  the  cases  of  People  v.  Strait,  148  N.  Y.  566,  42 
N.  E.  1045,  and  People  v.  Youngs,  151  N.  Y.  210,  45  N.  E  460. 
The  rulings  made  were  in  accordance  with  the  rule  recognized  in 
those  cases,  and  are  sustained  by  them. 

The  only  serious  exception  to  which  our  attention  has  been 
called  appears  in  the  testimony  of  the  witnesses  Baker  and  Meade, 
in  which  they  were  permitted  to  contradict  the  testimony  of  the 
defendant's  wife  to  the  effect  that  she  never  told  either  of  the  wit- 
nesses, Baker  or  Meade,  that  she  never  knew  of  any  insanity  on 
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the  part  of  any  member  of  her  husband's  family.  The  difficulty 
with  this^  evidence  is  that  it  was  called  out  by  the  people,  and  not 
by  the  defendant  In  her  direct  examination  her  attention  had 
been  directed  to  the  condition  of  her  husband,  and  no  mention  had 
been  made  of  the  condition  of  any  member  of  his  family.  The 
district  attorney,  therefore,  in  proceeding  to  examine  her  with 
reference  to  her  statements  as  to  the  condition  of  her  husband's 
family,  entered  upon  a  new  field,  making  her  his  own  witness. 
The  defendant  was  not  responsible  for  or  bourfd  by  such  state- 
ments, and  the  district  attorney  could  not  properly  lay  the  founda- 
tion for  contradicting  her  upon  that  sabject  We  therefore  con- 
cede the  incompetency  of  this  evidence.  But  was  there  such  an 
error  as  to  require  a  new  trial  ?  In  the  first  place,  the  evidence  of 
Baker  was  objected  to  "  as  incompetent,  upon  the  grounds  before 
stated."  The  grounds  before  stated  were :  First,  that  the  witness 
was  the  wife  of  the  defendant,  and  was  incompetent  to  testify 
against  him ;  and,  second,  the  witness'  attention  had  not  been 
called  specifically  to  the  inquiry.  Neither  of  these  positions  was 
well  taken.  The  evidence  of  Meade,  which  followed  the  discus- 
sion and  ruling  upon  the  evidence  of  Baker,  was  objected  to  as 
incompetent  and  improper.  In  this  objection  the  attention  of  the 
court  was  not  called  to  the  real  grounds  upon  which  the  evidence 
was  incompetent  It  is  true  that  we  have  the  power  to  order  a  new 
trial  for  the  reception  of  incompetent  evidence,  even  though  there 
be  no  exception  taken ;  but  this  is  only  done  when  justice  so 
requires.  Code  Cr.  Proc.  §  528.  This  power  is  exercised  only  in 
cases  where  manifest  injustice  has  been  done,  and  where  it  is 
apparent  that  a  diflferent  result  might  have  been  reached.  People 
V.  Kelly,  113  N.  Y.  647,  21  N.  E.  122;  People  v.  Cignarale,  110 
N.  Y.  23,  17  N.  E.  185 ;  People  v.  Fish,  125  N.  Y.  136,  144,  26 
N.  E.  319. 

Under  section  542  of  the  Code  of  Criminal  Procedure,  we  are 
required  to  give  judgment  without  regard  to  technical  errors  or 
defects  which  do  not  affect  the  substantial  rights  of  the  partiea 
There  is  no  claim  or  pretense  that  there  was  insanity  on  the  part 
of  any  member  of  the  defendant  s  family  other  than  his  mother. 
The  evidence  with  reference  to  her  condition  was  not  in  any 
manner   controverted.     It  came   from  witnesses   residing  in  the 


Digitized  by  VjOOQIC 


462  NBW   rORK  CRIMINAL  REPORTS,  VOL.   XIL 

West,  so  far  as  we  can  learn,  entirely  impartial,  and  it  became  the 
duty  of  the  court  and  the  jurors  to  consider  her  condition  as  estab- 
lished by  the  testimony  of  the  witnesses.  The  defendant's  wife 
lived  in  Rhode  Island.  The  sickness  of  his  mother  occurred  in 
the  state  of  Iowa.  It  is  not  pretended  that  she  ever  had  any  per- 
sonal knowledge  of  the  condition  of  her  mother-in-law.  We  are, 
therefore,  of  the  opinion  that  no  harm  resulted  to  the  defendant 
from  the  testimony  in  question.  The  judgment  of  conviction 
should  be  affiriAed. 

All  concur,  except  GRAY,  J.,  absent 

Judgment  affirmed. 


6ottvt  oi  ^vv^vli. 

October  5,  18W. 

PEOPLE  ex  rel.  COMMISSIONERS  OF  PUBLIC  CHARI- 
TIES AND  CORRECTION  v.  CULLEN. 

1.  Criminal  law — Appeal. 

Section  20,  chap.  601  of  1895,  which  gives  the  right  to  appeal  to  the 
court  of  appeals  from  a  judgment  of  the  court  of  special  sessions  in  the 
city  of  New  York,  is  constitutional. 

2.  Same. 

The  legislature  has  the  power  to  enact  a  statute  providing  for  a  final 
review  in  the  court  of  appeals  of  a  judgment  or  order  made  by  a  magis- 
trate, convicting  a  party  as  a  disorderly  person. 

8.  Same— Disorderly  person. 

The  offense  of  abandoning  or  deserting  a  wife,  if  not  a  crime  within  the 
meaning  of  the  Penal  Code,  is  clearly  of  a  criminal  nature,  and  it  is 
incumbent  upon  the  people  to  prove  it. 

4.  Same. 

Though  it  is  the  duty  of  the  husband  to  support  his  wife,  he  is  not 
bound  to  support  her  away  from  his  home,  even  though  such  home  may 
be  disagreeable  to  her. 

5.  Same. 

Abandonment,  in  the  sense  in  which  the  term  is  used  in  the  statute 
means  the  actual  and  willful  desertion  by  the  husband  of  the  wife. 
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6.  Samb. 

After  a  judicial  separation  at  the  suit  of  the  wife,  the  relation  is  so  far 
terminated  or  suspended  that  the  husband  cannot  be  guilty  of  abandon^ 
ment  or  desertion  in  any  legal  sense. 

7.  Same. 

If  the  wife  herself  procures,  or  consents  to,  the  separation,  the  casO' 
does  not  come  within  the  statute. 

8.  Same. 

The  fact  that  the  court  in  the  decree  of  separation  made  no  allowance 
for  the  wife,  does  not  change  the  situation. 

Appeal  from  a  judgment  of  the  appellate  division,  reversing  an 
order  of  the  general  sessions,  afi&rmiug  an  order  made  by  a  police 
justice. 

Payson  Merrill,  for  appellant 

Percy  McElrath,  for  respondents. 

O'BRIEN,  J. — The  defendant  was  tried  before  one  of  the  city 
magistrates  of  the  city  of  New  York,  and  was  adjudged  to  be  a 
disorderly  person,  in  that  he  had  abandoned  his  wife,  and  had  left 
her  in  danger  of  becoming  a  charge  upon  the  public.  The  pro- 
ceeding was  instituted  before  the  magistrate  upon  a  verified  com- 
plaint of  the  wife  on  the  twelfth  day  of  August,  1896.  The  trial 
resulted  in  a  conviction  on  the  twelfth  day  of  December,  1896,  and 
the  defendant  was  thereupon  ordered  to  pay  to  the  commissioners 
of  public  charities  the  sum  of  $8  per  week  for  one  year  for  their 
indemnity,  and  for  the  support  of  his  family  in  the  meantime.  It 
appeared  that  the  defendant  and  the  complainant  were  married  in 
the  year  1862,  and  that  they  separated  in  1868,  since  which  time 
they  have  not  lived  together.  There  is  no  issue  of  the  marriage. 
It  further  appeared  that  on  the  fifteenth  day  of  October,  1883,  in 
an  action  for  separation  from  bed  and  board,  instituted  by  the  wife 
in  the  superior  court,  judgment  was  entered  upon  her  motion  that 
the  parties  be  separated  from  bed  and  board,  and  that  the  defend- 
ant pay  the  costs  of  the  action.  The  judgment  recited  that  it 
appeared  from  the  report  of  a  referee  that  the  present  circumstances 
and  abilities  of  the  defendant  are  such  that  he  cannot  personally 
pay  any  sum  whatever  for  alimony  and  counsel,  and  no  sum  was 
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allowed  for  either  purpose.  The  judgment,  however,  contained  a 
clause  to  the  effect  that,  in  the  event  of  the  pecuniary  circumstances 
of  the  defendant  becoming  materially  changed,  touching  his  ability 
to  support  his  wife,  an  application  for  that  purpose  might  be  made 
at  the  foot  of  the  judgment,  by  any  party  in  interest,  for  a  modifi- 
cation of  the  judgment  touching  the  support  of  the  wife,  or  any 
other  matter  as  might  appear  to  be  just  The  conviction  of  the 
defendant  upon  these  facts  was  reviewed  and  affirmed  by  the  court 
of  sessions,  and  subsequently  by  the  appellate  division  of  the 
supreme  court  Until  the  enactment  of  a  recent  statute,  this  court 
had  no  power  to  review  a  judgment  originating  in  such  a  proceed- 
ing. People.  V.  Cullen,  151  N.  Y.  54,  45  N.  E.  401.  But,  by 
chapter  601,  §  20,  Laws  1896,  provision  is  made  for  an  appeal  to 
this  court  from  such  a  judgment  when  adverse  to  the  defendant 

The  learned  counsel  for  the  people  contends  that  this  statute  is 
unconstitutional  and  void,  and  moves  to  dismiss  the  appeal.  This 
contention  is  founded  upon  the  provisions  of  article  6,  §  9,  of  the 
constitution,  regulating  the  jurisdiction  of  this  court,  and  providing 
that  the  legislature  may  further  restrict  this  jurisdiction.  It  was 
never  supposed  that  there  was  anything  in  the  constitution  to 
prohibit  the  legislature  from  enlarging  the  jurisdiction  of  this 
court,  and  extending  it  to  new  cases,  from  time  to  time,  as  it 
thought  proper,  save  only  in  those  special  cases  enumerated  in  the 
article,  which  are  expressly  withdrawn  from  review.  The  juris- 
diction must  be  confined  to  questions  of  law,  and  in  some  cases 
the  unanimous  decision  of  the  appellate  division  is  made  final 
These  limitations  are,  of  course,  binding  upon  the  legislature,  as 
well  as  the  courts,  and  cannot  be  transcended.  But,  subject  to 
these  provisions,  it  is  entirely  competent  for  the  legislature  to  pro- 
vide for  a  review  in  this  court  of  any  question  of  law  involved  in  a 
judgment  after  a  hearing  in  the  appellate  division.  The  power  to 
further  restrict  appeals  does  not,  by  any  fair  or  reasonable  impli- 
cation, exclude  the  power  to  enlarge  the  jurisdiction  by  providing 
for  a  review  of  certain  judgments  of  inferior  courts  that  were  not 
reviewable  before.  The  questions  that  may  be  considered  in  such 
cases  are,  of  course,  limited  by  the  restrictions  contained  in  the 
constitution  ;  but  the  sole  question  here  is  whether  the  legislature 
has  the  power  to  enact  a  statute  providing  for  a  final  review   in 
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this  court  of  a  judgment  or  order  made  by  a  magistrate  convicting 
a  party  as  a  disorderly  person.  There  is  no  good  reason  to  doubt 
the  existence  of  such  power.  The  judgment  or  order  must  be  one 
entered  upon  the  decision  of  the  appellate  division  finally  deter- 
mining some  action  or  special  proceeding,  when  the  appeal  is 
given  as  matter  of  right  None  of  the  limitations  upon  appeals 
to  this  court  contained  in  the  constitution  have  been  ignored  by 
the  statute  in  question,  and  so  we  think  the  jurisdiction  to  review 
the  decisions  below  is  clear. 

The  question  is  purely  one  of  law,  whether,  upon  the  undis- 
puted facts  presented  by  the  record,  the  defendant  had  abandoned 
or  deserted  his  wife,  within  the  fair  meaning  of  the  statuta  The 
charge  of  which  the  defendant  was  convicted,  if  not  a  crime  within 
the  meaning  of  the  Penal  Oocle,  was  clearly  of  a  criminal  nature, 
and  it  was  incumbent  upon  the  people  to  prove  it  The  statute  is 
summary,  highly  penal,  and  should  be  strictly  construed.  People 
v.  French,  102  N.  Y.  583,  7  N.  R  913 ;  People  v.  Pettit,  74 
N.  Y.  320;  People  v.  Nuehr,  30  Hun,  461.  It  is  the  duty  of  tiie 
husband  to  support  his  wife,  but  he  is  not  bound  to  support  her 
away  from  his  home,  even  though  such  home  may  be  disagree- 
able to  her.  The  statute  under  which  the  defendant  was  con- 
victed evidently  contemplates  the  actual  existence  of  the  marriage 
relations.  After  a  judicial  separation  at  the  suit  of  the  wife,  the 
relation  is  so  far  terminated  or  suspended  that  the  husband  cannot 
be  guilty  of  abandonment  or  desertion  in  any  legal  sense.  The 
judgment  operated  to  change  the  contract  relations  between  the 
parties,  and  required  them  to  live  apart  from  each  other.  The 
wife  was  relieved  from  her  marital  duties,  and  the  husband's  obli- 
gation to  support  her  cauld  not  remain  as  it  was  before.  It  was 
no  longer  possible  for  him  to  discharge  it  in  the  sense  that  the 
marriage  state  contemplatea  In  such  cases  the  court  generally 
substitute  in  place  of  the  contract  obligation  to  support,  recog- 
niased  by  the  common  law,  a  provision  for  suitable  maintenance, 
according  to  the  circumstances  of  the  parties,  to  be  paid  by  the 
husband,  or  from  his  estate.  When  a  judicial  decree  of  separa- 
tion from  bed  and  board  has  once  been  pronounced,  the  common- 
law  obligation  to  support  the  wife,  if  not  entirely  abrogated,  is 
greatly  modified.  Alimony  then  becomes  the  regular  measure  of 
Vol.  XlI-^59 
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the  husband's  obligation.  It  is  granted  or  withheld  always  in 
furtherance  of  justice,  and  the  amount  is  regulated  by  the  exercise 
of  a  sound  discretion,  according  to  the  circumstances  of  the  parties. 
When  the  marriage  bond  was  modified  by  the  decree  of  separa- 
tion, the  legal  obligation  to  support  the  wife  in  the  sense  that  it 
existed  before  ceased,  and  in  its  place  was  substituted  tlie  power 
of  the  court  to  appropriate  some  part  of  the  property  or  earnings 
of  the  husband  to  that  purpose,  as  justice  might  require.  Kamp 
V.  Kamp,  59  N.  Y.  212  ;  Romaine  v.  Chauncey,  129  id.  566,  29 
N.  E.  b26;  Galusha  v.  Galusha,  116  N.  Y.  635,  22  N.  E  IIU; 
Wetmore  v.  Wctmore,  149  N.  Y.  520,  U  :N.  E.  169;  Sc-hi.uler, 
Husb.  4;  Wife,  §  118;  2  Pars.  Cont  p.  85;  Tyler,  Inf.  p  924  § 
700.  In  this  respect,  there  does  not  appear  to  be  any  difference 
between  an  absolute  and  limited  divorce,  based  upon  the  miscon- 
duct of  the  husband.  In  neither  case  can  there  be  an  abandon- 
ment or  desertion,  within  the  meaning  of  the  statute.  The  statute 
was  never  intended  to  apply  to  a  case  like  this,  where  the  obliga- 
tions of  the  marital  contract  have  been  modified  by  a  decree  of 
the  court,  and  where  tlie  defendant  is  guilty  of  no  act,  except  to 
obey  the  decree. 

It  is  quite  true,  as  the  learned  counsel  for  the  people  contends, 
that  the  judgment  in  the  divorce  action  did  not  dissolve  the  mar- 
riage. The  parties  still  remained  husband  and  wife  in  the  eye  of 
the  h\w.  Neither  the  husband  nor  the  wife  was  competent  to 
contract  a  new  marriage.  But,  practically,  the  duties  and  obliga- 
tions of  the  marriage  relation  were  radically  affected  and  wholly 
changed.  The  wife  had  been  relieved  from  all  her  obligationa 
She  was  no  longer  bound  to  perform  any  of  the  duties  of  a 
wife. 

If  it  be  said  that  the  husband  was  still  under  obligations  to 
support  the  wife,  the  question  arises,  how  was  he  to  discharge  this 
obligation?  Certainly  not  in  the  manner  contemplated  by  the 
marriage  contract,  and  enjoined  by  the  common  law,  since  they 
hnd  been  separated  by  the  decree  of  a  competent  court  The 
marital  duty  of  the  husband  to  support  the  wife  always  presup- 
T)os(»s  the  fact  that  they  are  living  together  as  husband  and  wife. 
This  obligation,  in  its  proper  sense,  contemplates  an  actual  union 
of  the  two  parties,  maintaining  to  each  other  the  practical  relations 
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of  husband  and  wife.  When  they  have  been  separated  by  the 
judgment  of  a  court  for  the  misconduct  of  the  husband  it  is  true 
that  the  obligation  of  the  husband  is  not  wholly  terminated,  but 
it  assumes  another  form,  and  rests  upon  diflferent  principlea  Their 
duties  and  obligations  towards  each  other  during  the  separation 
are  just  what  the  court  may  have  prescribed,  and  no  other.  Those 
implied  from  the  actual  existence  of  the  marriage  relations  have 
ceased,  or  are  suspended,  and  the  provisions  of  the  decree  of  a 
court  of  equity  have  been  substituted  in  their  place.  An  action 
for  a  limited  divorce  is  really  an  appeal  to  a  court  of  equity  by 
one  of  the  parties  to  a  marriage  contract  for  a  modification  of  the 
marriage  relations,  duties,  and  obligations  as  they  exist  at  com- 
mon law.  The  court  is  virtually  asked  to  change  and  readjust 
these  relations,  and  to  prescribe  such  new  duties  and  obligations 
to  be  observed  by  the  litigants  as  justice  may  requira  Such  a 
decree,  when  made,  is  the  charter  that,  during  the  separation, 
must  regulate  the  obligation  and  duties  of  the  parties.  They  can- 
not be  regulated  by  the  decree  and  the  common  law  at  the  same 
tima  The  two  methods  of  enforcing  the  marital  duties  and  obli- 
gations are  wholly  inconsistent  with  each  other.  They  proceed 
upon  theories,  and  are  based  upon  principles,  so  radically  different, 
that  both  cannot  operate  together.  The  decree,  so  long  as  it  re- 
mains in  force,  must  be  presumed  to  contain  all  the  provisions  for 
the  support  of  the  wife  that  justice  required,  or  that  the  circum- 
stances of  the  husband  would  warrant  If,  by  reason  of  changed 
conditions  and  circumstances,  it  becomes  unjust  to  either  party, 
the  remedy  is  to  apply  for  its  modification.  The  statute  in  ques- 
tion cannot  be  made  to  take  the  place  of  the  decree.  It  was  not 
intended  to  apply  to  a  case  where  the  wife  had  procured  from  a 
court  of  equity  a  readjustment  of  her  marriage  relations.  It  has 
been  adjudged  by  the  decree  that  the  defendant,  by  misconduct, 
has  forfeited  all  right  to  the  services  or  society  of  his  wife,  and 
yet  the  husband  has  been  convicted  of  an  offense  of  a  criminal 
nature,  for  failing  to  do  something  that  the  decree  does  not  require 
him  to  do.  It  may  be  that  the  husband  ought,  in  justice  and 
equity,  to  be  compelled  to  support  his  wife,  or  to  contribute  to 
her  support  That  is  a  question  of  which  the  divorce  court  has 
still  jurisdiction,  and  it  must  be  presumed  that  when  appealed  to 
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by  the  wife  it  will  determine  her  claim  in  conformity  with  jus- 
tice. But  the  question  here  is  whether  the  husband  has  com- 
mitted the  statutory  oflEense  of  desertion  or  abandonment  The 
criminal  law  does  not,  as  a  rule,  deal  with  acts  or  motives  that 
are  merely  constructive.  It  deals  with  the  actual  conduct  and 
motives  of  men.  Abandonment,  in  the  sense  in  which  the  term 
is  used  in  the  statute,  means  the  actual  and  willful  desertion  by 
the  husband  of  the  wife.  It  is  the  willful  act  of  actually  leaving 
her,  or  separating  from  her,  and  the  withdrawal  of  all  aid  and 
protection  implied  in  the  marriage  reIation&  If  the  wife  herself 
procures  the  separation,  or  consents  to  it,  the  case  does  not  come 
within  the  statute.  It  cannot  be  the  result  of  an  agreement,  or 
aflfected  by  the  judgment  of  a  court,  but  must  be  what  is  known 
to  the  criminal  law  as  willful  and  voluntary  desertion  or  aband- 
onment In  Fitzgerald  v.  Fitzgerald,  L.  R  1  Prob.  &  Div.  694, 
the  court  thus  stated  the  rule  applicable  to  the  construction  of  a 
similar  statute  :  "  No  one  can  desert  who  does  not  actively  and 
willfully  bring  to  an  end  an  existing  state  of  cohabitation.  If  the 
state  of  cohabitation  has  already  ceased  to  exist,  whether  by  the 
adverse  act  of  husband  or  wife,  or  even  by  the  mutual  consent  of 
both,  desertion,  in  my  judgment,  becomes  from  that  moment  im- 
possible to  either,  at  least  until  their  common-law  life  and  home 
have  been  resumed."  And  desertion  or  abandonment  has  been 
defined  in  substantially  the  same  language  in  other  cnsea  Pape 
V.  Pape,  20  Q.  B.  Div.  76 ;  Thompson  v.  Thompson,  1  Swab.  &  T. 
231.  The  same  or  similar  terms,  when  used  in  the  law  of  marriage 
and  divorce,  have  been  defined  by  this  court,  and  it  is  held  that 
desertion  means  the  willful  and  voluntary  separation  by  the  hus- 
band from  his  wife  without  justification,  and  with  the  intention  of 
not  returning.  Williams  v.  Williams,  130  N.  Y.  193,  29  N.  K 
98.  Abandonment  cannot  mean  anything  more  than  desertion. 
When  used  to  characterize  the  act  of  the  husband,  the  words  are 
generally  used  interchangeably. 

The  fact  that  the  court  in  the  decree  of  separation  made  no  al- 
lowance for  the  wife  does  not  change  the  situation.  The  court 
did  exercise  its  power  and  discretion  on  the  subject,  and  held 
that  the  pecuniary  circumstances  of  the  defendant  would. not  war- 
rant an  allowance  then,  but  left  it  open  to  the  complainant  to  ap- 
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ply  for  alimony  whenever  the  pecuniary  circumstances  of  the 
defendant  changed.  This  remedy  has  always  been  open  to  the 
wife,  and  is  open  to  her  still.  If  the  defendant  has  any  pecuniary 
ability  to  contribute  to  his  wife's  support,  the  divorce  court  has 
tlie  power  to  modify  the  decrea  If  he  has  not,  then  there  is 
really  no  ground  for  this  proceeding.  The  age  and  physical  con- 
dition of  the  defendant  leave  no  room  for  the  supposition  that  he 
is  capable  of  earning  anything  for  this  purpose. 

We  think  that  the  charge  of  abandonment  was  not  sustained  by 
the  facts,  and  that  the  conviction  of  the  defendant,  under  the  cir- 
cumstances, was  erroneoua  The  defendant  had  not  abandoned 
his  wife,  within  any  fair  interpretation  of  the  statu ta  The  order 
of  the  appellate  division,  the  special  sessions,  and  the  mf^strate 
should  be  reversed,  and  the  defendant  discharged 

All  concur,  except  GRAY,  J.,  absent 

Order  reversed 


November  10,  1897. 
PEOPLE  V.  MICHAEL  CRAMER 

1.  CRimNAL  LAW— LrPOBMATION. 

Complaint  for  a  warrant  for  selling  intoxicating  liquor,  without  a  license, 
entirely  upon  information  and  belief,  gives  the  magistrate  no  authority  to 
to  order  the  defendant's  arrest. 

2.  Samb. 

An  affidavit,  which  substantially  states  that  the  affiant  went  into  the  de- 
fendant's place  on  the  day  named  in  the  information,  and  there  drank  seven 
or  eight  glasfies  of  liquor  whereby  he  became  intoxicated,  clearly  establishes 
the  drinking  of  intoxicating  liquor  on  defendant's  premises  and  is  sufficient 
to  raise  the  inference  that  liquor  was  sold. 

a  Bakb. 

It  is  not  necessary  that  the  facts  before  the  magistrate  are  sufficient  to 
convict.  If  they  are  facts  which  point  towanls  the  commission  of  the 
crime  and  tend  to  a  conviction,  they  are  sufficient  to  give  the  magistrate 
Jurisdiction. 
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4.  Samb. 

StatemeDt  in  the  affidavit  that  the  defendant  being  in  a  certain  town,  did 
aell.  etc.,  sufficiently  shows  that  the  sale  was  made  hi  the  county  in  which 
said  town  is  located. 

5.  Same. 

The  charge  that  the  defendant  did  not  have  a  license,  though  made  on 
Information  and  belief,  is  sufficient  to  give  the  magistrate  jurisdiction  to 
arrest. 

Appeal  from  a  judgment  of  the  Schuyler  county  court,  ajBirming 
a  judgment  of  the  court  of  special  sessions,  convicting  defendant 
of  the  offense  of  selling  intoxicating  liquor  without  a  licensa 

John  A.  Milene,  for  appellant 

Olin  T.  Nye,  Dist  Atty.,  for  the  peopla 

PARKER,  P.  J. — The  question  whether  the  information  upon 
which  the  warrant  of  arrest  in  this  case  was  issued  was  sufficient  to 
give  the  magistrate  jurisdiction  to  issued  the  same,  was  distinctly 
raised  by  the  defendant  before  proceeding  to  trial,  and  his  motion 
to  be  discharged  from  arrest  on  that  ground  was  denied.  It  is 
claimed  that  for  such  reason  this  judgment  must  be  reversed.  The 
affidavit  of  Sackett  is  entirely  upon  information  and  belief ;  nor.  a 
single  fact  is  stated  as  a  reason  for  his  belief,  nor  anything  indicat- 
ing from  whence  his  information  came.  It  amounts  to  no  more 
than  a  statement  to  the  magistrate  that  he  had  been  told  by  some- 
one that  defendant  had  sold  spirituous  liquors,  without  a  license,  on 
December  14, 1895,  in  quantities  less  than  five  gallons.  Manifestly 
from  such  a  statement  the  magistrate  acquired  no  authority  to  order 
the  defendant's  arrest.  In  Blodgett  v.  Race,  18  Hun,  133,  it  is  said 
that  "facts  and  circumstances  stated  on  information  and  belief  only 
without  giving  any  sufficient  grounds  on  which  to  base  the  belief, 
are  insufficient  to  confer  jurisdiction  as  to  the  person.  The  mag- 
istrate must  have  evidence  of  probable  cause,  both  as  to  the  com- 
mission of  the  offense  and  as  to  the  guilt  of  the  offender,  before  he 
can  cause  the  arrest"  A  general  iassertion  of  a  fact  in  an  affidavit 
upon  information  and  belief  proves  nothing.  Mowry  v.  Sanborn,  65 
N.  Y.  584.  See,  also,  People  v.  Pratt,  22  Hun,  800-802.  But  the 
affidavit  of  Leonard,  made  at  the  same  time,  mnst  be  read  in  connec- 
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tion  with  it  In  that  affidavit  Leonard  substantially  states  that  he 
went  into  Cramer^s  "  placp  "  on  December  14, 181)5,  and  tliere  drunk 
seven  or  eight  glasses  of  what  he  call  wine  and  whisky  mixed,  and 
that  such  drink  made  him  intoxicated.  This  clearly  establishes 
the  drinking  of  intoxicating  liquors  on  Cramer's  premises.  True,  he 
does  not  say  that  such  liquors  were  sold  to  him,  or  to  any  other 
person,  and  it  is  the  sale  that  is  the  essence  of  the  crime, — a  gift 
of  such  liquors  would  not  be  criminal.  But  Leonard  in  the  affidavit 
further  says  that  was  the  only  time  within  two  years  that  he  had 
been  in  there  to  get  anything  to  drink.  This  indicates,  not  only 
that  it  was  a  place  where  one  could  go  and  get  drinks,  but  tliat  on 
this  occasion  he  himself  went  there  to  get  the  drinks.  Now,  a 
place  where  onegoes  to  get  intoxicating  liquors  to  drink  is  usually 
a  place  where  they  are  kept  for  sale.  It  is  not  an  unreasonable 
inference  that  if  one  gets  seven  or  eight  such  drinks  at  such  a  place 
they  were  sold,  and  not  given,  to  him ;  and  the  question  is  presented 
whether  such  facts  were  not  **  sufficient  to  call  for  the  judicial  deter- 
mination of  the  justice  "  as  to  whether  or  not  such  drinks  were  sold. 
If  sold  (without  a  license)  defendant  had  committed  the  crime  charg- 
ed, and,  in  my  opinion,  the  facts  sworn  to  by  Leonard  tended  to 
establish  a  sale  of  the  drinka  It  is  not  necessary  that  the  facts 
before  the  magistrate  be  sufficient  to  convict  If  they  are  facts 
which  point  towards  the  commission  of  the  crime,  and  tend  to  a  con- 
viction, they  are  sufficient  to  give  the  magistrate  jurisdiction. 
Swart  V.  Rickard,  J48  N,  Y.  26-J^268,  42  N.  E.  665. 

The  further  criticism  is  made  that  it  does  not  appear  that  Cramer  s 
place,  where  the  drinking  occurred,  was  within  the  county  of  Schuy- 
ler. ■  Sackett's  affidavit  I  think  sufficiently  states  that  It  states 
that,  being  in  the  town  of  Hector,  Cramer  did  sell,  etc.,  as  deponent 
is  informed  and  believes.  The  information  and  belief  refers  to  what 
Cramer  did,  not  as  to  where  he  resided. 

It  is  further  objected  that  there  was  no  evidence  before  the  justice 
that  defendant  did  not  have  a  licensa  The  charge  that  he  did 
not  have  one  is  made  on  information  and  belief.  Inasmuch  as 
upon  trial  no  proof  is  required  upon  the  part  of  the  people  the 
defendant  did  not  have  a  license,  it  would  seem  that  no  better 
proof  is  required  before  the  matristrate  to  give  him  jurisdiction  to 
jurest     People  v.  Njce,  34  Hnn.  298.     I  conclude,  therefore,  that 
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the  iDformution  upon  which  the  warrant  issued  was  sufficient  to 
give  the  justice  jurisdiction,  and  therefore  the  motion  to  discharge 
from   arrest  was  properly  denied.     No  error  is  shown,  and  the 
judgment  of  the  county  court  should  therefore  be  affirmed. 
All  concur. 


tfneiAa  aCotttttt)  (Rwtt. 

October,  1897. 
PEOPLE  V.  ALVIN  H.  BLISKEY. 

DiaOBDBBLT  PBReOK— EyIDBNCB. 

On  a  prosecution  for  being  a  disorderly  person  in  not  supporting  his 
wife,  defendant  may  show  that  she  had  been  unfaithful  to  her  marriage 
Yows,  and  that,  by  reason  of  her  adultery,  he  was  not  obliged  to  support 
her. 

Appeal  from  a  judgment,  convicting  defendant  of  being  a  disor- 
derly person  in  not  supporting  his  wife. 

J.  Frank  Bogers,  for  appellant 

F.  EL  Hazard,  for  respondent 

DTJNMORB,  J. — The  defendant  was  convicted  in  the  court « 
below  of  being  a  disorderly  person  in  not  supporting  his  wife,  the 
complainant  The  defendant  attempted  to  show  that  the  com- 
plainant had  been  unfaithful  to  her  marriage  vows,  and  that  by 
reason  of  her  adultery  he  was  not  oblige  to  support  her.  All  evi- 
dence tending  to  establish  this  defense  was  objected  to  by  the 
people  and  excluded  by  the  court  This  was  error,  for  which  the 
conviction  of  defendant  must  be  reversed.  People  v.  Brady.  13 
Misc.  Rep.  294,  34  N.  Y.  Snpp.  1118 ;  2  Wait,  Law  k  Praa  330 ; 
2  Bisb.  Mar.,  Div.  &  Sep.  (Ed.  1891)  §  1228;  Oulley  v.  Charman, 
7  Q.  B.  Div.  89 ;  Rex  v.  Flintan,  1  Barn,  k  Adol.  227;  State  v. 
Schweitzer,  57  Cotin,  532, 18.  Atl.  787;  Carney  v.  State,  4  South.. 
84  Ala.  7. 

Judgment  reversed. 
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»upum  «ottrt— g^pprtlato  iiuislon— |lwt  Jleprtnwut. 

November  12,  1897. 
PEOPLE  V.  PATRICK  CROTTY. 

1.  Indictment— ExcKPTioNs. 

If  there  is  an  exception,  not  in  the  enacting  clause,  but  in  a  subsequent 
clause  or  statute,  the  indictment  need  not  negative  it.  but  it  is  matter  of 
defense  to  be  shown  by  the  defendant. 

2.  Cbdcinal  law— Excbption. 

In  the  absence  of  an  exception  to  any  particular  portion  of  the  charge 
a  general  exception,  taken  by  the  defendant,  presents  no  question  for 
review. 

8.  Samb— Charob. 

A  charge,  which  does  not  deprive  the  Jury  of  the  exclusiye  right  to 
judge  of  and  decide  the  questions  of  fact,  does  not,  in  this  respect,  con- 
stitute reversible  error. 

Appeal  from  a  judgmeDt,  convicting  defendant  of  an  unlawful 
sale  of  liquor. 

Defendant  was  indicted  for  an  unlawful  sale  of  liquor  on  Sun- 
day. At  the  trial  the  judge  charged  the  jury  that,  if  the  defend- 
ant sold  the  beverage  on  the  specified  .date,  then  he  violated  the 
law,  and,  if  they  believed  that,  they  should  say  so  with  a  verdict. 
of  guilty ;  and  also  that  the  question  was  whether  the  admitted 
sale  was  made  in  good  faith,  with  a  meal ;  and  also  that  the  judge 
could  merely  tell  the  jury  the  law,  and  they  must  pass  on  the 
question  of  guilt  or  innocence,  and  that  the  responsibility  was  on 
them. 

Stephen  J.  O'Hare,  for  appellant 

John  D.  Lindsay,  for  the  people. 

INGRAHAM,  J. — The  defendant  was  indicted  for  a  violation 
of  section  81  of  chapter  112  of  the  Laws  of  1896,  tbe  **  Liquor 
Tax  Law."  By  that  section  it  is  provided  that  "  it  shall  not  be 
lawful  for  any  corporation,  association,  copartnership  or  person, 
whether  having  paid  such  tax  or  not,  to  sell,  oflEer  or  expose  for 
Vol.  XII-(W 
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sale,  or  give  away  any  liquor,  on  Sunday,  or  before  five  o'clock 
A.  M.,  on  Monday/*  The  indictment  charged  the  defendant  with 
having  unlawfully  sold  to  one  Harvey  D.  Corey,  and  to  certain 
other  persons  whose  names  are  unknown,  liquor  on  the  13th  day 
of  August,  1.^96,  the  same  being  Sunday.  There  was  no  de- 
murrer to  the  indictment,  nor  did  the  defendant  ask  the  court  to 
advise  the  jury  to  acquit ;  but,  after  the  conviction,  the  defendant 
moved  for  an  arrest  of  judgment  on  the  ground  that  the  faiits 
stated  in  the  indictment  did  not  constitute  a  crime.  It  is  now 
claimed  that  this  motion  in. arrest  of  judgment  should  have  been 
granted,  as,  to  constitute  a  crime,  the  facts  stated  in  the  indict- 
ment should  have  negatived  the  two  exceptions  contained  in  the 
section  of  the  statute  before  referred  to.  The  section  contains  the 
following  provision  after  the  provision  before  referred  to:  **But 
the  provisions  of  clauses  a,  b,  c,  and  d  of  this  section  are  subject 
to  two  exceptions,  as  follows."  The  first  of  these  exceptions  re- 
lates to  a  pharmacist,  who  may  sell  liquor  upon  the  prescription 
of  a  physician  ;  and  the  second  to  a  holder  of  a  liquor  tax  certifi- 
cate who  is  keeper  of  an  hotel,  and  who  may  sell  liquor  to  the 
guests  of  the  hotel  with  their  meals  or  in  their  rooms  or  apart- 
ments, biit  not  in  the  barrooms  or  other  similar  rooms  of  the 
hotel.  Assuming  that  this  objection  to  the  indictment  could  be 
raised  upon  a  motion  in  arrest  of  judgment,  we  do  not  think  that 
the  objection  is  well  taken.  The  statute  expressly  provides  that 
it  shall  not  be  lawful  for  any  corporation,  etc.,  to  sell,  oflEer  or 
expose  for  sale,  or  give  away,  any  liquor  on  Sunday,  and  at 
various  other  times  and  places  subsequently  specified  in  the  sec- 
tion. These  provisions  are  general.  They  apply  to  all  persons, 
whether  they  have  paid  a  tax  or  not,  and  the  exceptions  n-late 
only  to  persons  engaged  in  two  particular  occupations, — a  phar- 
macist and  an  hotel  keeper.  The  rule  is  stated  in  the  case  of 
People  V.  Jefferson,  101  N.  Y.  21,  3  N.  E.  798,  as  follows: 

"It  is  no  doubt  a  general  rule  that  if  a  statute  forbids  the  doing 
of  any  act,  without  the  authority  of  either  one  of  two  things,  the 
indictment  must  negative  both  before  it  can  be  supported  ;  and  it 
is.  well  settled,  if  exceptions  are  stated  in  the  enacting  clause,  it 
would  be  necessary  to  negative  them  in  order  that  the  description 
of  the  crime  may  correspond  with  the  statute,  but,  if  there  l>e  an 
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exception  in  a  subsequent  clause  or  subsequent  statute,  that  is 
matter  of  defense,  and  is  to  be  shown  by  the  defendant" 

Applying  this  rule,  it  is  clear  that  the  exception  is  not  stated  in 
the  enacting  clause.  This  clause  makes  it  unlawful  to  sell,  ofier 
or  expose  for  sale,  or  give  away,  any  liquor  on  Sunday.  The 
exception  is  contained  in  a  subsequent  clause,  which  allows 
persons  engaged  in  the  business  of  a  pharmacist,  or  of  hotel 
keeper,  under  certain  conditions,  to  sell  liquor  on  Sunday.  If 
the  defendant  sold  the  liquor,  for  the  selling  of  which  he  was 
indicted,  within  either  of  the  exceptions,  it  was  a  matter  of  de- 
fense, and  was  to  be  shown  by  him.  See,  also,  Fleming  v.  People, 
27  N.  Y.  329.  The  other  exceptions  taken  by  the  defendant  do 
not  require  notice.  There  was  no  exception  to  any  particular 
portion  of  the  charge,  and  the  general  exception  taken  by  the 
defendant  presents  no  question  for  review.  We  do  not  think  the 
charge  of  the  learned  trial  judge  deprived  the  jury  of  the  exclu- 
sive right  to  judge  of  and  decide  the  questions  of  fact,  nor  do  we 
think  that  there  was  any  error  upon  the  trial  which  requires  us 
to  reverse  the  judgment  The  claim  of  the  defendant  that  the 
statute  imposes  an  excessive  fine  upon  conviction  is  clearly  un- 
tenabla 

The  judgment  appealed  from  should  be  affirmed. 

RUMSEY,  PATTERSON,  and  O'BRIEN,  JJ.,  concur. 

VAN  BRUNT,  P.  J.— I  dissent  The  charge  is  in  direct 
conflict  w'ith  the  rule  laid  down  in  the  case  of  McKenna  v. 
People,  81  N.  Y.  860. 
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Sfnptmt  .(6mxt—^VVtlUU  iiviisiott— Jirist  ij^ftrtment 

November  19,  1897. 

PEOPLE  V.  WILLIAM  BOGERS. 

Grand  Lascent— Insufficienct  of  Eyidencb.  • 

The  evidence  in  this  case,  was  held  Insufficient  to  warrant  a  convictiQn 
of  grand  larceny. 

John  J.  Halligan,  for  appellant 

John  D.  Lindsay,  for  respondent 

BUMSEY,  J. — At  a  court  of  sessions  held  in  the  month  of 
April,  1897,  the  defendant  was  tried  and  convicted  of  the  crime 
of  grand  larceny  in  the  second  degree,  as  a  second  offense,  and  was 
sentenced  upon  that  conviction ;  and  this  appeal  is  taken  from  the 
jadgment  thus  pronounced.  Upon  the  trial  the  defendant  offered 
DO  evidence,  but  after  the  plaintiff's  case  had  been  closed  his 
counsel  asked  the  court  to  instruct  the  jury  to  acquit  That 
motion  was  denied,  and  the  important  question  in  the  case  arises 
upon  its  denial,  because  the  defendant  insists  that  the  evidence  did 
not  warrant  the  verdict  of  guilty.  All  the  testimony  was  given 
by  two  witnessea  One  of  them  was  a  detective  of  the  police 
force,  who  arrested  the  defendant,  and  his  story,  substantially,  was 
that  on  the  17th  of  March,  1897,  he  saw  the  defendant  in  a  crowd 
upon  Fifth  avenue,  between  Forty-ninth  and  Fiftieth  streets  ;  that 
the  crowd  was  breaking  away,  and  he  saw  the  defendant  go 
through  the  crowd  and  **bunk"  against  a  man,  and  the  man^s 
chain  dropped,  and  the  witness  thereupon  seized  the  defendant, 
and  called  upon  him  to  give  up  the  watch  that  he  had  taken,  but  the 
defendant  denied  having  taken  anything  from  anybody.  The 
witness  then  said  that  the  defendant  moved  his  hand,  and,  as 
appeared  from  the  record,  he  indicated  the  way  in  which  the  pris- 
oner moved  his  hand  ;  but,  whatever  the  indication  was,  it  is  not 
apparent  from  anything  in  the  papers.  The  witness  further  stated 
that  he  saw  Officer  McCarthy,  and  told  him  to  pick  the  watch  out 
of  the  gutter,  which  was  done,  and  the  watch  was  identified  as  the 
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one  picked  up  by  Officer  McCarthy.  Upon  his  cross-examination 
the  witness  testified  that  he  saw  Sogers  jostle  the  man,  and  the 
chain  drop ;  but  he  further  testified  that  he  would  not  swear  that 
Bogers  made  any  attempt,  or  put  his  hand  in  the  man's  pocket, 
nor  wpuld  he  swear  that  the  watch  was  taken.  McCarthy  testified 
that  he  saw  the  former  witness  seize  the  defendant  and  point  to 
the  ground,  and  direct  McCarthy  to  pick  up  the  watch,  which  he 
did.  That  is  substantially  all  the  testimony  that  was  given  upon 
the  trial  We  are  of  the  opinion  that  it  was  clearly  insufficient  to 
warrant  a  conviction.  There  was  nothing  to  show  that  the  defend- 
ant touched  the  man  whose  watch  was  said  to  have  been  tal^en,  or 
that  any  watch  whatever  was  taken,  or  that  any  eflfort  was  made 
by  the  defendant  to  do  anything  of  the  kind.  In  fact,  the  witness 
who  saw  the  transaction  expressly  refused  to  testify  to  any  such 
thing;  and  the  case  stands  solely  upon  his  statement  that,  the 
defendant  having  jostled  against  some  man  in  the  crowd,  the 
detective  saw  that  tlie  man's  watch  chain  had  dropped  after  the 
jostling.  He  does  not  even  say  that  the  watch  chain  had  not 
dropped  before  the  mart  had  been  jostled  against  There  is  nothing 
whatever  in  the  evidence,  as  it  stands,  to  warrant  a  conviction  of 
the  defendant  for  the  crime  of  which  he  was  charged.  For  that 
reason  the  judgment  must  be  reversed,  and  a  new  trial  ordered 
All  concur. 


October  12,  1897. 

PEOPLE    ex    rel.   CHARLES    KIRKPATEICK  v.    JOHN 

CROWLEY. 

Afpbal— Order  of  county  cotibt. 

An  appeal  by  the  defendant  lies  to  the  appellate  division  of  the  supreme 
court,  from  an  order  of  the  county  court,  adjudging  the  defendant  to  be 
the  father  of  a  bastard  child. 

Appeal  from  a  judgment  of  conviefcion. 
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Richard  S.  Harvey,  for  the  motion. 
Garrett  Z.  Sneider,  opposed. 

CULLEN,  J. — This  is  an  appeal  from  an  order  of  the  county 
court  adjudging  the  defendant  to  be  the  father  of  a  bastard  child. 
A  motion  is  made  to  dismiss  the  appeal  on  the  ground  that  the 
order  is  not  appealable  to  this  court  We  think  the  appeal  lies. 
Section  770  of  the  Code  of  Criminal  Procedure,  relative  to  ap- 
peals generally  from  judgments  of  courts  of  special  sessions, 
magistrates,  or  justices  of  the  peace  in  criminal  actions,  or  pro 
ceedings  of  a  criminal  nature,  provides  that,  if  the  judgment  of 
the  county  court  on  appeal  be  against  the  defendant,  he  may  ap- 
peal to  the  appellate  division  of  the  supreme  court  The  intima- 
tion of  the  court  of  appeal  in  People  v.  Cullen,  151  N.  Y.  54:,  45 
N.  E.  401,  is  that  such  an  appeal  cannot  be  taken  to  this  court 
by  the  people  or  the  prosecutor  when  the  judgment  is  in  favor  of 
the  defendant,  for  the  section  gives  the  right  of  appeal  only  in 
case  it  is  against  the  defendant  It  is  not  an  authority  in  support 
of  this  motion.  In  the  case  of  Commissioners  v.  McCloskey,  44 
N.  Y.  Supp.  Ill,  we  held  tliat  the  provisions  of  sections  861  to 
880  of  the  Code  of  Criminal  Procedure  provided  a  complete 
scheme  for  appeals  in  bastardy  cases  to  the  county  court,  and  pre- 
scribed the  power  of  that  court  on  such  appeal,  and  that  the 
amendment  of  1890  to  sections  749  and  751  had  not  changed  the 
character  of  proceedings  on  such  appeals.  But  this  only  applies 
to  appeals  from  decisions  of  the  magistrate  to  the  county  court 
There  is  no  special  provision  for  appeal  to  this  court  from  the 
decision  of  the  county  court  While  we  were  of  the  opinion  that 
the  amendment  to  section  749  did  not  abrogate  or  aSect  the 
special  proceedings  for  appeal  to  the  county  court,  still  we  think 
it  equally  clear  that,  when  construed  in  connection  with  section 
770,  it  was  the  intention  to  confer  upon  the  defendant,  in  all 
proceedings  of  a  criminal  nature,  the  right  of  appeal  to  this 
court 

The  motion  should  be  denied. 

All  concur 
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(Rmtt  of  ^pinesljf. 

October,  1897. 

PEOPLE  V.  MARTIN  V.  STRAIT. 

1.  Criminal  law — Reopening  case. 

When  the  prosecution,  after  defendant  rests  his  defense  based  upoi» 
insanity,  introduces  evidence  tending  to  show  that  he  was  intoxicated  und 
that  the  acts  and  conditions,  relie  1  upon  by  him  as  proof  of  insanity,  should 
be  attributed  to  intoxication,  he  may  contradict  the  fact  and  theory  of  in- 
toxication, and  such  evidence  cannot  be  excluded  on  the  ground  that  it  is  a 
reopening  of  this  case. 

3.  Same. 

The  attempt  on  the  part  of  the  defendant  to  disprove  the  evidence  of  the 
prosecution,  given  upon  a  subject  which  he  was  not  required  to  anticipate^ 
is  not  a  reopening  of  the  case. 

8.  Same — Error. 

A.  party  is  entitled  to  the  benefit  of  any  competent  evidence  he  may  offer 
which  bears  upon  a  controverted  question  of  fact  embraced  in  the  issue, 
and,  if  the  court  excludes  such  evidence,  Its  rejection  must  be  regarded  as 
substimtial  error  for  which  the  judgment  must  be  reversed  upon  appeal, 
unless  it  can  be  plainly  seen  that  the  rejection  could  not  legitimately  have 
affected  the  result ;  and,  if  properly  excepted  to,  can  be  disregarded  on 
appeal,  only  when  it  can  be  seen  that  it  did  no  possible  harm. 

4.  Same. 

Section  542  of  the  Criminal  Code  does  not  affect  the  well  established 
principle  that  the  rejection  of  competent  and  material  eveidence,  which  is 
harmful  to  defendant  and  is  excepted  to,  presents  an  error  requiring  a 
reversal.  Such  ruling  affects  a  substantial  right,  even  though  the  appellate 
court,  with  the  rejected  evidence  before  it,  would  still  come  to  the  con- 
clusion reached  by  the  jury. 

Appeal  from  a  judgment,  convicting  defendeant  of  murder  in 
the  first  degree,  and  from  an  order  denying  a  motion  for  a  new 
trial. 

Hosea  H.  Rockwell,  appellant 

Charles  EL  Knipp,  for  the  peopla 

MARTIN,  J. — At  a  term  of  the  court  of  oyer  and  terminer  held 
in  the  county  of  Chemung  in  November,  1694,  the  defendant  was 
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indicted  for  the  crime  of  murder  in  the  first  degree.  It  was 
charged  that  on  the  16th  day  of  November,  1894,  at  the  city  of 
Elmira,  in  that  county,  he  deliberately  and  with  premeditation 
shot  and  killed  his  wife,  Joan  H.  Strait  In  the  following  May 
he  was  tried,  and  a  verdict  of  guilty  was  rendered.  From  the 
judgment  of  conviction  entered  on  that  verdict  he  appealed  to  this 
court,  where  it  was  reversed,  and  a  new  trial  granted.  The  re- 
versal was  upon  the  ground  that  the  court  erred  in  admitting  im- 
proper evidence.  The  defendant  was  again  tried  at  a  term  of  the 
supreme  court  held  in  that  county  commencing  December  7,  1898, 
and  was  again  convicted  of  the  same  crime.  When  arraigned  for 
sentence,  his  counsel  moved  for  a  new  trial  upon  the  minutes, 
under  section  465  of  the  Code  of  Criminal  Procedure,  and  the 
motion  was  denied.  From  the  latter  judgment  and  the  order  an 
appeal  has  been  taken  to  this  court 

That  the  defendant,  at  the  time  and  place  alleged,  shot  his  wife, 
and  that  she  died  from  the  result  of  the  wounds,  thus  inflicted, 
was  proved,  and  not  denied.  Indeed,  that  the  defendant  killed 
her  was  conceded  on  the  trial,  and  is  conceded  here.  The  only 
issue  of  fact  presented  in  the  case  was  that  of  defendant's  sanity. 
His  defense  was  that,  when  the  homicide  occurred,  he  was  laboring 
under  such  a  defect  of  reason  as  not  to  know  the  nature  and  quality 
of  his  act  or  that  it  was  wrong.  A  great  amount  of  evidence  was 
introduced  by  each  party,  and  witnesses,  both  lay  and  expert,  were 
called,  and  testified  upon  that  issue.  The  witnesses  called  by  the 
defendant  gave  testimony  tending  to  show  that  he  was  laboring 
under  such  a  defect  of  reason  as  not  to  know  the  nature  and  quality 
of  his  acts,  or  that  they  were  wrong.  Upon  the  other  hand,  the 
testimony  of  the  people's  witnesses  tended  to  show  that  he  was 
sane,  and  responsible  for  his  acta  With  our  views  of  this  case  we 
deem  it  unncK^essary  to  consider  the  facts,  or  to  do  more  than  ex- 
amine a  few  of  these  exceptions  taken  by  the  defendant  On  the 
trial,  after  the  people  rested,  and  the  case  had  been  turned  over 
to  the  defendant,  anil  had  he  introduced  his  proof  and  rested  his  de- 
fense, the  people  proved  that  the  defendant,  to  a  greater  or  less  ex- 
tent, indulged  in  the  use  of  intoxicating  drinks,  aad  that  upon  the 
day  of  the  homicide  he  had  been  drinking.  The  court  then  per- 
mitted   the   prosecution,    under   the  objection  .and  exception  of 
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ihe  defendant,  to  ask  its  expert  witnesses  whether  all  of  the  con- 
ditions of  mental  disturbance  described  in  the  hypothetical  ques- 
tions put  to  witnesses  for  the  defendant  might  not  be  accounted 
for  on  the  ground  of  intoxication,  and  thej  testified  that  they 
thought  they  might.  The  prosecution  was  also  permitted  to  prove 
by  its  experts  that  the  conditions  mentioned,  which  were  the  result 
of  intoxication,  might  exist  and  pass  away  when  the  intoxication 
was  terminated,  and  the  person  be  sane  all  the  time.  Without  re- 
ferrmg  specially  to  the  various  instances  contained  in  the  record, 
it  may  be  said  generally  that  the  learned  district  attorney  made  a 
oontinued  and  persistent  effort  during  the  entire  trial  of  the  issue 
to  estiiblish  that  the  defendant  drank  intoxicated  liquors  habitually, 
and  that  he  was  intoxicated  upon  the  day  of  the  homicide.  This 
effort  was  opposed  by  the  defendant  with  equal  persistence.  The 
evidence,  however,  was  admitted.  The  district  attorney  also 
sought  to  establish  by  the  evidence  of  the  experts  called  in  behalf 
of  the  people  that  all  the  acts  and  conduct  of  the  defendant  which 
were  relied  upon  by  the  defense  as  evidence  of  insanity  might  be 
accounted  for  on  the  ground  of  his  intoxication.  Witnesses  called 
by  the  people  were  permitted  to  give  testimony  to  that  effect 
After  this  evidence  had  been  received,  the  people  for  a  second 
time  rested.  The  defendant  then  recalled  Dr.  Wagner,  who  was 
a  qualified  expert;  and  offered  to  prove  by  him  whether  alcohol, 
when  taken  internally,  acted  upon  the  brain,  was  a  direct  brain 
poison,  or  was  regarded  as  a  cause  of  insanity.  To  this  proof  the 
district  attorney  objected,  upon  the  ground  that  it  was  reopening 
the  casa  The  court  sustained  it,  and  the  evidence  was  excluded. 
The  defendant  sought  to  prove  that  he  did  not  use  intoxicating 
liquors,  or  at  least  to  the  extent  testified  to  by  the  witnesses  for  tiie 
people.  This  evidence  was  also  objected  to  by  the  district  attorney 
upon  the  same  ground,  and  excluded  by  the  court  To  all  of 
these  rulings  the  defendant  duly  excepted.  That  the  purpose  of 
this  evidence  was  to  disprove  the  theory  of  the  prosecution,  that 
the  acts  and  conditions  relied  upon  by  the  defendant  as  evidence 
of  insanity  might  be  attributed  to  his  intoxication,  is  manifest 
It  is  equally  manifest  that  the  object  of  showing  that  he  did  not 
indulge  in  the  use  of  intoxicating  drinks  or  to  the  extent  proved 
by  the  witnesses  railed  by  the  prosecution,  was  also  to  contradict 
Vol.  XII— 6i 
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and  disprove  that  theory.  It  is  extremely  difficult  to  discover  any 
ground  upon  which  these  rulings  can  be  sustained.  An  examina* 
tion  of  tlie  record  discloses  that  the  issue  of  intoxication^  so  far  as 
it  was  a  basis  of  explaining  the  defendant's  acts  as  consistent  with 
sanity,  was  one  presented  by  the  people,  and  upon  which  they 
introduced  a  great  amount  of  evidence,  both  as  to  the  fact  and  by 
o[)iniona  of  experts,  while  no  such  issue  was.  or  could  well  have 
been,  raised  by  the  defendant,  as  it  was  totally  inconsistent  with 
the  theory  of  hia  defense.  After  the  people  had  been  permitted  to 
introduce  this  evidence,  including  the  opinions  of  experts  that  all 
the  conduct  and  conditions  })roved  by  the  witnesses  for  the  defend- 
ant might  be  attributed  to  intoxication,  rather  than  to  insanity, 
we  do  not  think  the  evidence  offered  by  the  defendant  can  be 
regarded  other  than  in  rebuttal  of  that  given  by  the  people  when 
seeking  to  esUiblish  the  sanity  of  the  defendant,  ahd  that  the  court 
erred  in  rejecting  it  upon  tlie  ground  that  it  was  reopening  the  case. 
It  is  doubtless  true,  as  suggested  by  the  court,  that  the  defendant 
had  been  combatting  the  theory  of  intoxication  "all  the  way 
through."  But  that  issue  was  not  tendered  by  the  people  until 
thij  defendant  had  rested,  and  hence  he  had  no  proper  opi)ortunity 
t< )  present  his  evidence  upon  that  question.  Up  to  that  time  he  could 
combat  the  question  only  by  the  cross-examination  of  advei'se 
witnesses.  He  was  not  bound  to  content  himself  with  that,  but 
had  a  legal  right  to  disprove  the  claim  of  the  prosecution  by  wit- 
nesses who  had  not  been  called  to  testify  against  him.  Moreover, 
not  until  then  could  he  have  properly  proved  by  his  ex|)ert 
witnesses  that  the  effect  of  intoxication  would  not  have  been  as 
testified  to  by  the  experts  for  the  people.  When  the  people  lested 
upon  the  issue  of  insanity  was  the  first  time  that  that  class  of 
evidence  was  admissible  The  case  had  been  in  the  hands  of  the 
peo[)le  since  that  issue  was  in  fact  raised.  The  defendant  not  only 
attempted  to  disprove  what  the  prosecution  had  proved  as  to  his 
iiitoxicati(m,  but  also  to  establish,  by  a  witness  who  was  qualified, 
that,  if  the  facts  were  as  claimed  by  the  prosecution,  it  could  not 
have  produced  the  result  testified  to  by  its  experts.  That  the 
evidence,  if  it  had  been  admitted,  would  have  had  an  important 
bearing  upon  the  question  in  issue,  there  can  be  little  doubt  As 
the   defendant's   sanity   was   the   only  issue   that   was  seriously 
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litigated  upon  the  trial,  it  cannot  be  said  that  the  rejection  of  this 
evidence  could  not  have  legitimately  aflEected  the  result  Upon 
that  i^ue  it  was  claimed  and  proved  by  the  people  that  the  acts 
and  circumstances  relied  upon  by  the  defendant  as  evidence  of  his 
irresponsibility  for  his  acts,  might  well  be  accounted  for  upon  the 
theory  of  his  intoxication.  If  true,  this  evidence  weighed  heavily 
against  the  defendant.  He  sought  to  disprove  it  by  showing — 
First,  that  he  was  not  intoxicated,  or  at  least  to  the  extent  claimed 
by  the  people ;  and,  second,  that  it  could  have  had  no  such  effect 
as  claimed  and  testified  to  by  the  people's  witnesses.  But  he  was 
prevented  from  introducing  that  evidence  upon  the  theory  that  it 
was  reopening  his  case.  We  do  not  think  that  ruling  can  be 
upheld.  It  is  manifest  it  was  not  a  reopening  of  the  case,  but  an 
attempt  upon  his  part  to  disprove  the  evidence  of  the  people  given 
in  answer  to  his  proof  upon  the  question  of  his  insanity,  and  upon 
a  subject  which  he  was  not  required  to  anticipate  until  the 
evidence  relating  t(^  it  had  been  introduced  by  the  learned  district 
attorney.  The  counsel  for  the  defendant  then  asked  the  same 
witness  the  following  question  :  **  Now,  I  ask  you  if  the  fact  that, 
on  the  day  of  the  commission  of  the  homicide  (I  judge  you  have 
become  familiar  with  the  history  of  this  case),  the  accused  met 
certain  acquaintances  upon  the  street,  and  bowed  to  them,  and 
recognized  them,  and  even  had  conversation  with  them,  during 
which  those  witnesses  observed  nothing  peculiar  in  his  appearance; 
that  his  appearance  did  not  impress  them  as  either  natural  or 
unnatural,  or  rational  or  irrational,  no  more  than  would  the  appear- 
ance of  any  other  acquaintance^ — whether  the  fact  of  itself  would 
afford  any  evidence  whatever  as  to  the  sanity  or  insanity  of  the 
accused  on  that  day,  assuming  the  conditions  to  remain  as  they 
were  when  you  were  formerly  on  the  stand,  and  asked  as  to  his 
condition  ?  "  This  question  was  objected  to  as  reopening  the  case, 
the  objection  was  sustained,  and  the  the  defendant  excepted. 
What  has  already  been  said  in  regard  to  the  exclusion  of  the  other 
eviilence  which  was  objected  to  upon  the  same  ground  applies 
with  equal  force  to  this  ruling.  It  is  well  settled  iti  this  state  that 
a  party  is  entitled  to  the  benefit  of  any  competent  evidence  he 
may  offer  which  bears  upon  a  controverted  question  of  fact 
embraced  in  the  issue,  and,  if  the  court  exclu.ies  such  evidence, 
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its  rejection  must  be  regarded  as  substantial  error  for  which  the 
judgment  must  be  reversed  upon  appeal,  unless  it  can  be  plainly 
seen  tliat  the  rejection  could  not  have  legitimately  aflFected  the 
result;  and,  if  properly  excepted  to,  can  be  disregarded  on  appeal 
only  when  it  can  be  seen  that  it  did  no  possible  harnL  Hobart 
V.  ilobart,  62  N.  Y.  80;  Foote  v.  Beecher,  78  N.  Y.  155;  Carroll 
V.  Deimel,  95  N.  Y  252,  256;  Holcomb  v.  Holcomb,  id.  316. 

The  errors  in  rejecting  this  evidence  can  not  be  disregarded 
under  section  542  of  the  Code  of  Criminal  Procedure  That  sec- 
tion provides  that  on  appeal  the  court  must  give  judgment  without 
regard  to  technical  errors,  or  to  defects,  or  to  exceptions  which  do 
not  affect  the  substantial  rights  of  the  partiea  The  rulings  in 
this  case  clearly  are  not  within  the  principle  of  that  provision. 
That  the  rejection  of  this  evidence  was  a  technical  error,  or  that  it 
did  not  aflfect  a  substantial  right  of  the  defendant,  can  not  be  held. 
That  statute  is  but  little  more  than  a  codification  of  the  previously 
established  rule  that  even  in  criminal  cases  a  new  trial  will  not  be 
granted  for  an  erroneous  ruling,  where  the  appellate  tribunal  can 
see  that  by  no  possibility  could  the  error  have  worked  harm  to  the 
defendant  Stokes  v.  People,  53  N.  Y  164.  Neither  that  rule 
nor  the  statute  affects  the  well-established  principal  that  the  rejec- 
tion of  competent  and  material  evidence  which  is  harmful  to  the 
defendant,  and  excepted  to,  presents  an  error  requiring  a  reversal. 
Such  a  ruling  affects  a  substantial  right,  even  though  the  appellate 
court,  with  the  rejected  evidence  before  it,  would  still  come  to  the 
same  conclusion  reached  by  the  jury.  The  defendant  has  the 
right  to  insist  that  material  and  legal  evidence  offered  by  hira  shall 
be  received  and  submitted  to  tlie  jury,  and  have  the  opinion  of 
the  jury  taken  upon  all  the  evidence  which  is  proper  and  admis- 
fible  in  the  case.  People  v.  Wood,  126  N.  Y  249,  27  N.  K  362. 
We  are  of  the  opinion  that  these  rulings  cannot  be  sustained,  and 
that  the  judgment  must  be  reversed,  and  a  new  trial  granted. 

All  concur.     Judgment  reversed. 
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($0ttrt  of  ^piieatis* 

October,  1897. 
PEOPLE  V.  EDWARD  HUGHSON. 

1.  Cbdhnal  Law— Jury— Biab. 

A  juror  cannot  be  disqualified  by  asking  questions  with  reference  to  his 
views,  or  the  effect  that  would  be  produced  upon  his  mind  by  certain 
evidence  which  may  be  introduced  on  the  trial. 

2.  Saicb. 

The  fact  that  the  juror  does  not  approve  of  the  carrying  of  a  revolver 
or  other  concealed  weapon  in  violation  of  the  statute,  does  not  necessarily 
disqualify  hkn  from  serving  upon  a  jury,  or  prevent  him  from  determining 
the  guilt  or  innocence  of  the  accused  as  an  impartial  juror. 

8.  Same— EviDBNCB. 

Declarations  or  statements,  made  by  another  in  the  presence  of  a  party, 
when  admissible,  are  taken,  not  as  evidence  in  themselves,  but  to  enable 
the  court  or  jury  to  understand  the  force  and  effect  that  should  be  given 
to  the  reply  made  thereto  by  the  party  affected. 

4.  Samb. 

Where  the  defendant  admits  the  shooting  and  puts  l^is  defense  upon  the 
fact  that  he  was,  at  the  time  it  was  done,  unconscious  and  not  criminally 
responsible  for  his  acts,  his  actions,  conduct  and  statements,  shortly  after- 
ward, become  competent,  as  bearing  upon  his  mental  condition. 

6.  Same. 

If  the  defendant,  at  the  time  he  was  charged  with  the  crime,  knew  that 
the  shooting  had  been  done  by  himself,  and  denied  it,  it  is  a  circumstance 
which  the  jury  may  properly  consider  as  bearing  upon  the  question  of  his 
guilt  and  his  mental  responsibility. 

6.  Same— Charge. 

The  fact  that  the  trial  judge  in  defining  murder  in  the  first  degree 
included  statutory  provisions,  inapplicable  to  the  case,  does  not  present 
reversible  error,  where,  though  he  did  not  in  specific  terms  withdraw  such 
provisioas  from  the  jury,  he  limited  their  consideration  to  the  killing  with 
deliberation  and  premeditation. 

7.  Same— Good  character. 

Good  character  may  create  a  doubt  against  positive  evidence,  but  this 
doubt  is  created  only  when,  in  the  judgment  of  the  jury,  the  character  is 
so  good  as  to  raise  a  doubt  as  to  the  truthfulness  or  correctness  of  the  posi- 
tive evidence. 
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8.  Same— Exhibits  with  juby. 

Where  the  court,  at  the  retirement  of  the  jury,  inquires  if  there  is  any 
objection  to  the  jury  taking  the  exhibits,  the  clothing  of  the  deceased, 
whicli  was  made  an  exhibit  upon  the  trial,  is  deemed  included  in  the 
inquiry,  so  as  to  demand  an  objection  from  the  defendant  in  case  he  does 
not  wish  the  clothing  to  be  left  with  the  jury. 

Appeal  from  a  judgment,  convicting  the  defendant  of  murder 
in  the  first  degrea 

Patrick  0.  Dugan,  for  appellant  ' 

Eugene  Burlingame,  Dist  Atty.,  for  the  peopla 

HAIGHT,  J. — About  eight  o'clock  in  the  morning  of  the  23d 
day  of  June,  1896,  Elizabeth  Hughson,  the  wife  of  the  defendant, 
was  found,  in  the  house  occupied  by  her,  covered  with  blood,  and 
suffering  from  four  gunshot  wounds.  One  bullet  had  entered  the 
back  part  of  the  head,  struck  the  skull,  deflected  downward,  and 
lodged  in  the  muscles  of  the  neck ;  another  had  entered  near  the 
nose,  passing  nearly  through  the  head,  and  imbedded  itself  in  the 
brain  tissues;  another  had  lodged  in  the  bones  of  the  wrist;  and 
the  other  had  passed  through  the  index  finger.  She  was  conveyed 
to  a  hospital  in  the  city  of  Albany,  where  she  died  on  the  third 
day  thereafter.  The  defendant  was  about  twenty -six  years  of  age. 
He  had  been  married  to  the  deceased  two  years,  and  they  had  one 
child.  On  the  17th  day  of  September,  1894,  he  entered  the 
employ  of  Charles  Hinckel,  in  the  capacity  of  a  coachman,  and 
took  up  his  residence  with  his  wife  in  the  lodge  house  upon  the 
Hinckel  premises,  witliin  a  few  rods  of  the  city  line  of  the  city  of 
Albany.  In  February,  1895,  one  Anna  Rohloff  was  employed  by 
Mr.  and  Mrs.  Hinckel  as  a  cook  in  their  residence,  which  was 
situated  a  few  rods  back  from  the  lodge  house,  which  stood  at  the 
entrance  to  their  grounds.  Shortly  thereafter  Mi's.  Hughson 
became  violently  jealous  of  Anna  Rohloff,  and  accused  her  of 
beinL'  intimate  with  her  husband,  and  repeated  these  charges  to 
Mrs.  Hinckel.  From  that  time  on,  frequent  quarrels  appear  to 
have  taken  place  between  Mrs.  Hughson  and  the  defendant  with 
reference  to  the  Rohloff  girl,  until  finally  it  culminated  in  her 
refusing  to  cook  for  him,  and  of  his  refusing  to  stay  with  her  in 
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the  Jodge  hoase.  He  thereafter  took  his  meals  in  the  kitchen  of 
the  ninckel  residence,  and  slept  in  the  clubroom  of  the  carriage 
house.  About  three  weeks  before  the  homicide  he  went  to  a 
pawnshop  on  Green  street,  in  Albany,  and  purchased  a  pistol,  to- 
gether with  a  box  of  cartridges.  He  then  returned  to  the  Hinckel 
residence,  and  loaded  the  pistol  with  four  cartridges,  leaving  two 
empty  chambers.  After  loading  the  pistol,  he  placed  it  in  his 
hip  pocket,  and  continued  to  carry  it  until  the  morning  of  the 
homicide.  On  Monday,  the  22d  of  June,  Mra  Hinckel  and  Anna 
RohloflE  went  to  Albany  in  the  carriage,  the  defendant  driving. 
After  doing  some  shopping,  the  defendant,  under  the  directions 
of  Mrs.  Hinckel,  drove  Anna  to  her  own  home,  on  Fourth  avenue. 
It  was  then  arranged  that  he  was  to  meet  her  at  the  end  of  the 
Madison  avenue  street  car  line,  at  the  corner  of  Allen  street,  about 
twenty-five  minutes  after  ten  o'clock,  for  the  purpose  of  conveying 
her  to  the  Hinckel  residence.  He  then  returned  home,  put  his 
horses  out,  and  went  to  his  house,  between  six  and  seven  o'clock. 
It  then  appears  from  his  statement  in  the  case  that  he  and  his  wife 
had  another  quarrel,  she  inquiring  who  went  to  town  with  Mrs. 
Hyickel,  and,  on  being  informed  that  it  was  Anna,  spoke  of  her 
as  a  vile  person,  saying  that  he  was  a  nice  coachman,  to  be  driv- 
ing her  about  the  city,  and  that  she  supposed  he  was  going  for 
her  again  that  night ;  and  he  said  he  was.  Other  expressions  then 
followed,  which  it  is  unnecessary  to  repeat,  which  very  plainly 
indicated  her  displeasure  and  disgust.  At  the  appointed  hour  he 
drove  over  to  the  end  of  the  car  line,  got  Anna,  and  returned, 
reaching  the  Hinckel  residence  about  forty  minutes  after  ten 
o'clock  in  the  evening.  He  states  that  he  drove  to  the  barn ;  put 
out  his  horse  ;  asked  Anna  to  pet  him  the  key  to  the  ice  house, 
so  that  he  could  get  a  bottle  of  beer  ;  that,  ufter  he  got  the  beer, 
he  sat  down  upon  the  cellar  door,  at  the  rear  of  the  kitchen  of 
the  Hinckel  house,  drank  it,  and  smoked  his  pipe.  He  tells  us 
that  he  sat  there  alone  from  half  to  three-quarters  of  an  hour. 
He  then  went  to  the  lodge  house,  and  found  the  door  locked,  but 
his  wife  got  up  and  let  him  in.  She  then  asked  him  where  he 
had  been  smce  he  came  from  the  car.  He  told  her,  and  that  he 
had  got  a  bottle  of  beer  and  smokcnl  his  pipe.  "She  says:  '  You 
lie.     You  have  been  over  in  the  kit<!hen  again  with  the  whore.' 
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I  pays :  *  Lizzie,  I  have  not  I  have  not  seen  Anna  since  she- 
locked  the  door  and  went  upstaira*  She  says:  *  I  know  better, 
and,  if  this  thing  don't  stop,  I  am  going  to  leave  you.'  I  asked 
her  then  what  she  was  going  to  do,—  if  she  was  going  to  get  the 
divorce  she  said  she  was  going  to  get  from  ma  She  says :  *  No; 
I  will  not  disgrace  my  people  by  getting  a  divorce.  Before  I  will 
do  that,  I  will  kill  myself.'  I  says:  *  Go  on  to  bed.  I  don't  feel 
like  quarreling  to-night..  I  have  a  headache,  and  I  don't  want  to 
have  anything  more  to  say  to  you  about  it'  She  says  :  '  I  will 
not  shut  up,'  and  she  whirled  around  to  the  stand  that  set  at  the 
side  of  the  bedroom  door;  and  picked  up  a  saucer  and  threw  it  at 
me.  I  jumped  up,  and  threw  my  hand  up  over  my  head  to  ward 
oflf  the  blow,  and  I  lost  myself  entirely  frOm  that  time.  When  I 
woke  the  next  morning  I  was  in  the  clu broom,  on  the  floor.  I 
had  my  coat  and  clothes  on,  the  same  as  I  was  the  night  before. 
The  minute  I  woke  up,  it  came  to  me  about  my  wife  quarreling 
with  me,  and,  some  way,  that  I  had  heard  a  pistol  shot  I  could 
not  remember.  I  thought  I  heard  a  pistol  shot  some  time  during 
the  night  I  jumped  up  and  grabbed  my  pistol  out  of  my  pocket, 
to  see  if  it  had  been  shot,  and  the  cylinder  of  it  was  gone ;  and 
I  went  right  out  in  the  wagon  house, — started  to  go  over  home. 
When  I  got  where  I  could  see  the  clock,  it  was  twenty  minutes 
of  six,  and  I  expected  Mr.  Hinckel  out  any  minute  to  take  his 
horse.  So  I  put  on  my  overalls  and  jacket,  and  went  in  the  stable 
and  ffot  his  horse  ready,  and  I  just  got  his  horse  hooked  when  he 
came  out  and  drove  away.  As  Soon  as  he  drove  away  T  took  the 
pistol  that  I  had, — what  was  left  of  it, — and  walked  around  back 
of  the  ice  house,  and  threw  it  under  the  corner  of  the  old  carriage 
house.  I  was  scared.  I  don't  know  what  to  da  I  went  back^ 
and  started  to  go  over  to  my  house,  to  see  if  I  was  right  in  hear- 
ing that  pistol  shot  I  got  over  as  far  as  the  little  play  house  for 
the  children,  and  looked  over  to  the  house,  and  saw  smoke  com- 
ing out  of  the  chimney ;  and  I  thought  then  everything  was  all 
right,— that  she  was  up, — so  I  turned  and  went  back  to  the  barn." 
This  is  the  defendant's  version  of  the  transaction.  It  appeared, 
however,  the  next  morning,  that  the  front  door  was  locked,  and 
that  the  door  between  the  living  part  and  the  new  apartment 
which  was  being  fixed  was  bolted  or  fastened,  and  that,  in  order 
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to  enter  the  living  room,  he  and  another  man  had  to  push  the 
door  open.  There  was  evidence  tending  to  show  that  the  drawera 
had  been  opened,  and  the  contents  scattered  about  the  room ;  that 
the  money  in  Mra  Hughson  s  puree  had  been  taken  from  it,  and 
it  lay  open  upon  the  stand ;  that  a  half-dozen  silver  plated  salt 
cellars  had  been  taken  from  the  house,  and  were  subsequently 
found  under  the  carriage  house  where  he  had  thrown  his  pistol. 
When  entrance  was  first  effected  to  the  house  in  the  morning, 
Mrs.  Hughson  was  standing  behind  the  door.  When  questioned 
as  to  what  was  the  matter  with  her,  she  replied  that  she  had  fallen 
down  stairs,  but  subsequently,  after  a  neighboring  woman  had  ar- 
rived, and  it  was  found  that  she  had  gunshot  wounds,  she  said,  in 
the  presence  of  her  husband,  that  he  had  done  it  This  he  denied^ 
but  he  had  made  the  statement  that  she  had  been  shot  before  that 
fact  had  been  discovered  by  others,  and  he  evidently  sought  to 
have  the  impression  go  out  that  the  house  had  been  entered  by 
burglars,  who  had  done  the  shooting.  We  have  but  briefly  al- 
luded to  the  evidence,  passing  over  many  of  the  details  without 
mention.  It  was  submitted  to  tlie  jury  upon  an  impartial  charge, 
and  the  verdict  has  been  found  against  the  defendant  We  have 
carefully  examined  the  evidence  and  are  fully  satisfied  that  it  sup- 
ports the  conclusion  reached  by  the  jury.  The  circumstances 
quite  clearly  indicate  deliberation  and  premeditation.  He  had 
never  been  in  the  habit  of  carrying  a  revolver  until  within  three 
weeks  of  the  homicide,  and  not  then  until  the  relation  between 
himself  and  his  wife  had  become  so  strained  that  they  could  not 
longer  live  together.  It  is  true  that  he  claims  to  have  purchased 
it  for  the  purpose  of  killing  dogs,  but  he  put  it  to  a  very  different 
use.  The  opening  of  the  drawers,  the  scattering  of  the  contents 
about  the  room,  the  taking  of  the  salt  cellars,  and  the  emptying 
of  the  purse,  all  tended  to  support  the  theory  that  the  house  had 
been  entered  by  burglars,  and,  in  view  of  his  subsequent  admis- 
sion, practically  to  the  effect  that  the  shooting  was  done  by  him- 
selt  although,  he  claims,  while  in  an  unconscious  condition,  leaves 
no  reasonable  doubt  but  that  there  was  deliberation  and  premedi- 
tation prior  to  the  doing  of  the  act 

In  impaneling  the  jury,  Jacob  Miller  was  challenged  for  bias  by 
the  defendant    The  challenge  was  overruled  by  the  court,  and  an 
Vol.  XII— 62 
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exception  taken.  He  was  then  sworn,  and  served  as  a  juror  upon 
the  trial,  no  peremptory  challenge  being  interposed.  Upon  his 
examination  he  was  i.sked  if  he  entertained  any  prejudice  against 
a  party  in  possession  of  a  pistol  or  revolver.  He  answered: 
**  Unless  he  lias  permission  to  carry  such*  a  weapon.  Q.  Suppose 
he  has  not  permission  ?  A.  Then  I  have.  Q.  Strong  ?  A.  Yes, 
sir.  Q.  And  decided  ?  A.  Yes,  sir.  Q.  So  strong  it  might  in- 
fluence your  verdict?  A.  Not  a  bit.  Q.  The  evidence  would 
have  to  be  stronger  in  his  behalf  than  though  the  pistol  was  not 
spoken  of?  A.  Yes,  sir.  Q.  Whether  used  or  not?  A.  Yes, 
sir.  Q.  You  say  you  entertain  a  strong  prejudice  against  a  party 
having  in  his  possession  firearms?  A-  Yes,  sir.  Q.  If  you  were 
accepted  as  a  juror,  and  it  should  develop  on  the  trial  that  he 
was  in  possession  of  a  firearm,  would  that  prejudice  influence 
your  verdict?  A.  No,  sir ;  not  a  bit  *  *  *  Q.  Do  you  be- 
lieve that  the  prejudice  you  would  have  against  a  party  carrj-ing 
a  pistol  would  influence  your  verdict  upon  the  evidence  that  might 
be  submitted  ?  A.  Not  a  bit."  We  think  no  error  is  presented 
by  the  ruling  of  the  court  It  will  be  observed  that  the  examina- 
tion of  the  juror  was  with  reference  to  an  abstract  question,  which, 
so  far  as  it  then  appeared,  was  not  involved  in  the  case.  It  is  true 
that  upon  the  trial  it  appeared  that  the  defendant  had  a  pistol  in 
his  possession,  and  the  jury  has  found  that  it  was  the  weapon 
with  which  the  murder  was  committed.  But  it  does  not  appear 
that  the  trial  court,  at  the  time  tlie  ruling  was  made,  was  advised 
that  any  such  evidence  would  be  presented;  and,  if  it  had  ap- 
peared, we  should  still  be  inclined  to  the  view  that  the  ruling 
should  be  sustained.  Every  time  the  attention  of  the  juror  was 
drawn  to  the  trial  of  the  case,  and  questioned  as  to  whether  the 
possession  of  a  revolver  would  in  any  wise  prejudice  or  influence 
his  mind  with  reference  to  his  arriving  at  a  verdict,  he  distinctly 
answered  that  it  would  not  a  bit  We  do  not  understand  that  a 
juror  can  be  disqualified  by  asking  questions  with  reference  to  his 
views,  or  the  effect  that  would  be  produced  upon  his  mind  from 
certain  evidence  which  may  be  produced  upon  the  trial.  If  so, 
criminal  trials,  in  many  instances,  could  be  avoided  for  the  reason 
that  it  might  be  impossible  to  find  qualified  jurors  to  sit  upon 
the  trials.     If  a  person  placed  upon  trial,  charged  with  the  crime 
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of  burglary,  who,  upon  being  searched  at  the  time  of  his  arrest, 
was  found  to  have  burglar  tools  secreted  in  his  clothing,  should 
be  permitted  to  disqualify  jurors  by  showing  that  they  had  preju- 
dice against  men  who  carried  upon  their  persons  such  instruments, 
it  might  be  impossible  to  find  a  qualified  jury  before  whom  the 
person  could  be  tried.  We  doubt  if  a  worthy  juryman  could  be 
found  who  could  conscientiously  testify  that  he  regarded  such  a 
person  with  the  same  favor  as  one  who  had  never  had  such  im- 
plements in  his  possession.  The  same  may  be  true  with  refer- 
ence to  a  revolver  carried  by  a  person  for  an  unlawful  or  im- 
proper purpose.  Such  conduct  on  the  part  of  a  person  may  not 
be  sanctioned  or  approved  by  law  abiding  citizens.  But  the  fact 
that  the  juryman  does  not  approve  of  the  carrying  of  a  revolver 
or  other  concealed  weapon  in  violation  of  the  statute  does  not  nec- 
essarily disqualify  him  from  serving  upon  a  jury,  or  prevent  him 
from  determining  the  guilt  or  innocence  of  the  accused  as  an  im- 
partial juror. 

Upon  the  trial,  Pauline  Goutchy  testified :  That  on  the  morn- 
ing after  the  shooting,  and  while  Mrs.  Hughson  was  being  washed, 
witness,  in  the  presence  of  the  defendant,  asked  her  how  it  hap- 
pened, and  that  she  replied,  **  Ed  did  it "  (referring  to  her  hus- 
band). That  the  witness  then  turned  to  the  defendant,  who 
stood  by,  and  said  to  him,  "  Ed,  is  it  possible  that  you  done  this?  " 
That  then  he  began  to  cry,  and  said,  *^  Oh,  no  I  I  didn't  do  it, 
and  I  couldn't  do  anything  like  that"  And  then  he  went  away. 
Declarations  or  statements  made  in  the  presence  of  a  party,  when 
admissible,  are  taken,  not  as  evidence  in  themselves,  but  to  enable 
the  court  or  jury  to  understand  the  force  and  eflEect  that  should 
be  given  to  the  reply  made  thereto  by  the  party  aflEected.  Gib- 
ney  v.  Marchay,  34  N.  Y.  301  ;  People  v.  McCarthy,  110  id.  309, 
815,  18  N.  R  128 ;  Missouri  v.  Devlin,  7  Mo.  App.  32 ;  State  v. 
Nash,  7  Iowa,  347,  376 ;  Watt  v.  People,  126  111.  9,  18  N.  E. 
840 ;  2  Whart.  Ev.  §  1136 ;  Cow.  &  H.  Notes  to  Phil.  Ev.  notes 
191,  192.  The  action,  conduct,  and  statements  of  a  person  charged 
with  crime,  immediately  after  its  commission  often  have  an  import- 
ant bearing  upon  the  question  of  his  guilt  or  innocence.  If  he  at- 
tempts an  escape,  or  secietes  himself,  or  makes  false,  contradictory, 
or  inconsistent  statements,  tiiey  all  properly  become  the  subject 
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of  inquiry  upon  the  trial.  It  is  thus  apparent  that,  under  the  rule 
to  which  we  have  called  attention,  the  declaration  of  Mrs.  Hughson 
to  the  effect  that  her  husband  had  shot  her  was  not  evidence,  or 
entitled  to  be  received  as  evidence,  that  he  did  do  the  shooting, 
but  that  it  could  only  be  taken  for  the  purpose  of  enabling  the 
jury  to  understand  the  force  and  effect  that  should  be  given  to 
the  reply  made  by  him.  If  the  defense  interposed  upon  the  trial 
had  proceeded  upon  the  theory  that  the  shooting  was  done  by 
some  other  person  than  the  defeiidant,  and  this  evidence  was 
introduced  solely  for  the  purp^^se  of  getting  before  the  jurors  the 
statement  of  the  deceased  accusing  the  defendant,  instead  of 
enabling  them  to  draw  conclusions  from  his  answer  made  to  the 
charge,  in  view  of  the  fact  that  he  then  and  there  denied  the  shoot- 
ing, it  is  quite  possible  that  an  orderly  administration  of  the 
criminal  law  would  require  that  he  should  be  given  a  new  trial. 
His  case  was,  however,  defended  upon  a  different  theory.  When 
the  crime  was  discovered,  he  first  suggested  the  theory  that  ihe 
house  had  been  broken  into  by  burgldrs,and  the  shooting  done  by 
them ;  and  then,  as  we  have  seen,  he  denied  that  it  was  done 
by  himself.  Subsequently  he  admitted  that  he  had  purchase*!  a 
revolver  on  Green  street,  in  the  city  of  Albany;  that  he  had 
loaded  it  with  four  cartridges,  and  that  he  carried  it  in  his  hip 
pocket;  that  he  was  in  the  house  in  company  with  his  wife  at  a 
late  hour  on  the  night  of  the  homicide;  that  they  had  a  violent 
quarrel,  in  which  she  threw  a  saucer  at  him,  and  that  he  then 
suddenly  lost  control  of  himself,  and  knew  nothing  further  until 
he  awoke  the  next  morning  in  the  carriage  house;  that  imme- 
diately upon  awakening  he  recalled  the  quarrel  of  the  night  before, 
and  had  the  impression  that  he  had  heard  a  pistol  shot;  that  he 
imme<liately  drew  his  revolver  from  his  pocket,  for  the  purpose  of 
seeing  whether  it  had  been  fired,  and,  on  making  the  discovery 
tliat  it  had  been  used,  he  became  frightened  and  threw  it  under 
the  barn.  He  thus,  in  effect,  admitted  the  shooting;  and  his 
defense  was  that  it  was  done  at  a  time  when  he  was  unconscious^ 
and  not  criminally  responsible  for  his  acts.  Upon  this  theory,  his 
actions,  conduct,  and  statements  the  next  mormng  became  import- 
ant, as  bearing  upon  his  mental  condition.  If,  at  the  time  he  was 
charged  with  the  crime,  he  knew  that  the  shooting  had  been  done 
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hj  himself,  and  he  denied  it,  it  was  a  circumstance  which  the  jury 
might  properly  consider  as  bearing  upon  the  question  of  his  guilt 
and  his  mental  responsibility.  We  are  therefore  of  the  opinion 
that  the  evidence  was  competent 

The  court,  in  submitting  the  case  to  the  jury,  defined  the  crime 
of  murder  in  the  first  degree  by  reading  the  provisions  of  the 
Penal  Code  with  reference  thereto,  including  the  statutory  defini- 
tion of  an  act  eminently  dangerous  to  others,  and  evincing  a 
depraved  mind  regardless  of  human  life,  together,  also,  with  the 
pri)vision  with  reference  to  the  effecting  the  death  of  a  person 
while  engaged  in  the  commission  of  a  felony.  He  tiien  charged 
the  jury  that  it  must  be  with  a  premeditated  design  to  effect  the 
death  of  the  person  killed,  and  that,  before  they  could  convict  the 
defendant  of  murder  in  the  first  degree,  they  must  find  that  there 
was  that  degree  of  deliberation  and  premeditation  which  is  con- 
templated by  the  statute  He  did  not,  in  specific  terms,  withdraw 
from  the  attention  of  the  jury  the  killing  of  a  person  by  an  act 
imminently  dangerous  to  others,  or  while  engaged  in  the  commis- 
sion of  a  felony.  He  did,  however,  as  we  have  seen,  limit  their 
consideration  to  the  killing  with  deliberation  and  premeditation, 
so  that  we  think  there  can  be  no  question  but  that  the  jury 
properly  understood  the  court  with  reference  to  the  crime  sub- 
mitted to  them  for  their  determination. 

At  the  close  of  the  trial  the  defendant  requested  the  court  to 
<5harge  that  the  evidence  of  good  character  may  create  a  doubt 
against  positive  evidence  of  defendant's  guilt  The  court  replied : 
**It  is  for  the  jury  to  say.  The  evidence  of  good  character  is 
evidence  which  must  be  considered,  and,  if,  in  the  judgment  of 
the  jury,  that  good  character  does  raise  a  doubt  against  positive 
evidence,  they  have  iv  right  to  entertain  that  doubt,  and  the  pris- 
oner must  have  the  benefit  of  it"  An  exception  was  taken  to  the 
charge  as  made  by  the  court  We  think  the  remarks  of  the  court 
embraced  every  element  of  the  request  Good  character  may 
create  a  doubt  against  positive  evidence,  but  this  doubt  against 
positive  evidence  is  created  only  when,  in  the  judgment  of  the 
jury,  the  character  is  so  good  as  to  raise  a  doubt  as  to  the 
truthfulness  or  correctness  of  the  positive  evidence.  In  such 
a  case  the  prisoner  must  be  given  the  benefit  of  the  doubt     The 
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charge  was  correct  It  but  amplified  and  made  more  plain  the 
request 

A  motion  was  made  to  set  aside  the  verdict  upon  various  grounds, 
among  which  is  the  claim  that  the  defendant  was  prejudiced  by 
the  leaving  in  the  jury-room  the  blood-stained  garments  of  the 
deceased,  which  had  been  made  exhibits  upon  the  trial.  Section 
425  of  the  Code  of  Criminal  Procedure  provides  that  the  court 
may  permit  the  jury,  upon  retiring  for  deliberation,  t-o  take  with 
them  any  paper  or  article  which  has  been  received  as  evidence  in 
tlie  case,  but  only  upon  the  consent  of  the  defendant  and  the 
counsel  for  the  people.  The  ev»idence  presented  upon  the  motion 
tends  to  show  that  at  the  time  the  jury  was  about  to  retire  the 
question  was  asked  as  to  whether  they  should  be  given  the 
exhibits,  and  that  thereupon  the  court  inquired  if  there  was  any 
objection.  None  being  made,  they  were  given  the  exhibits  that 
had  been  admitted  in  evidence  upon  the  trial.  The  defendant  now 
contends  that  he  understood  that  only  the  paper  exhibits  were  to 
be  given  to  the  jurors,  and  did  not  underatand  that  the  clothing 
was  to  be  further  inspected  by  them.  We  think,  however,  that 
the  term  "exhibits,"  embraced  in  the  inquiry  of  the  court,  had 
reference  to  the  clothing  as  well  as  the  other  articles  and  papers, 
and  that,  if  the  defendant  did  not  wish  them  to  be  left  in  the 
charge  of  the  jury,  «n  objection  should  have  been  interposed  when 
the  court  asked  if  there  was  any  objection. 

No  other  ex^ception  is  presented  which  requires  consideration 
here.     The  judgment  and  conviction  should  be  affirmed 

All  concur. 

Judgment  affirmed. 
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November  23.  1897. 

PEOPLE  V.  HADLEY  ADOLPHUS  SUTHERLAND. 

1.  Criminal  law — Court  of  afpbals. 

Court  of  appeals  has  power,  in  a  capital  case,  to  review  the  facts  and  tx> 
set  aside  a  verdict  of  conviction,  when  not  supported  by  sufficient  evidence, 
or  when  it  appears  that  injustice  has  been  done.  But.  where  there  is  a 
conflict  in  the  evidence,  or  where  opposing  inferences  are  to  be  drawn  from 
the  facts,  it  is  the  province  of  the  Jury  to  determine  what  the  truth  is  ;  and 
the  verdict,  under  such  circumstances,  is  conclusive  upon  the  courts. 

2.  Same. 

Where  the  facts  and  circumstances  testified  to  justify  the  jury  in  finding 
that  the  shooting  was  intentional,  and  that  it  was  the  result  of  sufficient 
deliberation  and  premeditation  on  the  part  of  the  accused  to  warrant  the 
verdict,  the  court  of  appeals  is  not  warranted  in  interfering  with  the 
determination  of  the  Jury  upon  the  facts. 

8.  Same — Evidbnce. 

Upon  the  trial  of  an  indictment  for  the  murder  of  a  woman  with  whom 
defendant  was  living  in  adultery,  it  is  competent  for  the  prosecution  to 
prove  the  fact  that  the  deceased  was  the  wife  of  another  man ;  that  defend- 
ant had  enticed  her  away  from  her  husband,  and  was  living  in  meretritious 
relations  with  her  at  the  house  where  the  offense  was  committed.  The 
relations  of  tlie  parties  to  each  other,  and  the  facts  leading  up  to  such 
relations,  are  competent  for  the  consideration  of  the  jury. 

4.  Samr— Motive. 

While  an  adequate  motive  for  the  act  is  not  indispensable  to  a  convic- 
tion, yet  any  fact  from  which  the  jury  may  legitimately  find  or  infer  thai 
such  motive  was  acting  upon  the  defendant's  mind  is  competent. 

6.  Same. 

The  motive  for  the  commission  of  a  homicide  is  always  open  to  inquiry 
at  the  trial,  and  considerable  latitude  in  the  proof  is  always  allowed. 

6.  Same— Eyidencb. 

Evidence  that  the  defendant,  on  the  afternoon  of  the  day  of  the  shooting 
showed  the  witness  a  pi»tol.  remarking  at  the  same  time  that  ^*  this  means 
business  some  day,"  is  competent,  as  tending  to  prove,  not  only  that 
defendant  had  the  pistol  in  his  possession  at  the  time,  but  that  he  intended 
to  use  it  upon  some  one. 

7.  Same— Letters. 

Letters  written  by  the  deceased  to  defendant,  which  apprised  him  of  the 
claims  which  the  deceased  made  and  of  her  dependence  upon  him.  are 
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admissible,  not  for  the  purpose  of  proying  any  facts  stated  in  them,  but 
only  for  the  purpose  of  showing  how  the  deceased  regarded  her  relations 
with  defendant. 

6.  Samb. 

Letters  of  the  deceased,  sent  to  the  defendant  and  found  in  his  posses- 
sion, are  not,  as  matter  of  law,  incompetent  evidence  under  all  circum- 
stances on  the  trial  of  an  indictment  for  homicide.  It  depends  upon  the 
contents  of  the  letters  and  the  nature  of  the  information  which  they  convey 
to  the  minds  of  the  accused. 

0.  Samb. 

If  such  letters  contain  nothing  bearing  upon  the  question  of  motive,  they 
are  harmless  and  of  no  account,  and  their  admission  is  not  reversible  error 
unless  they  contain  some  matter  on  other  subjects  calculated  to  prejudice 
the  defendant. 

10.  Samb— Rbvbrbal. 

In  the  administration  of  criminal  Justice,  the  court  of  appeals,  before 
disturbing  a  judgment  for  an  erroneous  ruling  at  the  trial,  must  be  able 
to  see  that  the  ruling  tended  in  some  way  to  prejudice  the  rights  of  the 
defendant. 

Appeal  from  a  judgment  convicting  defendant  of  murder. 

Arthur  H.  Cameron,  for  appellant 

Herman  H.  Baker,  for  respondent 

O'BRIEN,  J.— It  is  undisputed  that  on  the  night  of  the  22d  of 
March,  1897,  the  defendant,  a  young  colored  man  about  19  years 
of  age  shot  and  killed  one  Sarah  Wren  in  an  apartment  house  in 
Brooklyn,  where  they  lived.  The  deceased  was  the  wife  of  another 
man,  and  she  was  at  the  time  living  with  the  defendant  in  meretri- 
cious relations.  The  only  question  in  the  case,  upon  the  merits, 
is  whether  the  evidence  produced  upon  the  trial  was  sufficient  to 
establish  the  intent  to  kill,  and  the  deliberation  and  premeditation 
essential  to  constitute  the  crime  of  murder  in  the  first  degrea 
The  learned  counsel  for  the  defendant  contends  that  the  shooting 
was  not  accompanied  by  the  intent  or  the  deliberation  and  pre- 
meditation necessary  to  constitute  the  crime  of  which  he  was  con- 
victed, and  he  insists  that  this  court  should  set  aside  the  verdict, 
as  unsupported  by  sufficient  evidence.  In  this  view  of  the  case,  it 
becomes  necessary  to  state  some  of  the  leading  facts  which  pre- 


Digitized  by  VjOOQIC 


PEOPLE   V.   SUTHERLAND.  497 

ceded  the  tragedy :  It  appears  that  the  defendant's  relation  with 
the  deceased  commenced  while  she  was  living  with  her  husband, 
and  that  about  a  month  after  the  birth  of  a  child  she  abandoned 
her  husband,  and,  with  the  child,  took  up  her  abode  with  the  de- 
fendant The  proof  tended  to  show  that  on  the  evening  of  the 
homicide  the  defendant  had  been  drinking  ;  that  for  some  reason, 
which  does  not  distinctly  appear,  a  quarrel  took  place  between 
him  and  the  deceased.  The  parties  lived  on  the  first  floor  of  the 
house,  which  consisted  of  a  front  room  or  parlor,  a  kitchen  in  the 
rear,  and  a  hall  bedroom  opening  into  the  kitchen  and  a  hallway. 
The  hall  bedroom  was  occupied  by  the  defendant  and  the  deceased. 
The  parlor  and  kitchen  were  occupied  by  other  parties,  all  colored 
people ;  but  what  particular  rooms,  if  any,  had  been  assigned  to 
each,  does  not  distinctly  appear.  The  fair  inference  is  that  all  the 
inmates  used  the  rooms,  to  some  extent,  in  common.  The  quar- 
rel commenced  in  the  front  room  or  parlor.  The  parties  then  re- 
tired to  the  bedroom,  where  it  seems  to  have  been  continued.  The 
defendant  assaulted  and  struck  the  deceased  at  least  two  or  three 
times  during  the  quarrel,  and  the  deceased  in  the  end,  seems  to 
have  taken  refuge  in  the  front  room.  The  defendant  then  went 
into  the  kitchen,  dressed  himself,  and  was  heard  to  say  that  he  did 
not  care  what  became  of  himself.  Then,  going  into  the  bedroom, 
which  'the  deceased  had  left,  he  almost  immediately  fired  a  shot 
from  a  pistol,  the  bullet  entering  the  ceiling  of  the  bedroom.  The 
prosecution  claims  that  this  shot  was  fired  by  the  defendant  for 
the  purpose  of  testing  the  weapon,  or  at  least  of  making  sure  that 
he  understood  how  to  handle  it.  After  firing  this  first  shot  the 
defendant  then  came  out  of  the  bedroom,  and  standing  in  the 
doorway  between  the  kitchen  and  front  room,  fired  the  second 
shot  at  the  deceased,  who  was  near  a  front  window,  and  in  line 
with  one  of  the  other  women.  This  shot  missed  her,  striking  a 
picture  on  the  wall  near  her.  The  two  women  then  rushed  out  of 
the  room,  passing  through  the  hall  towards  the  street,  when  the 
defendant  fired  a  third  shot,  which  also  missed,  and  passed  through 
the  wall  into  an  adjoining  apartment  The  women  (for  there  were 
then  three  of  them)  continued  running  towards  the  front  door,  fol- 
lowed by  the  defendant  The  deceased,  who  was  ahead,  fell  in 
attempting  to.  reach  the  street,  and  one  of  the  other  woman  also 
Vol.  Xn— 63 
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fell.  The  defendant  passed  the  two  who  were  behind,  and  reached 
the  deceased  while  she  was  down,  and  fired  the  fourth  shot,  which 
entered  her  lungs  and  lodged  in  the  region  of  the  heart,  producing 
instant  death.  There  is  some  conflict  in  the  testimony  as  to  the 
order  in  which  the  three  women  were  passing  or  running  out  of 
the  hall  to  the  stoop  into  the  street,  and  with  respect  to  the  de- 
fendant's position  when  he  fired  the  fatal  shot  But  it  is  undisput- 
ed that  the  night  robe  of  the  deceased,  her  undergarments,  and 
her  skin,  where  the  bullet  entered,  were  burned  by  the  discharge; 
showing  clearly  that  the  firing  was  at  short  range,  if  indeed,  the 
muzzle  of  the  pistol  did  not  come  in  contact  with  her  body.  The 
defendant  then  fired  a  fifth  shot  at  a  policeman  who  was  approach- 
ing, missing  him,  and  then  fled.  He  threw  away  his  pistol  in  the 
street,  and  ran  a  couple  of  blocks,  when  he  was  captured  without 
resistance.  On  being  told  what  he  had  done,  he  did  not  attempt 
to  explain  or  deny  it.  He  asked  the  officers  if  she  was  dead,  and, 
when  they  asked  why  he  shot  her,  he  answered  :  **  I  am  jealous 
of  her.  *  *  *  She  is  four  months  in  the  family  way,  and  ac- 
cuses me,  and  I  know  there  are  other  men  who  have  been  with 
her."  The  revolver  which  he  used  had  five  chambers,  and,  when 
found,  contained  five  empty  cartridges.  Upon  these  facts  the 
question  of  intent,  deliberation,  and  premeditation  was  clearly  for 
the  jury.  It  it  difficult  to  see  how  the  defendant's  act  could  be 
attributed  to  accident  or  mischance.  The  fact  that  one  of  the 
shots  entered  the  ceiling  of  the  bedroom,  and  that  two  others  missed, 
is  of  very  little  consequence,  if  it  be  true,  as  the  testimony  certainly 
tended  to  show  that  the  defendant  pursued  the  deceased,  and  de- 
liberately fired  a  fourtli  shot  into  her  body  at  such  close  range  as 
to  burn  her  clothing.  It  is  undoubtedly  true  that  this  court  has 
power,  in  a  capital  case,  to  review  the  facts,  and  to  set  aside  a  ver- 
dict of  conviction,  when  not  supported  by  sufficient  evidence,  or 
when  it  appears  tliat  injustice  has  been  done.  But  where  there  is  a 
conflict  in  the  evidence,  or  where  opposing  inferences  are  to  be 
drawn  from  the  facts,  it  is  the  province  of  the  jury  to  determine 
what  tlie  truth  is;  and  the  verdict,  under  such  circumstances,  is 
conclusive  upon  the  courts.  The  evidence  in  this  case  would 
hardly  warrant  a  verdict  that  the  shooting  was  without  intent  to 
kill,  or  without  deliberation  and  premeditation.     The  facts  and 
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circumstances  testified  to  justified  the  jury  in  finding  that  the 
shooting  was  intentional,  and  that  it  was  the  result  of  sufficient 
deliberation  and  premeditation  on  the  part  of  the  accused  to  war- 
rant the  verdict  We  think,  therefore,  that  this  court,  under  such 
circumstances,  would  not  be  warranted  in  interfering  with  the 
determination  of  the  jury  upon  the  facts. 

There  are  three  exceptions  in  the  record  which  have  been  argued 
by  the  defendant's  counsel,  and  which  require  a  brief  notica  The 
husband  of  the  deceased  was  sworn  as  a  witness,  and  testified  to 
their  marriage ;  how  the  defendant  became  acquainted  with  his 
wife,  and  the  fact  that  he  frequently  visited  her  at  their  home ; 
that  shortly  after  the  birth  of  the  child  the  wife  disappeared,  and 
the  witness  did  not  see  her  again  until  her  death.  It  was  com- 
petent for  the  prosecution  to  prove  the  fact  that  the  deceased  was 
the  wife  of  another  man  ;  that  the  defendant  had  enticed  her  away 
from  her  husband,  and  was  living  in  meretricious  relations  with 
her  at  the  house  where  the  oflfense  was  committed.  The  defendant 
certainly  knew  that  the  deceased  was  untrue  to  her  husband,  and 
there  was  evidence  in  the  case  from  which  the  jury  might  find 
that  he  suspected  that  she  was  also  untrue  to  him;  that  jealousy 
and  ill  feeling  were  the  result  of  these  suspicions,  which  might 
have  furnish  a  possible  motive  for  the  commission  of  the  oflfense. 
The  relations  of  the  parties  to  each  other,  and  the  facts  leading  up 
to  such  relations,  were  competent  for  the  consideration  of  the  jury. 
While  an  adequate  motive  for  the  act  is  not  indispensable  to  a 
conviction,  yet  any  fact  from  which  the  jury  might  legitimately 
find  or  infer  such  motive  acting  upon  the  defendant's  mind  was 
competent 

The  prosecution  proved  by  a  witness  who  had  a  conversation 
with  the  defendant  the  afternoon  of  the  day  of  the  shooting  that  he 
showed  her  a  pistol,  remarking  at  the  same  time  that  "  this  means 
business  some  day."  The  testimony  of  this  witness  tended  to 
prove,  not  only  that  the  defendant  had  the  pistol  in  his  possession 
at  the  time,  but  that  he  intended  to  use  it  upon  some  one. 
Whether  for  the  purpose  of  protecting  himself  against  the  husband 
of  the  woman  with  whom  he  was  living,  or  upon  the  deceased, 
was  for  jury  to  say,  under  all  the  circumstances  of  the  case. 
It  has  been  suggested  that  this  was  a   mere  idle  or  boastful 
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remark,  but  we  cannot  affirm  that  such  was  the  fact,  as  matter  of 
law. 

The  prosecution  put  in  evidence  a  number  of  letters  written  bj 
the  deceased  to  the  defendant  at  various  times  during  the  period 
after  the  deceased  had  separated  from  her  husband  and  attached 
herself  to  the  defendant.  They  were  found  in  the  defendants 
trunk  after  the  homicide,  and  were  admitted  in  evidence  under  ob- 
jection and  exception  from  the  defendants  counsel.  The  letters 
appear  on  their  face  to  be  of  the  most  affectionate  character,  and 
manifest  a  deep  interest  on  the  part  of  the  writer  in  the  defendant's 
welfara  They  indicate  very  clearly  that  she  understood  the  de- 
fendant to  be  the  fatherof  her  child.  It  appeared  from  other  evidence 
in  the  case  that  the  deceased  at  the  time  of  her  death  was  pregnant, 
and  that  the  defendant  knew  it  We  think  that  the  trial  court  com- 
mitted no  legal  error  in  admitting  these  letters  in  evidence.  They 
were,  perhaps,  not  admissible  for  the  purpose  of  proving  any  fact 
stated  in  them,  but  only  for  the  purpose  of  showing  how  the  de- 
ceased regarded  her  relations  with  the  defeiidanU  The  letters  must 
have  presented  to  his  mind  a  true  picture  of  his  real  situation. 
Though  still  but  nineteen  years  of  age,  and  unmarried,  they  could 
not  fail  to  impress  him  with  the  thought  that  in  a  certain  sense,  at 
least,  he  had  assumed  all  the  burdens  and  responsibilities  of  a 
family.  Though  the  letters,  as  already  stated,  were  couched  in 
the  most  affectionate  terms,  they  apprised  him  of  the  claims  which 
the  deceased  made,  and  of  her  dependence  upon  him.  Whether 
the  situation  in  which  he  was  placed,  as  depicted  in  these  letters, 
furnished  a  sufficient  motive  for  him  to  terminate  the  relations  in 
the  way  that  he  did,  was  a  question  for  the  jury.  The  motive  for 
the  commission  of  a  homicide  is  always  open  to  inquiry  at  the  trial, 
and  considerable  latitude  in  the  proof  is  always  allowed.  As  waa 
said  by  Judge  Parker  in  Hendrickson  v.  People,  10  N.  Y.  31 : 
"Just  in  proportion  to  the  depravity  of  the  mind  would  a  motive 
be  trifling  and  insignificant  which  might  prompt  to  the  commission 
of  a  great  crime.  We  can  never  say  the  motive  was  adequate  to 
the  offense;  for  human  minds  would  differ  in  their  ideas  of  ade- 
quacy according  to  their  estimate  of  the  enormity  of  crime,  and  a 
virtuous  mind  would  find  no  motive  sufficient  to  justify  the  feloni- 
ous taking  of  a  human  life."     It  would  be  impossible  for  us  to  say 
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that  the  entanglenienls  in  which  the  defendant  became  involved 
inconsequence  of  his  relations  with  the  deceased,  which  were  pre- 
sented to  his  mind  by  the  letters  in  question,  might  not  have  in- 
fluenced his  subsequent  conduct  in  causing  her  death.  At  all 
events,  it  was  not,  we  think,  legal  errof  to  allow  the  letters  to  go 
to  the  jury.  The  letters  were,  it  is  true,  simply  the  statements  of 
the  deceased ;  but  they  had  been  found  in  the  defendant's  posses- 
sion, and  presumptively  iheir  contents  were  known  to  him."  Tliey 
were  just  such  letters  as  a  wife  would  be  expected  to  address  to 
an  absent  husband.  They  conveyed  to  the  defendant  the  idea 
that  the  deceased,  at  least,  considered  their  relations  permanent, 
and  practically  that  of  husband  and  wife.  It  cannot  be  denied 
that  letters  or  other  statements  of  the  deceased  that  came  to  the 
knowledge  of.  the  defendant  might  under  certain  circumstances, 
furnish  a  motive  for  the  defendants  act.  If,  for  instance,  these 
letters  discloscil  to  his  mind  the  fact  that  the  deceased  was  in  posses- 
sion of  some  dangerous  secret  concerning  him,  which  he  was 
anxious  should  never  be  known,  they  would  be  admissible  as  fur- 
nishing a  key  to  his  conduct,  and  a  possible  motive  for  putting 
her  out  of  the  way.  They  were  admissible  if  they  contained  any 
threats  or  other  statements  that  had  any  bearing  on  the  question 
of  motiva  While  it  would  be  difficult  for  us  to  say  that  they 
do  contain  anything  of  that  character,  it  must  be  borne  in  mind 
that  the  motives  which  prompt  the  mind  to  the  commission  of 
crime  are  frequently  obscure,  often  trivial,  and  never  adequate. 
But  suppose  we  assume  that  the  letters  contain  nothing  from  which 
the  jury  could  find  or  infer  a  motive  for  the  homicide  ;  how  could 
they,  in  any  proper  or  legal  sense,  have  prejudiced  the  defendant  ? 
If  they  were  mere  harmless  love  letters,  as  they  seem  to  be,  they 
proved  nothing  that  had  not  already  been  proven  by  the  fact  that 
the  deceased  left  her  husband  for  the  defendant  The  zeal  of  a 
prosecuting  officer  frequently  projects  into  a  criminal  case  some 
piece  of  evidence  which  is  not  strictly  admissible,  or  is  so  near  the 
border  line  as  to  become  debatable.  The  exception  in  this  case 
raises  just  such  a  question.  But  it  is  not  every  error  that  can  be 
gleaned  from  the  record  of  a  trial  that  will  warrant  this  court  in 
reversing  the  judgment  The  statute  requires  us  to  decide  the 
case  without  regard  to  technical  errors  or  defects,  or  to  exceptions 
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which  do  not  affect  the  substantial  rights  of  the  parties.  Code 
Civ.  Proc.  §542.  The  only  disputed  questions  of  fact  in  this  case 
where  the  intent  of  the  defendant^  deliberation,  and  premeditatioQ. 
It  is  difiBcult,  if  not  impossible,  to  conceive  how  these  letters,  if 
they  contained  nothing  bearing  on  the  question  of  motive,  could 
possibly  have  prejudiced  the  defendant  in  the  consideration  of  these 
questions.  If  they  did  not  prove  motive,  or  tend  to  prove  it,  then 
the  case  for  the  people  was  as  strong  without  as  with  them,  since 
they  proved  nothing  at  all  that  had  not  already  been  established. 
In  the  administration  of  criminal  justice,  this  court,  before  dis- 
turbing a  judgment  for  an  erroneous  ruling  at  the  trial,  should  be 
able  to  see  that  the  ruling  tended  in  some  way  to  prejudice  the 
rights  of  the  defendant  Any  other  rule  would  render  the  statute 
to  which  I  have  referred  a  dead  letter.  Assuming  that  the  letters 
proved  nothing  for  the  people,  they  proved  nothing  against  the  de- 
fendant If  we  cannot  see  that  they  tended  legitimately  to  preju- 
dice the  defendant  we  ought  not  to  imagine  or  speculate  upon 
the  possibility  that  the  jury  may  have  given  them  some  weight  to 
which  they  were  not  entitled.  This  would  render  every  possible 
error  in  a  prolonged  trial  a  ground  for  granting  a  new  trial.  The 
contention  of  the  learned  counsel  for  the  defendant  is  that  letters  of 
the  deceased,  sent  to  the  defendant,  and  found  in  his  possession, 
are,  as  matter  of  law,  incompetent  evidence  under  all  circumstances. 
That  proposition  is  not,  we  think,  correct  It  depends  upon  the 
contents  of  the  letters,  and  the  nature  of  the  information  which 
they  convey  to  the  mind  of  the  accused ;  and,  if  the  letters  in 
question  contain  nothing  bearing  on  the  question  of  motive,  they 
were  harmless  and  of  no  account,  unless  they  contain  some  matter 
on  other  subjects  calculated  to  prejudice  the  defendant  We  are 
unable  to  find  anything  in  them  that  could  have  the  slighest  ten- 
dency in  that  direction  before  any  fair  jury.  When  they  were 
offered  at  the  trial,  the  defendant's  counsel  pointed  out  .nothing  in 
them  that  was  objectionable  on  this  ground  ;  and  without  calling 
our  attention  now  to  anything  of  that  character,  he  contents  him- 
self with  the  point  they  were  inadmissible  because  they  were  only 
statements  of  the  deceased.  Under  these  circumstances  it  is  not 
the  duty  of  this  court  to  hold  that  the  letters  were  hurtful  to  the 
defendant's  case  on  some  imaginary  ground,  even  if  they  were  not 
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strictly  competent  It  is  impossible  to  say  with  any  reason  that 
the  result  of  the  trial  could  have  been  different  if  the  letters  had 
not  been  introduced  at  all.  If  they  had  been  excluded  by  the 
court  as  immaterial,  the  case  against  the  defendant  would  have 
remained  the  same,  and  there  is  not  the  slightest  ground  for  the  be- 
lief that  the  jury  could  or  would  have  rendered  any  other  verdict. 

On  the  whole,  we  think  that  the  defendant  has  had  a  fair  trial, 
that  the  evidence  was  entirely  sufficient  to  warrant  the  verdict, 
that  no  errors  of  law  were  committed  upon  the  trial  to  his  prejudice, 
and    that  the  judgment  must  be  affirmed. 

All  concur,  except  Bartlett  and  Martin,  JJ.,  who  dissent  on  the 
ground  that  the  letters  from  the  deceased  to  the  defendant  were 
inadmissible  and  prejudicial. 

Judgment  affirmed. 


®ourt  of  ^ppeaK 

November  23,  18»7. 
PEOPLE  v.  WILLIAM  J.  KOERNER 

1.  EVTOKNCK — NON-KXPERT. 

A  question,  which  is  not  one  calling  for  the  opinion  of  an  expert,  but 
relates  merely  to  facts  which  are  within  his  knowledge,  is  not  obnoxious 
to  the  objection  that  the  witness  has  not  been  shown  to  be  an  expert. 

2.  6ahe. 

On  a  trial  for  murder  where  defect  of  reason  is  interposed  as  a  defense, 
witnesses  for  the  prosecution,  who  examined  the  defendant  immediately 
after  the  homicide,  and  qualify  as  medical  experts  and  state  the  grounds 
of  their  opinions,  may  testify  that,  in  their  opinion,  he  was  simulating  or 
shamming  unconsciousness. 

<8.  Same— Physician. 

Where  the  testimony  of  a  physician  is  sought  to  be  excluded  under  the 
provisions  of  section  834  of  the  Civil  Code,  the  burden  is  upon  the  party 
seeking  to  exclude  it  to  bring  the  case  within  it^  provisions.  He  must 
make  it  appear,  not  only  that  the  information  which  he  seeks  to  exclude 
was  acquired  by  the  witness  while  attending  the  patient  in  a  professional 
capacity,  but  also  that  it  was  necessary  to  enable  him  to  perform  some 
professional  act. 
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4.  Criminal  law— Trial— Striking  out  btidencb. 

Where  the  defendant  consented  to  the  striking  out  of  evidence  from  the 
case,  he  is  not  in  a  position  to  avail  himself  of  an  error  committed  in  its 
admission,  or  in  striking  it  out  and  directing  the  Jury  to  disregard  it. 

5.  Same— NoN-EXPBRT. 

Upon  a  question  of  sanity  or  insanity,  lay  witnesses  may  be  examined  as 
to  the  acts  and  conduct  of  the  party,  and  may,  upon  giving  such  evidence, 
be  permitted  to  testify  whether  such  acts  or  conduct  impressed  them  ss 
rational  or  irrational. 

6.  Same— Order  op  trial. 

The  provisions  of  section  888  of  the  Criminal  Code  are  a  mere  formula- 
tion of  the  rules  which  previously  existed  in  regard  to  the  order  of  proof 
in  civil  and  criminal  cases;  but  it  is  within  the  discretion  of  the  court  ta 
vary  these  rules.  It  is  within  the  discretion  of  the  judge  to  admit  test!- 
mony  bearing  upon  the  original  case  at  a  later  stage  of  the  trial,  and  un- 
less such  discretion  is  abused,  it  constitutes  no  error. 

7.  Same— Witness— Credibility. 

The  fact  that  the  evidence,  given  by  a  witness,  is  contradictory  of  that 
previously  given  by  him  and  is  improbable,  is  no  cause  for  the  reversal  of 
the  judgment,  especially  where  the  verdict  was  not  dependent  upon  that 
evidence  alone. 

8.  Same— Insanity. 

There  is  no  authority  or  principle  of  the  law  of  evidence  that  wiU  adr 
mit  proof  of  insanity  or  other  disease  by  mere  reputation  in  the  family. 

9.  Same— Charge. 

Where  all  supposed  errors,  contained  in  tlie  principal  charge,  are  com 
pletely  eliminated  from  the  case  by  the  court  in  charging  as  requested  by 
the  defendant,  and  the  jury  is  instructed  in  a  manner  which  prevents  any 
misapprehension  by  it  as  to  the  law  controlling  tlie  question  of  insanity, 
the  exceptions  to  the  principal  charge  will  not  justify  the  court  in  disturb- 
ing the  judgment. 

10.  Same— Evidence — Admission. 

A  party's  acquiescence,  to  have  the  effect  of  an  admission,  must  exhibit 
some  act  of  voluntary  demeanor  or  conduct.  When  the  claimed  acquies- 
cence is  in  the  conduct  or  in  the  language  of  others,  it  must  plainly  appear 
that  such  language  or  conduct  was  fully  known  and  fully  understood  by 
the  party  before  any  inference  can  be  'drawn  from  his  passiveness  or 
silence.  The  circumstances  must  not  only  be  such  as  afford  him  an  op- 
portunity to  act  or  to  speak,  but  also  such  as  will  properly  or  naturally 
call  for  some  action  or  reply  from  men  similarly  situated. 

11.  Same. 

When  a  person  is  asleep,  intoxicated,  or  deaf,  or  a  foreigner  unable  ta 
understand  the  language  employed,  he  cannot  be  prejudiced  by  statements- 
made  by  others  in  his  presence. 
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12.  Samb. 

If  his  condition  as  to  consciousness  is  a  matter  of  dispute,  the  statement 
in  his  presence  is  incompetent,  though  the  people  are  entitled  to  go  to  the 
Jury  on  the  question  whether  the  defendant  was  really  unconscious  or 
merely  shamming. 

18.  8ame~Harmful  eruob. 

The  burden  of  showing  that  an  error  in  the  admission  of  incompetent 
testimony  is  harmful  is  not  upon  the  appellant.  It  rests  with  the  respond- 
ent to  show  that  it  was  harmless  and  could  by  no  possibility  have  preju- 
diced the  defendant. 

Appeal  from  a  judgment,  convicting  defendant  of  murder  ia 
the  first  degree,  and  from  an  order  denying  a  motion  for  a  "new 
trial. 

Abraham  Levy,  for  appellants 

John  D.  Lindsay,  for  respondent 

•  MARTIN,  J.— In  October,  1896,  the  defendant  was  indicted 
for  the  crime  of  murder  in  the  first  degree.  He  was  charged  with 
having  willfully,  feloniously,  and  with  malice  aforethought  killed 
Bose  A  Redgate.  The  action  was  brought  to  trial  at  the  Febru- 
ary term  of  the  New  York  court  of  general  sessions  in  1897,  and 
evidence  was  given  showing  that  on  the  afternoon  of  the  23d  day 
of  September,  1896,  the  decedent  was  shot  by  a  pistol  in  the  hands 
of  the  defendant,  which  resulted  in  her  death  upon  the  same  djiy. 
The  shooting  took  place  on  Seventh  avenue,  between  Thirteenth 
and  Fourteenth  streets,  in  the  city  of  New  York.  That  the  de- 
cedent was  shot  by  a  pistol  in  the  hands  of  the  defendant  is  not 
denied.  But  he  insists — Fir-st,  that  the  shooting  was  accidental; 
that  his  purpose  was  to  commit  suicide,  which  he  attempted  by 
placing  the  pistol  to  his  head,  when  to  prevent  it  the  decedent 
grasped  the  pistol,  and  it  was  accidentally  discharged,  causing  the 
injury  which  resulted  in  her  death;  and,  second,  that  when  the 
homicide  occurred  he  was  laboring  under  such  a  defect  of  reason 
as  not  to  know  the  nature  and  quality  of  his  act,  or  that  it  was 
wrong. 

On  the  trial  evidence  was  introduced  upon  the  part  of  the  prose- 
cution tending  to  show  that  the  defendant,  with  premeditation  and 
deliberation,  willfully  and  intentionally  shot  land  killed  the  dece- 
VoL.  XII— 64 
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dent;  that  he  shot  her  three  times,  and  that  two  of  the  wounds 
inflicted  were  of  a  fatal  character;  that  the  relations  which  had 
previously  existed  between  the  defendant  and  decedent  were  of  an 
affectionate  nature ;  that  the  defendant  had  solicited  her  hand  in 
marriage  and  an  engagement  had  existed  between  them ;  that  her 
parents  were  opposed  to  her  marrying  him  upon  the  grounds  of 
his  former  dissipation  and  generally  bad  habits ;  that  a  difficulty, 
or  at  least  a  disagreement,  had  arisen  between  the  defendant  and 
her  father  by  reason  of  such  opposition,  and  that  the  defendant, 
in  substance,  told  him  if  he  did  not  marry  the  decedent  no  one 
-elsf  should.  Without  attempting  to  state  the  evidence  in  detail, 
it  may  be  said  generally  that  it  tended  to  establish  the  defend- 
ant's guilt  of  the  crime  charged,  and  was  sufficient  to  justify  the 
court  in  submitting  that  question  to  the  jury  and  to  uphold  its 
verdict. 

The  evidence  introduced  on  the  part  of  the  defendant  as  to  the 
manner  in  which  the  homicide  occurred  was  perhaps  sufficient  to 
have  justified  the  jury  in  finding  that  he  did  not  intend  to  kill  the 
decedent  The  proof  as  to  just  what  occurred  at  the  time  was  not 
very  definite  or  clear.  Still,  the  fact  that  the  pistol  was  in  the 
defendant's  hands,  and  in  his  alone,  coupled  with  the  fact  that 
there  were  three  shots  fired  from  the  defendant  towards  the  dece- 
dent, tended  to  show  that  he  intentionally  shot  and  killed  her. 

Upon  the  issue  of  the  defendant's  irresponsibility  a  great  amount 
of  evidence  was  given.  That  of  the  witnesses  called  on  his  behalf 
tended  to  show  that  several  members  of  his  family,  on  the  side  of 
his  father  and  of  his  mother  as  well,  had  been  insane ;  that  he  was 
seriously  injured  when  a  boy ;  that  he  had  scarlet  fever,  and  was 
subject  to  fits,  which  rendered  him  unconscious  during  their  con- 
tinuance ;  and  that  his  acts  for  years  previous  to  the  homicide 
had,  at  times,  been  of  an  irrational  character,  and  such  as  to  indi- 
cate that,  at  those  times,  he  was  laboring  under  a  defect  of  reason. 
On  the  other  hand,  evidence  was  introduced  by  the  people  to 
show  that  no  such  defect  of  reason  existed  at  the  time  of  the 
tragedy,  and  that  the  defendant  was  responsible  for  his  act  It 
must,  however,  be  admitted  that  the  evidence  was  such  as  to  in- 
volve the  question  of  his  responsibility  in  some  doubt  But,  in 
view  of  all  the  evidence,  it  was  clearly  a  question  of  fact  to  be 
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determined  by  the  jury.  The  defendant,  however,  contends  that 
as  the  question  of  his  mental  capacity  was  involved  in  uncertainty, 
and  one  upon  which  there  was  a  sharp  conflict  in  the  evidence, 
the  various  rulings  of  the  court  should  be  carefully  examined,  and 
if  any  errors  were  committed  a  new  trial  should  be  granted  upon 
the  ground  that  the  question  was  doubtful,  and  hence  it  cannot  be 
4aid  that  any  improper  evidence  received,  or  proper  evidence  re- 
jected, could  not  by  any  possibility  have  been  harmful  to  him. 
To  some  extent,  at  least,  this  contention  is  correct  Therefore  it 
becomes  necessary  to  examine  the  various  exceptions  of  the  de- 
fendant, and  detertnine  whether  any  of  them  were  valid,  and,  if 
so.  whether  they  can  be  said  to  have  been  harmless,  and,  conse- 
quently, should  be  disregarded. 

The  first  exceptions  to  which  attention  is  called  in  the  brief  of 
the  learned  counsel  for  the  defendant  relate  to  the  admissibility 
of  the  evidence  of  the  witnesses  Brown,  Harrison,  and  Donovan. 
His  first  contention  is  that  the  court  erred  in  admitting  the  evi- 
dence of  the  witness  Brown  as  to  the  treatment  of  the  defendant 
while  in  the  hospital  on  the  day  of  the  homicide.  The  witness 
was  first  asked :  "  Did  you  give  quinine  for  chills  ?  During  tlie 
seven  years  you  have  been  there  in  the  Tombs  do  you  know 
whether  or  not  you  gave  quinine  for  chills  ?  "  This  was  objected 
to.  The  court  then  asked  the  defendant's  counsel  if  he  desired  to 
examine  the  witness  to  ascertain  if  he  was  enough  of  an  expert  to 
answer  the  question.  He  replied  in  the  negative,  and  the  court 
then  overruled  the  objection.  The  defendant's  counsel  then  stated 
his  objections  to  the  question,  which  were  that  the  evidence  was 
immaterial,  irrelevant,  and  incompetent,  and  that  the  witness  had 
not  been  shown  to  be  an  expert  and  was  not  qualified  to  state. 
The  question  was  then  repeated,  and  the  answer  was  that,  as  a 
rule,  it  was  done,  and  that  in  the  defendant's  case  it  was  kept  up 
for  three  daya  He  also  testified  that  during  that  time  tliey  gave 
him  whisky  ai  well  as  quinine.  That  this  evidence  was  admissi- 
ble, if  the  witness  was  qualified,  is  hardly  denied.  It  may  be 
oonceded  that  the  rule  is  that  before  a  witness  may  be  examined 
as  an  expert  he  must  be  shown  to  be  qualified,  and  still  this  ruling 
be  upheld.  These  questions,  when  examined,  disclose  that  they 
did  not  call  for  any  opinion  of  the  witness  as  an  expert,  but  sim- 
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ply  for  what  was  done  upon  that  occasion;  and  incidentally  for 
the  usual  practice  in  that  hospital.  When  thus  understood,  we 
think  it  clear  that  the  court  committed  no  error  in  admitting  this 
proof.  The  question  was  not  one  calling  for  the  opinion  of  an 
expert,  but  related  merely  to  facts  which  were  within  his  knowl- 
edge. 

The  next  question  is  in  regard  to  the  evidence  of  Dr.  Donovan. 
He  was  asked  whether,  when  he  saw  him  on  the  day  or  evening 
after  the  homicide,  the  defendant  was  simulating  a  fit  This  evi- 
dence was  objected  to  on  the  ground  that  it  was  immaterial, 
irrelevant,  and  incompetent,  and  that  the  competency  of  the  wit- 
ness as  an  expert  had  not  been  established.  The  court  then  sfcited 
to  the  counsel  for  the  defendant  that,  if  he  desired,  he  might  ex- 
amine the  witness  to  ascertain  whether  or  not  he  was  a  qualified 
expert.  That  right  was,  however,  reserved  until  the  cross-exami- 
nation of  the  witnesa  He  was  then  permitted  to  answer  the 
question,  and  testified  that  he  thought  he  was  *^  shamming.'^  lie 
also  testified  that  he  was  a  graduate  of  the  Bellevue  Hospital 
Medical  College;  that  he  was  graduated  in  March,  1886;  that 
since  that  time  he  had  practiced  medicine;  and  that  he  was  a 
regularly  licensed  physician.  He  then  stated  the  grounds  upon 
which  his  answer  was  based,  which,  among  others,  were  that  the 
defendant's  respiration  and  pulse  were  normal;  that  everything 
about  him  appeared  to  be  normal ;  and  the  witness  gave  his  reasons 
in  full  for  believing  that  the  defendant  was  ^^  shamming,"  and 
had  no  fit  at  the  time.  We  think  this  evidence  was  clearly  ad- 
missible, and  that  the  court  committed  no  error  in  its  ruling  upon 
that  subject. 

The  next  and  last  question  under  the  exceptions  to  which  we 
have  referred  arises  as  to  the  admission  of  the  evidence  of  Dr. 
Harrison.  He  was  a  witness  for  the  prosecution,  and  was  asked 
whether,  in  his  opinion,  the  defendant  was  "faking,"  This  was 
objected  to  as  immaterial,  irrelevant,  and  incompetent,  and  also 
upon  the  ground  that  there  had  been  no  proper  foundation  laid. 
The  objection  was  sustained.  The  witness  then  testified  that  he 
made  an  examination  of  the  defendant,  and  was  able  to  form  an 
opinion  as  to  his  condition.  He  was  then  asked  what  his  con- 
dition was,  which  was  objected  to  by  the  defendant  as  immaterial, 
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irrelevant,  and  incompetent,  and  that  no  proper  foundation  had 
been  laid.  The  court  then  asked  the  defendant's  counsel  if  he  de- 
sired to  cross-examine  the  witness  in  relation  to  his  qualifications 
as  an  expert,  and  he  was  cross-examined.  He  testified  that  he 
graduated  from  a  medical  school  in  1895 ;  that  he  was  licensed  to 
practice ;  had  graduated  as  a  doctor  of  medicine  ;  had  seen  persons 
in  epileptic  fits,  while  under  epileptic  spasms,  and  while  under 
epileptic  aura.  Thereupon  the  court  overruled  the  objections, 
and  the  witness  testified  that  the  man's  condition  presented  nothing 
abnormal,  except  his  apparent  unconsciousneas ;  that  his  pulse  was 
normal;  his  respiration  was  normal;  that  the  pupils  of  his  eyes 
were  normal ;  that  his  color  was  normal ;  and  that,  in  his  opinion, 
he  was  shamming  unconsciousness.  We  think  this  evidence  was 
plainly  admissible. 

On  the  trial  Dr.  Ward  was  sworn  as  a  witness  for  the  prosecu- 
tion. He  was  the  physician  in  attendance  upon  the  defendant 
while  in  the  Tombs,  had  treated  and  prescribed  for  him,  and  had 
occupied  that  relation  up  to  the  day  before  his  evidence  was  given. 
He  testified  that  after  the  conclusion  of  that  relation  he  saw  the 
defendant,  asked  him  how  he  was  getting  along  with  his  trial,  and 
other  similar  questions;  that  he  tJjen  said  to  him  he  had  a  letter, 
asked  him  to  look  at  the  envelope,  and  open  and  read  it,  and  told 
him  that  he  wanted  to  ask  him  something  about  it;  that  the 
defendant  took  the  letter,  appeared  to  read  it  twice,  when  the 
doctor  asked  him  who  wrote  it,  and  he  replied,  "  Kosa  Redgate ; " 
that  he  asked  the  defendant  if  the  contents  of  the  letter  were  true, 
to  which  he  replied,  "  Yes;  she  wouldn't  write  anything  that  is 
not  true ;  but  she  must  have  been  influenced  to  write  that  by 
some  of  my  enemies.''  This  witness  was  also  permitted  to  testify 
that  while  in  court  the  defendant  appeared  to  be  in  a  sort  of 
"dopy"  condition,  while  in  the  Tombs  he  seemed  to  be  bright, 
and  comprehend  everything  around  there,  and  looked  bright  and 
all  right  This  evidence  was  objected  to  by  the  defendant  The 
objection  was  overruled,  and  he  duly  excepted.  He  now  contends 
that  the  evidence  was  prohibited  by  section  834  of  the  Code  of 
Civil  Procedure.  That  section  provides :  "A  person  duly  author- 
ized to  practice  physic  or  surgery,  shall  not  be  allowed  to  disclose 
any  information  which  he  acquired  in  attending  a  patient,  in  a 
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professional  capacity,  and  which  was  necessary  to  enable  him  to 
act  in  that  capacity."  The  testimony  of  this  witness  was  to  the 
effect  that  his  knowledge  of  the  facts  to  which  he  testified  was  not 
acquired  while  attending  the  defendant  in  his  professional  capacity, 
and,  besides,  that  he  told  the  defendant  that  he  was  not  at  that 
time  acting  as  his  physician.  It  becomes  quite  manifest,  from  an 
examination  of  the  record,  that  the  knowledge  of  the  witness  of 
the  matters  to  which  his  testimony  related  was  not  acquired  while 
attending  the  defendant  in  a  professional  capacity,  that  it  was  not 
necessary  to  enable  him  to  act  in  that  capacity,  and  that  the  defend- 
ant well  understood  that  he  was  not  talking  with  him  as  a  physi- 
cian, but  as  an  individual  only.  The  most  important  part  of  the 
evidence  of  this  witness  related  to  a  letter  written  by  the  decedent, 
which  was  read  by  the  defendant,  and  to  his  statements  in  regard 
to  it  We  are  of  the  opinion  that  this  evidence  was  properly 
admitted,  and  that  the  defendant's  exceptions  were  invalid.  People 
v.  Schuyler,  106  N,  Y.  298,  12  N.  E.  783 ;  People  v.  Hoch,  150 
N.  Y.  291,  803,  44  N.  E.  976.  Where  the  testimony  of  a  physi- 
cian is  sought  to  be  excluded  under  the  provisions  of  that  section 
of  the  Code,  the  burden  is  upon  the  party  seeking  to  exclude  it  to 
bring  the  case  within  its  provisions  He  must  make  it  appean 
not  only  that  the  information  which  ^e  seeks  to  exclude  was 
acquired  by  the  witness  while  attending  the  patient  in  a  profes- 
sional capacity,  but  also  that  it  was  necessary  to  enable  him  to 
perform  some  professional  acL  Edington  v.  Insarance  Co.  77 
N.  Y.  564;  People  v.  Schuyler,  supra ;  Fisher  v.  Fisher,  129  N.  Y. 
654,  29  K  E.  951. 

Near  the  close  of  the  evidence,  however,  and  when  the  prosecu- 
tion rested  for  a  second  time,  the  court  said :  "  I  desire  to  strike 
from  the  minutes,  or  from  the  record,  the  whole  of  the  testimony 
given  by  Dr.  Ward,  and  I  desire  to  instruct  the  jury  that,  in  the 
consideration  of  this  case,  they  are  to  pay  no  attention  to  the 
testimony  given  by  Dr.  Ward ;  and  I  ask  you,  gentlemen,  to 
remove  from  your  mind  any  impression  his  testimony  may  have 
made.  Now,  Mr.  Levy,  I  presume,  will  make  his  formal  motion. 
Mr.  Levy :  I  think  I  had  better  defer  that  until  I  see  wlieiher 
there  will  be  anything  in  the  way  of  surrebuttal  testimony.  The 
Court :  We  will  wait  for  you,  then.     You  may  consider  it  a  few 
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minutes."  The  defendant  then  rested.  Whether  we  are  to  regard 
this  as  a  positive  act  by  the  court  striking  ou:  ihe  evidence,  or 
whether  it  was  a  suggestion  to  the  defendants  counsel  that  upon 
a  formal  motion  it  would  be  stricken  out,  is  not  quite  clear.  But, 
as  the  defendant  contends  that  the  evidence  was  stricken  out,  we 
shall  assume  that  to  be  the  case,  and  dispose  of  the  question 
accordingly.  We  find  in  the  record  no  objection  or  exception  to 
the  action  of  the  court  in  that  respect  As  the  greater  portion  of 
the  evidence  was  objected  to  by  the  defendant,  and  as  the  record 
discloses  no  objection  to  its  being  stricken  out,  we  think  it  must 
be  assumed  that  the  defendant  consented,  and,  consequently,  if  any 
error  was  committed  in  its  admission,  or  in  striking  it  out  and 
directing  the  jury  to  disregard  it,  the  defendant  is  not  in  a  position 
to  avail  himself  of  it  People  v.  Wilson,  141  N.  Y.  185,  189,  Sd 
N.  K  230;  People  v.  Schooley,  149  N.  Y.  ^9,  103,  43  N.  K  536. 
Moreover,  we  think  it  is  quite  obvious  that  the  substantial  rights 
of  the  defendant  could  not  have  been  affected  by  eliminating  that 
testimony  from  the  case  and  directing  the  jury  to  disregard  it 

The  next  rulings  criticised  are  those  of  admitting  an  afiidavit 
made  by  the  defendant  on  the  7th  day  of  November,  1895,  which 
was,  in  substance,  an  information  against  a  bartender  for  selling 
strong  and  spirituous  liquors  on  the  5th  day  of  that  month,  and 
in  admitting  his  testimony  given  as  a  witness  upon  three  separate 
trials  which  took  place  between  the  11th  of  December  of  the  same 
year  and  the  13th  of  July,  1896.  This  evidence  was  admitted  for 
the  express  purpose  of  proving  the  acts  of  the  defendant  to  rebut 
the  evidence  relied  upon  by  him  to  show  that  he  was  irrational 
when  the  homicide  occurred.  After  that  proof  had  been  admitted, 
the  witness  House  was  permitted  to  testify  that  the  testimony  and 
acts  of  the  defendant  on  those  occasions  impressed  him  as  rational 
It  is  an  established  rule  of  evidence  in  this  state  that,  upon  a  ques- 
tion of  sanity  or  insanity,  lay  witnesses  may  be  examined  as  to  the 
acts  and  conduct  of  the  party,  and  that  upon  giving  such  evidence 
they  may  be  permitted  to  testify  whether  such  acts  or  conduct 
impressed  them  as  rational  or  irrational.  We  think  this  evidence 
was  within  the  rule  thus  established.  The  testimony  to  the  effect 
that  the  defendant  was  engaged  in  procuring  the  enforcement  of 
the  excise  law,  that  he  made  complaints,  was  examined  as  a  wit- 
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ness,  and  his  acts  in  connection  therewith,  were  some  evidence 
bearing  upon  the  question  of  his  mental  integrity,  and  if  they 
impressed  the  witness  observing  them  as  rational,  the  prosecution 
was  entitled  to  the  benefit  of  that  proof,  and  we  think  the  court 
properly  admitted  it 

On  the  trial,  after  the  defendant  had  rested,  the  prosecution  was 
permitted  to  introduce  the  evidence  of  two  witnesses  as  to  the 
transaction  which  resulted  in  the  death  of  the  deceased.  It  must 
be  conceded  that  the  evidence  might  more  properly  have  been 
produced  by  the  prosecution  and  made  a  part  of  its  evidence  in 
chief.  The  contention  of  the  appellant  is  that  the  court  had  no 
right  to  admit  this  evidence  after  the  defendant  had  rested,  and 
that  it  constituted  an  error  for  which  the  judgment  should  be 
reversed.  As  sustaining  that  contention,  he  relies  upon  section 
888  of  the  Code  of  Criminal  Procedure.  That  section  provides : 
"The  jury  having  been  impaneled  and  sworn,  the  trial  must  pro- 
ceed in  the  following  order :  (1)  The  district  attorney  or  other 
counsel  foj^*  the  people,  must  open  the  case,  and  offer  the  evidence 
in  support  of  the  indictment ;  (2)  the  defendant  or  his  counsel  may 
then  open  his  defense,  and  offer  his  evidence  in  support  thereof ; 
(8)  the  parties  may  then,  respectively,  offer  rebutting  testimony, 
but  the  court,  for  good  reason,  in  furtherance  of  justice,  may 
permit  them  to  offer  evidence  upon  their  original  case."  The 
appellant  argues  that,  as  a  matter  of  law,  the  prosecution  had  no 
right  to  introduce  this  evidence,  and  that  the  court  possessed  no 
authority  to  admit  it,  unless  it  was  affirmatively  shown  that  there 
was  some  good  reason,  in  the  furtherance  of  justice,  wby  the 
evidence  should  have  been  admitted  at  that  time.  The  provisions 
of  section  888  are  a  mere  formulation  of  the  rules  which  previously 
existed  in  regard  to  the  order  of  proof  in  civil  and  criminal  casea 
But  it  has  always  been  regarded  as  within  the  discretion  of  the 
court  to  vary  those  rules.  That  in  this  case  the  learned  judge  was 
authorized  to  exercise  his  discretion  upon  the  question  whether 
the  evidence  of  these  witnesses  should  be  admitted  at  that  stage  of 
the  trial  there  is  no  doubt,  and  unless  his  discretion  was  abused  it 
constitutes  no  error.  Leigh  ton  v.  People,  88  N.  Y.  117.  In  the 
case  cited  it  was  held  that  upon  the  trial  of  a  criminal  action  it  is 
in  the  discretion  of  the  court  to  allow  the  prosecution  to  give 
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evidence  in  aid  of  the  case  already  made,  after  the  defense  has 
rested,  although  the  evidence  is  in  contradiction  of  matter  sworn 
to  by  the  prisoner.  While  it  may  be  properly  said  that  if  the 
testimony  of  those  witnesses  was  known  and  understood  by  the 
district  attorney  when  he  rested  he  should  have  called  them  as 
witnesses  before  that  time,  yet  it  was  discretionary  with  the  court 
to  permit  their  testimony  afterwards,  and  we  find  nothing  in  the 
record  sufficient  to  justify  this  court  in  holding  that  there  was  an 
abuse  of  that  discretion.  Consequently  the  judgment  should  not 
be  disturbed  on  account  of  that  ruling. 

The  next  ground  upon  which  the  defendant  claims  that  the 
judgment  should  be  reversed  is  that,  as  the  evidence  given  by  the 
witness  Fowler  was  contradictory  of  that  previously  given  by  him, 
and  was  improbable,  it  should  have  been  disregarded  by  the  jury, 
and  therefore  this  co^rt  should  reverse  the  judgment  and  grant  a 
new  trial  The  credibility  of  this  witness,  and  the  effect  which 
was  to  be  given  to  his  evidence,  were  clearly  for  the  jury  to  deter- 
mine. This  principle  seems  to  have  been  recognized  by  the 
defendant,  as,  at  his  request,  the  court  expressly  charged  that,  if 
any  of  the  witnesses  had  willfully  testified  falsely,  the  jury  had  a 
right  to  disregard  such  testimony,  even  though  it  was  not  contra- 
dicted or  impeached.  Moreover,  how  much  effect  may  have  been 
given  to  that  evidence  is  in  no  way  disclosed.  It  may  have  been 
entirely  disregarded,  and  still  the  jury  have  found  the  defendant 
guilty  of  the  crime  charged.  As  the  verdict  was  not  dependent 
upon  that  evidence  alone,  it  is  not  within  the  province  of  this 
court  to  reverse  the  judgment  upon  the  ground  that  it  was  not 
entitled  to  credit 

The  next  ground  of  error  alleged  is  that  the  court  erred  in 
striking  out  the  evidence  touching  the  insanity  of  Julia  Barth  and 
her  incarceration  in  an  insane  asylum.  The  defendant's  father 
was  called  as  a  witness,  and  testified,  without  objection,  that  Mrs 
Barth,  a  great-aunt  of  the  defendant,  was  insane,  confined  in  the 
West  Pennsylvania  Hospital  as  an  insane  person  for  the  period  of 
six  months  in  1872,  and  that  she  was  at  the  time  of  the  trial  being 
cared  for  at  home  by  her  daughter.  Upon  cross-examination  it 
appeared  that  the  only  knowledge  the  witness  had  of  the  subject 
he  received  from  information  given  him  by  her  children  and 
Vol.  XII— 66 
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liusband.  The  court,  upon  ascertaining  that  the  witness  had  no- 
personal  knowledge  of  the  facts  as  to  which  he  testified,  struck  out 
his  testimony,  upon  the  ground  that  it  was  not  the  best  evidence, 
but  mere  hearsay,  and  the  defendant  duly  excepted.  The  appel- 
lant now  contends  that  the  fact  that  Mrs.  Barth  was  insane  could 
be  properly  proved  by  showing  that  it  was  a  matter  of  common 
reputation  in  her  family,  and  invokes  the  rule  which  is  sometimes 
applied  when  a  question  of  pedigree  is  involved.  We  think  that 
the  rule  has  no  application  hera  While  the  term  "  pedigree,"  a» 
usually  employed  in  the  rule  of  evidence  relating  to  that  subject, 
embraces  birth,  marriage,  and  death,  and  the  times  when  these  events 
occurred,  still  even  in  those  cases  the  rule  relating  to  the  admissioD 
of  hearsay  evidence  is  restricted  to  the  declarations  of  deceased 
persons  who  are  related  by  blood  or  marriage  to  the  person,  and 
therefore  interested  in  the  question.  But  it  is  to  be  observed  that 
this  rule  applies  only  to  the  declarations  of  deceased  persons,  and 
is  based  principally  upon  the  fact  that  it  is  the  best  evidence  that 
can  be  then  obtained,  and  if  not  admitted  the  facts  could  not,  by 
any  possibility,  be  established.  No  such  condition  existed  here. 
Mr-?.  Barth  was  still  living,  as  were  the  persons  who  informed  the 
witness  of  the  matters  to  which  his  testimony  related.  It  is 
obvious,  therefore,  that  this  evidence  was  inadmissible,  as  it  was 
not  the  best  evidence  and  could  not  be  established  by  mere  reputa- 
tion. Moreover,  we  are  not  aware  of  any  authority  or  principle 
of  the  law  of  evidence  that  would  admit  proof  of  insanity  or  other 
disease  by  mere  reputation  in  the  family.  We  are  of  the  opinion 
that  this  evidence  was  improper,  and  that  the  court  was  justified 
in  striking  it  from  the  record. 

Another  ground  upon  which  the  defendant  seeks  a  reversal  is 
based  upon  alleged  errors  in  the  charge  of  the  trial  judge.  The 
portion  of  the  charge  to  which  he  claims  to  have  excepted^  and 
which  he  now  contends  was  erroneous,  was  as  follows:  "The 
deiendant  interposes  the  defense  of  insanity  for  the  purpose  of 
relieving  himself  from  the  position  which  he  now  occupies.  He 
does  not  claim  that  he  is  now  insane,  but  he  does  claim  that  at  the 
time  he  committed  the  homicide  hewas  insana  This  is  an  affirma- 
tive defense,  and  one  which  the  law  requires  should  be  established 
by  evidence  satisfactory  to  the  jury.     ♦    ♦    •    Another  provision 
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of  the  statute  is  that  a  person  is  presumed  to  be  responsible  for  his 
acts,  and  the  burden  of  proof  is  upon  the  accused  person,  except 
as  otherwise  prescribed ;  so  that  we  start  in  this  case  with  a  pre- 
sumption that  the  defendant,  at  the  time  he  perpetrated  the  act 
which  resulted  in  the  death  of  the  woman,  was  legally  responsible 
for  his  acts,  and  the  burden  of  establishing  his  irresponsibility 
rests  upon  him  to  a  certain  extent"  The  portions  of  the  charge 
quoted  are  but  a  small  part  of  the  instructions  of  the  court  to  the 
jury.  While  it  may  be  that,  if  taken  alone,  they  might  be  con- 
strued as  incorrectly  stating  the  law  in  regard  to  the  burden  of 
proof  where  the  defense  is  insanity,  still,  when  taken  in  connection 
with  the  whole  charge,  we  think  the  jury  was  correctly  instructed 
upon  that  question.  Moreover,  after  the  court  had  finished  its 
principal  charge,  and  the  defendant,  as  be  claims,  had  excepted  to 
the  portions  already  referred  to,  he  made  numerous  requests, 
among  which  were  the  following  :  **I  ask  your  honor  to  charge 
the  jury  that,  upon  the  trial  for  murder,  where  the  defense  inter- 
posed is  the  insanity  of  the  defendant,  he  is  entitled  to  the  benefit 
of  every  reasonable  doubt  resting  upon  the  question  of  his  sanity; 
that,  upon  the  trial  for  murder,  where  the  defense  interposed  is  the 
insanity  of  the  defendant,  the  people  must  establish  the  sanity  of 
the  defendant  beyond  a  reasonable  doubt;  that  if  the  jury  cannot 
say,  beyond  a  reasonable  doubt,  that  the  defendant  was  sane  at 
the  time  of  the  commission  of  the  act,  and  cannot  say  whether,  at 
that  time,  he  was  sane  or  insane,  the  defendant  must  be  acquitted ; 
that  the  defense  of  insanity  need  not  be  proven  beyond  a  reason- 
able doubt;  that  the  jury,  in  considering  this  case,  are  bound  to 
act  upon  the  presumption  that  the  accused — the  defendant — is 
innocent,  and  should  endeavor,  if  possible,  to  reconcile  all  the  cir- 
cumstances of  the  case  with  that  of  innocence ;  that  the  burden  of 
proof  rests  with  the  people  in  this  case  from  the  beginning  to  the 
end  of  the  trial,  and  the  people  are  bound  to  prove  that  the 
defendant  committed  the  crime  charged  in  the  indictment,  and 
that,  at  the  time  of  its  commission,  he  was  in  such  a  condition  of 
mind  as  to  be  responsible  for  his  acts,  and  all  of  which  must  be 
proved  beyond  a  reasonable  doubt,  and  if  this  is  not  so  proved  the 
defendant  is  entitled  to  be  acquitted ;  that  the  jury  must  be  satis- 
fied beyond  a  reasonable  doubt,  from  the  evidence  of  the  case,  of 
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the  sanity  of  the  defendant  at  the  time  of  the  oommission  of  the 
act  charged  in  the  indictment,  and,  if  the  people  fail  to  establish 
the  sanity  of  the  defendant  at  the  time  of  the  commission  of  the 
act  charged  in  the  indictment,  he  cannot  be  convicted  of  any  crime, 
and  is  entitled  to  an  acquittal ;  that  the  people  must  satisfy  the 
jury  beyond  all  reasonable  doubt  that,  at  the  moment  the  act 
alleged  in  the  indictment  was  committed  by  the  prisoner,  the 
defendant  had  reason,  perception  and  understanding  sufficient  to 
enable  him  to  discern  right  from  wrong,  and  that  if  he  had  not,  it 
is  the  duty  of  the  jury  to  acquit  him;  and  that  it  is  the  duty  of 
the  people  to  satisfy  the  jury  beyond  all  reasonable  doubt  that,  at 
the  moment  the  act  alleged  in  the  indictment  was  committed  by 
the  prisoner,  he  had  reason,  perception,  and  understanding  suffi- 
cient to  enable  him  to  discern  right  from  wrong,  with  respect  to 
that  particular  act,  and,  if  he  did  not  the  jury  must  acquit;  that, 
if  the  jury  entertain  a  reasonable  doubt,  from  the  evidence  of  the 
case,  as  to  the  sanity  or  insanity  of  the  defendant  at  the  time  of 
the  commission  of  the  act  charged  in  the  indictment,  he  is  entitled 
to  the  benefit  of  that  doubt,  and  must  be  acquitted;  that,  if  the 
jury  believe  that  the  defendant  did  not  suffer  from  any  mental 
aberration  which  would  absolve  him  from  punishment  for  the  act 
charged  in  the  indictment  prior  to  the  commission  of  the  act  or 
subsequent  thereto,  but  that  such  state  of  mental  aberration  did 
exist  at  the  moment  when  the  act  occurred  which  the  defendant 
stands  charged  with,  he  cannot  be  convicted  of  the  crime  charged 
in  the  indictment,  or  any  other  crime,  and  must  be  acquitted." 
All  these  requests  were  charged  by  the  learned  trial  judge; 
While  we  are  of  the  opinion  that  the  court  in  its  principal  chaise, 
when  read  together,  correctly  stated  the  principles  of  law  which 
relate  lo  the  defense  of  insanity,  yet,  when  we  consider  the  defend- 
ant's requests  which  were  charged  by  the  court,  it  becomes  a  cer- 
tainty that  the  jury  was  correctly  instructed  as  to  the  law.  Any 
supposed  error  contained  in  the  principal  cliarge  was  completely 
eliminated  from  the  case  by  the  court  in  charging  as  requested  by 
the  defendant,  and  the  jury  was  instructed  in  a  manner  which  pre- 
vented any  misapprehension  by  it  as  to  the  law  controlling  that 
question.  Therefore  we  find  nothing  in  the  exceptions  to  tlie  charge 
which  would  justify  us  in  disturbing  the  judgment  in  this  casa 
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The  only  remaining  ground  upon  which  the  defendant  insists 
that  a  new  trial  should  be  granted  is  the  error  of  the  court  in  per- 
mitting Dr.  Harrison  to  testify  to  a  conversation  he  had  with  the 
police  officer  in  the  presence  of  the  defendant  while  he  was  appa- 
rently unconscious,  in  which  he  was  charged  with  "shamming." 
This  witness  was  called  by  the  prosecution,  and  asked  what  he  (the 
defendant)  was  suffering  from,  if  anything;  to  which  he  replied  : 
"  So  far  as  I  could  tell,  he  was  not  suffering  from  anything.  I 
simply  made  a  superficial  examination,  and  found  that  he  presented 
nothing  abnormal,  except  that  he  was  apparently  unconscious." 
Then  followed  this  question :  "  Did  you  have  any  conversation 
with  anybody  in  his  presence  and  hearing  outside  of  that  drug 
store?"  He  answered,  "I  did."  Q.  With  whom?  A.  The 
officer.  Q.  What  did  you  say  to  him  ?  "  This  was  objected  lo  by 
the  defendant  upon  the  ground  that  it  was  immaterial,  irrelevant, 
and  incompetent,  and  that  it  was  not  shown  that  he  was  in  a  con- 
dition or  position  to  understand  or  hear  what  was  said  in  his  pres- 
ence, and  upon  the  further  ground  that  it  had  not  been  shown 
that  he  was  in  a  condition  to  understand  or  know  or  hear  what 
was  said.  These  objections  were  overruled,  and  the  defendant 
excepted.  The  witness  then  testified  that  he  said  to  the  officer 
that  he '* didn't  see  there  was  very  much  the  matter"  with  the 
man;  that  he  was  probably  "faking;"  and  that  he  might  be 
taken  to  the  precinct  That  this  evidence  was  incompetent  and 
improper,  being  mere  hearsay,  or  the  statement  of  the  witness  to 
a  third  person,  unless  made'  under  such  circumstances  as  to  be 
binding  upon  the  defendant,  is  quite  manifest  The  pnly  ground 
upon  which  it  is  or  can  be  properly  claimed  that  this  evidence  was 
admissible  is  that  the  silence  of  the  defendant  amounted  to  an 
acquiescence  in  the  statement  made  by  the  witness,  and  was  there- 
fore binding  upon  him.  That,  under  some  circumstances,  admis- 
sions by  a  party  may  be  implied  from  his  acquiescence  in  the 
statement  of  others,  is  an  established  principle  of  the  law  of 
evidence.  A  party's  acquiescence,  to  have  the  effect  of  an  admis- 
sion, must  exhibit  some  act  of  voluntary  demeanor  or  conduct 
When  the  claimed  acquiescence  is  in  the  conduct  or  in  the 
language  of  others,  it  must  plainly  appear  that  such  conduct  or 
language  was  fully  known   and  fully  understood  by  the  party 
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before  any  inference  can  be  drawn  from  hia  passiveness  or  silence. 
Moreover,  the  circamstances  must  not  only  be  such  as  afforded 
him  an  opportunity  to  act  or  to  speak,  bnt  also  such  as  would 
properly  or  naturally  call  for  some  action  or  reply  from  men  simi- 
larly situated.  Declarations  or  statements  made  in  the  presence  of  a 
party  are  received  in  evidence,  not  as  evidence  in  themselves,  but 
to  asceiiain  what  reply  the  party  to  be  affected  makes  to  them. 
If  he  is  silent  when  he  ought  to  have  denied,  the  presumption  of 
acquiescence  arisea  But  it  is  clearly  otherwise  when  his  silence 
is  of  a  character  which  does  not  justify  such  an  inference.  Thus, 
when  a  person  is  asleep,  or  intoxicated,  or  deaf,  or  a  foreigner 
unable  to  understand  the  language  employed,  he  cannot  be  preju- 
diced by  statements  made  by  others  in  his  presenca  Nor  is  such 
silence  an  assent,  unless  the  statements  were  such  as  to  properly  call 
for  a  responsa 

The  rule  in  regard  to  admissions  inferred  from  acquiescence  in 
the  verbal  statements  of  others  is  to  be  applied  with  careful  dis- 
crimination. As  was  said  by  Best,  C.  J.,  in  Child  v.  Grace,  2 
Car.  &  P.  193:  "Really,  it  is  most  dangerous  evidenca"  It 
should  always  be  received  with  caution,  and  ought  not  to  be 
admitted  unless  the  evidence  is  of . direct  declarations  of  a  kind 
which  naturally  calls  for  contradiction,  or  some  assertion  made  to 
a  party  with  respect  to  his  rights,  in  which,  by  silence,  he  acqui- 
esces. A  distinction  is  recognized  between,  declarations  made  by 
a  party  interested  and  those  made  .by  a  stranger,  it  having  been 
held  that  while  what  one  party  declares  to  the  other  without 
contradiction  is  admissible,  what  is  said  by  a  third  person  may 
notba  Greenl.  Ev.  §§  197,  199;  Whart  Ev.  §  1186  et  seq.; 
Moore  v.  Smith,  14  Serg.  &  R  393 ;  Child  v.  Grace,  2  Car.  &  P. 
193 ;  La  Bau  v.  Vanderbilt,  3  Redf.  384,  895 ;  Gibney  v.  Marchay, 
34  N.  Y.  301,  305  ;  Lanergan  v.  People,  39  N.  Y.  39 ;  People  v. 
Holfelder,  5  K  Y.  Cr.  R  179 ;  People  v.  Willett,  92  N.  Y.  29; 
Tallcott  V.  Harris,  93  N.  Y.  567  ;  Learned  v.  Tillotson,  97  N.  Y.  1  ; 
Bank  v.  Delafield,  126  N.  Y.  410,  418,  27  N.  E.  797 ;  Thomas  v. 
Gage,  141  N.  Y.  506,  36  N.  E.  385. 

As  witnesses  were  called  who  testified  that  in  their  opinion  the 
defendant  was  ** faking''  or  ** shamming,"  the  ruling  may  be  up- 
held upon  the  ground  that  the  court  was  justified  in  holding  that 
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the  defendant  mast  have  understood  what  was  said,  if  the  state- 
ment was  one  naturally  calling  for  some  action  or  reply  on  his 
part.  A  more  serious  difficulty,  however,  arises  when  we  consider 
whether,  even  if  the  defendant  understood  what  the  witness  said, 
there  was  any  presumption  of  acquiescence  to  be  drawn  from  his 
flileuce.  Were  the  circumstances  such  as  not  only  aflEorded  the 
defendant  an  opportunity  to  act  or  speak,  but  were  they  also  such 
as  would  properly  and  naturally  call  for  some  action  or  reply  from 
persons  similarly  situated?  If  not,  then  clearly  the  evidence  was 
improper.  The  statement  of  the  witness  was  to  the  effect  that  the 
defendant  was  feigning  unconsciousness.  Under  the  circumstances, 
was  a  reply  to  that  statement  naturally  to  be  expected  ?  If  he 
was  unconscious,  none  could  have  been  mada  If  he  was  not,  but 
was  feigning  unconsciousness,  naturally  neither  he  nor  any  other 
person  similarly  situated  would  have  replied.  It  is  impossible 
upon  any  theory  to  justify  this  ruling.  We  think  it  was  error, 
and  the  only  remaining  question  is  whether  it  was  such  an  error 
as  to  require  a  reversal. 

This  evidence,  if  believed,  was  important,  and  weighed  heavily 
against  the  defendant.  It  was  introduced  on  the  theory  that  it 
ivas  a  tacit  admission  upon  his  part  that  he  was  feigning  uncon- , 
^ousnes&  If  the  jury  understood  that  he  practically  admitted 
he  was  not  unconscious,  but  was  simulating  it,  it  bore  with  great 
force  upon  the  question  of  premeditation  and  deliberation.  It  is 
not  improbable  that  the  jury  may  have  so  regarded  it,  and  drawn 
inferences  therefrom  which  were  highly  prejudicial  to  the  defen- 
dant But  it  is  said  that  the  fact  that  he  was  not  unconscious  was 
proved  by  the  opinions  of  witness,  and  consequently,  this  evidence 
is  harmless.  Possibly  so.  But  this  court  cannot  say  that  it  was 
not  relied  upon  by  the  jury  as  potent  proof  of  the  defendant  s 
guilt  It  may  be  it  believed  that  he  tacifly  admitted  he  was 
feigning  unconsciousness,  and  it  was  but  a  part  of  a  premeditated 
plan  which  involved  the  homicide  and  his  escape  from  punishment 
by  that  means,  and  consequently  was  prejudicial  to  him. 

Dr.  Harrison,  as  an  expert,  testified  that  in  his  opinion  the  de- 
fendant was  feigning  unconsciousness.  In  determining  the  weight 
to  be  given  to  this  evidence,  its  credibility  and  competency  were 
involved.     In  the  absence  of  proof  of  his  declaration  to  the  officer. 
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the  jury  might  have  believed  that  this  testimoDy  was  induced  by 
a  desire  to  aid  the  prosecution,  or  was  aflEected  by  a  prejudice  en* 
gendered  by  the  defendant's  claim  that  he  was  not  a  qualified  ex- 
expert  These  views,  if  entertained,  would  have  materially  af- 
fected his  credibility,  and  his  evidence  might  have  been  disregard- 
ed. But  proof  that,  before  his  ability  was  questioned  or  his  in- 
terest was  enlisted,  he  had  made  a  statement  that  was  in  keeping 
with  his  testimony,  may  have  been  regarded  by  the  jury  as  a  cor^ 
Toboration  of  his  evidence.  That  this  evidence  may  have  had 
some  effect  upon  the  determination  of  the  jury  is  not  impossible. 
The  burden  of  showing  that  it  was  harmful  is  not  upon  the  ap*- 
pellant  It  rests  with  the  respondent  to  show  that  it  was  harm* 
less,  and  could  by  no  possibility  have  prejudiced  the  defendant. 
Green  v.  White,  S7  N.  Y.  405,  407 ;  Stokes  v.  People,  63  N.  Y. 
164, 188;  People  V.  Greenwall,  108  N.  Y.  29«,  808,  15  N.  E.  404. 
In  the  Green  Case,  Hunt,  J.,  said :  It  is  not  for  the  defendant  to 
show  how  or  to  what  extent  he  was  prejudiced.  The  existence  ot 
the  error  establishes  his  claim  to  relief.  If  the  plaintiffs  wish  to 
sustain  the  verdict,  it  is.  for  them  to  show  that  the  error  did  not 
and  could  not  have  affected  it"  In  the  Stokes  Case,  Bapallo,  J., 
said :  ^^  But  it  is  claimed  that  the  error  may  be  overlooked  on  the 
ground  that  the  prisoner  was  not  prejudiced  thereby,  and  cases 
are  cited  which  decide  that  where  it  appears  to  the  appellate  court 
that  error  has  been  committed,  yet  that  the  error  could  not  possi- 
bly  have  prejudiced  the  party  complaining,  it  will  not  be  made  & 
ground  of  reversal  either  in  civil  or  criminal  cases.  In  all  these 
cases  it  will  be  found  that  that  the  court  has  been  exceedingly 
careful  so  to  limit  this  rule  as  to  render  it  applicable  only  where 
by  no  possibility  could  the  error  have  produced  injury,  and  even 
this  was  an  innovation  upon  ancient  rules,  under  which  it  was  & 
matter  of  course  to  reverse  when  error  appeared,  without  inquiring' 
into  its  materiality."  See,  also.  People  v.  Corey,  148  N.  Y.  476, 
494,  42  N.  K.  1066;  People  v.  Strait,  154  N.  Y.  166,  171,  47 
N.  E.  1090.  Applying  to  this  question  the  doctrine  of  the  ojisea 
cited,  it  becomes  obvious  that  this  court  cannot  properly  hold  that 
the  error  in  admitting  that  evidence  was  merely  technical,  and  that 
it  could  by  no  possibility  have  been  harmful  to  the  defendant  In 
the  language  of  Judge  Earl :     "  A  person  on  trial  for  his  life  U 
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entitled  to  all  the  advantages  which  the  laws  give  him,  and  among- 
them  is  the  right  to  have  his  case  submitted  to  an  impartial  jury 
nj)on  competent  evidence."  People  v.  Green  wall,  108  N.  Y.  296^ 
808,  15  N.  K  404. 

We  cannot  fail  to  observe  the  many  needless  questions  that  are 
presented  to  this  court,  apparently  through  the  overzeal  of  those 
acting  in  the  capacity  of  public  prosecutors,  which  might  have 
been  easily  avoided  by  a  more  careful  preparation  and  trial.  In 
the  hurry  and  confusion  attending  such  a  trial  the  court  should 
not  be  expected  to  always  correctly  determine  every  embarrassing 
question  that  the  ingenuity  of  opposing  counsel  can  present  A 
public  prosecutor  is  a  public  officer,  whose  duty  requires  only 
that  he  shall  fairly  present  to  the  court  and  jury  the  question  in- 
volved in  his  case;  When  he  goes  beyond,  and  by  captious  ob- 
jection or  ill-considered  oflEer  imposes  upon  the  trial  court  un- 
necessary burdens,  that  an  adverse  result  may  ultimately  follow 
may  well  be  expected.  For  the  error  already  pointed  out  the 
judgment  appealed  from  must  be  reversed,  and  a  new  trial  granted, 
judgment  of  reversal  to  be  entered,  certified,  and  remitted  pur- 
suant to  the  provisions  of  sections  647  and  548  of  the  Code  of 
Criminal  Procedure. 

BARTLETT,  J.— I  agree  with  Judge  Martin,  and  am  also  of 
opinion  that,  for  the  following  additional  reasons,  there  was  re- 
versible error  in  allowing  Dr.  Harrison  to  testify  to  a  conversation 
he  had  with  a  police  officer  in  the  presence  of  the  defendant  when 
the  latter  was  lying,  on  the  sidewalk,  shortly  after  the  shootings 
and  it  was  a  disputed  question  of  fact  whether  he  was  unconscious 
or  shamming  unconsciousness.  This  very  important  question  waa 
for  the  jury  to  determine.  If  they  decided  that  the  defendant  was 
shamming,  the  fact  so  established  bore  with  terrible  force  against 
him,  and  tended  to  show  that  he  did  know  the  quality  of  his  act^ 
and  that  it  was  wrong.  It  was  a  fact  that  tended  to  shatter  the 
foundations  upon  which  his  principal  defense  rested.  It  was,  of 
course,  competent  for  the  people  to  put  Dr.  Harrison  on  ihe  stand 
at  the  trial,  and  prove  by  him,  if  they  could,  that  defendant  was 
shamming,  in  his  opinion,  on  the  occasion  in  question.  The  de- 
fendant  could  then  meet  this  evidence  by  such  proofs  as  he  might 
Vol.  XII— 66 
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have,  and  the  jury  would  take  the  question  to  their  consultation 
room  with  the  other  issues  in  the  case.  This  was  not  ihe  actual 
course  of  the  trial  Dr.  Harrison  was  not  asked  to  give  his  opinion 
upon  a  disputed  question  of  fact  which  was  to  be  submitted  to  the 
jury.  He  was  asked  to  state  what  he  said  to  a  police  officer  in 
the  presence  of  the  defendant  immediately  after  the  shooting,  and 
defendant's  counsel  objected  that  **  it  is  not  shown  that  the  de- 
fendant was  in  condition  or  position  to  understand  or  hear  what 
was  said  in  his  presence.'*  Then  foUoweii  this  question  by  the 
court:  "Q,  Was  it  in  the  presence  of  defendant,  doctor?  A. 
Yes,  sir.  The  Court:  Then  I  will  allow  it."  What,  then,  was 
the  situation  ?  Tiie  court  practically  held  that  the  defandant  was 
conscious,  and  the  evidence  was  competent,  for  it  would  shock 
the  sense  of  justice  if  a  defendant  was  to  be  prejudiced  by  his 
failure  to  reply  to  a  statement  made  in  his  presence,  if  at  the  time, 
although  physically  present,  he  could  not  hear  and  understand. 
The  result  of  this  ruling  was  that  the  court  determined  a  disputed 
question  of  fact  and  took  it  from  the  jury.  There  is  only  one 
safe  rule  in  a  case  of  this  kind,  and  it  is  well  settled  by  this  court, 
viz. :  Statements  in  the  presence  of  the  defendant  are  only  com- 
petent when  he  is  in  a  position  to  hear  and  understand.  McKee 
V.  People,  86  N.  Y.  113,  116 ;  Lanergan  v.  People,  39  id.  39, 
41.  If  his  condition  is  a  matter  of  dispute,  the  statement  in  his 
presence  is  incompetent,  although  the  people  are  entitled  to  go  to 
the  jury  on  the  question  whether  defendant  was  really  uncon- 
scious or  merely  shamming. 

HAIGHT,  J.— (dissenting).  I  think  the  statement  of  Dr.  Har- 
rison  to  the  effect  that  he  did  not  se^  that  there  was  very  much 
the  matter  with  the  defendant,  and  that  he  was  probably  faking, 
and  the  statement  made  by  Dr.  Donovan  to  Officer  Fowler  to 
"  look  out  for  him  or  he  would  get  up  and  run,"  were,  under  the 
circumstances,  improperly  received,  and  should  have  been  ex- 
cluded ;  but  I  am  not  satisfied  that  a  new  trial  should  be  granted 
in  consequence  of  the  admission  of  these  statements.  Both  Dr. 
Harrison  and  Dr.  Donovan  examined  the  defendant  immediately 
after  the  homicide,  and  each  was  sworn  as  a  witness  upon  the  trial, 
in  which  they  fully  described  his  condition,  nnd  cave  it  a*^  rhrir 
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opinion  that  he  was  shamming  unconsciousness.  Dr.  Donovan 
said  that  he  made  a  thorough  external  examination  as  well  as  he 
<K)uld  with  the  man  lying  upon  the  sidewalk ;  that  he  examined  his 
head  and  body  and  felt  of  his  pulse ;  that  his  pulse  rate  was  80  and 
his  respiration  18  a  minute;  that  everything  about  him  appeared 
to  be  normal ;  that,  being  of  the  impression  that  he  had  shot  him- 
self, he  had  looked  for  hemorrhage,  and  found  none ;  that  he 
opened  his  lips,  and  put  his  fingers  in  his  mouth,  to  find  out  if  he 
had  shot  himself  in  the  mouth,  and,  when  he  did  so,  defendant 
attempted  to  close  his  mouth  upon  his  fingers.  Dr.  Harrison  testi- 
.  fied  that  the  man's  condition  presented  nothing  abnormal,  except 
*  his  apparent  unconsciousness.  His  pulse  was  normal,  his  respira- 
tion normal,  the  pupils  of  his  eyes  and  color  normal  The  jury, 
therefore,  had  the  benefit  of  the  sworn  testimony  of  the  doctors, 
giving  the  details  of  the  transaction,  and  a  full  description  of  the 
condition  of  the  defendant,  with  their  reasons  for  their  conclusions 
as  to  his  condition.  I  am  unable  to  see  how,  under  the  circum- 
stances, an  intelligent  jury  could  have  given  weight  to,  or  been 
improperly  influenced  by  the  declarationa  It  is  evident  that  the 
defendant  did  not  regard  them  as  seriously  prejudicial  to  his  case, 
for,  when  he  had  Policeman  CoflEey  upon  the  stand,  he  showed  by 
him  that  the  ambulance  surgeon,  referring  to  Dr.  Harrison,  had 
told  him  that  the  defendant  was  shamming.  It  is  provided  that, 
after  hearing  an  appeal,  the  court  must  give  judgment  without  re- 
gard to  technical  errors  or  defects,  or  to  exceptions,  which  do  not 
affect  the  substantial  rights  of  the  parties.  Code  Or.  Proc.  §  342. 
In  this  case  the  defendant  shot  and  killed  Bose  Alice  Redgate,  in 
one  of  the  streets  of  New  York,  at  about  6  o'clock  in  the  eve- 
ning, in  the  presence  of  numerous  witnesses.  This  fact  has  not 
been  denied.  The  evidence  presented  on  behalf  of  the  defendant 
was  properly  submitted  to  the  jury;  and,  if  there  was  ever  a  case 
in  which  the  provisions  of  the  Code  referred  to  should  be  given 
force  and  effect,  it  appears  to  me  that  this  is  ona  I  am  unwilling 
to  join  in  the  affirmance  of  a  case  of  this  character  where  the  ac- 
cused has  not  had  the  benefit  of  a  fair  and  impartial  trial ;  but,  in 
cases  where  no  reasonable  doubt  with  reference  to  the  guilt  of  the 
accused  exists,  I  think  we  ought  not  to  send  a  case  back  for  errors 
which  cannot  and  ought  not  to  affect  the  result  reached  by  the 
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jury.  If  any  public  good  is  to  be  accomplished  by  the  administraf* 
tion  of  the  crimiDal  law,  punisbmeDt  should  follow  the  oommis- 
aion  of  crime  with  reasoDable  dispatch.  The  legislature  has  given 
this  court  broad  powers  with  leference  to  the  granting  or  refusing 
of  new  trials ;  and,  while  it  is  our  duty  to  fully  protect  the  rights 
of  the  accused  and  see  to  it  that  no  innocent  person  is  punished, 
we  should  not  foi^etthat  there  is  a  public  interest  involved,  which 
it  is  also  our  duty  to  regard. 

Andrews,  C.  J.,  and  O'Brien  and  Vann,  JJ.,  concur. 

Martin  and  Bartlett,  JJ.,  read  for  reversal  and  new  trial 

Haight,  J„  reads  for  affirmance,  and  Gray,  J.,  concurs. 

Judgment  reversed  and  new  trial  granted. 


M^upttm  €mtt  ^pptlUAt  iivisiati— iaurtlt  §tvtxtmt«t 

July  29,  1897. 

PEOPLE  v.  JOHN  M.  FITZGERALD. 

1.  AbSOH — CONSPIRACT — EyTDENCB. 

On  the  trial  of  an  indictment  for  arson  by  burning  a  parochial  school 
building,  which,  it  is  alleged,  was  the  result  of  a  conspiracy  between  de- 
fendant and  two  servants,  and  committed  for  the  purpose  of  realizing  the 
insurance  thereon,  evidence  of  such  servants  dealings'  and  doings  antece- 
dent to,  and  subsequent  to  the  Are,  is  properly  received,  with  a  view  of 
establishing  the  relation  between  them  and  defendant. 

2.  Same. 

So,  the  fact  that  defendant  had  beoome  the  owner  of  numerous  parcels  * 
of  real  estate,  and  had  taken  the  title  thereto  in  the  names  of  such  servants^ 
without  any  consideration  on  their  part,  and  in  some  cases  without  their 
knowledge,  is  competent. 

S.  Same. 

Evidence  of  defendant's  insolvency  at  the  time  of  the  fire,  Is  pertfoent. 
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4.  Sahb. 

The  fact  that  the  affairs  of  the  parish  school  were  conducted  by  three 
sisters  under  the  supervision  of  the  defendant,  and  that  the  relations  exist- 
ing between  them  and  defendant  had  become  somewhat  strained  and  dis- 
turbed, is  proper  evidence,  to  determine  the  probable  continuance  of 
defendant  in  his  relation  to  the  church  property. 

5.  Samb. 

Where,  In  such  case,  it  is  in  the  power  of  the  accused  to  account  for  his 
whereabouts,  the  fact  that  he  fails  to  do  so,  is  strong  presumptive  evidence 
against  him. 

41.  Same. 

The  testimony  of  an  officer,  who  followed  the  servant  into  defendant's 
house,  in  regard  to  the  appearance  of  another  servant  therein  who  inter- 
fered with  him,  is  part  of  the  res  gesta. 

7.  Saiob. 

The  testimony  of  the  servant,  by  whom  the  fire  was  claimed  to  have 
been  set,  as  to  his  whereabouts  during  parts  of  the  night  of  the  fire,  is 
admissible. 

6.  Samb. 

The  admission  of  the  testimony  of  insurance  agents  to  the  effect  that 
they  had  declined,  under  instructions,  to  write  insurance  on  property  in 
defendant's  name,  is  not  error. 

9.  Samb. 

A  mortgagee  may  testify  that  defendant  had  informed  him  on  the  can- 
cellation of  certain  policies,  that  he  had  effected  insurance  in  the  name  of 
his  servant,  to  whom  the  property  had  been  conveyed. 

10.  Samb. 

So,  an  insurance  adjuster  may  testify  that  the  defendant  claimed  that 
the  insurance  money  should  be  paid  to  him,  and  not  to  the  bishop  ;  and 
that  he  "  was  willing  to  sacrifice  a  little  of  it  if  they  would  make  a  settle- 
ment with  him  then  and  there." 

11.  Samb. 

So,  the  co-trustees  of  defendant  may  testify  that  they  had  no  part  in 
obtaining  the  insurance  just  prior  to  the  fire. 

19.  Samb. 

So,  a  conversation  between  the  bishop  and  defendant  is  competent,  where 
it  tends  to  show  the  relations  existing  between  defendant  and  his  church 
and  its  superior  officers,  and  the  fact  that  his  affairs  had  reached  a  crisis. 

18.  Samb. 

So,  a  letter,  written  by  the  bishop  to  him  just  before  the  fire,  rebuking 
him  for  "  public  drunkenness,"  and  intimating  that  he  would  be  removed, 
is  admissible  upon  the  question  of  motive. 
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14.  Sahb— Instructionb. 

An  instructioQ  that  the  jury  were  not  to  assume,  from  the  fact  that  de- 
fendant did  not  testify  as  a  witness  at  the  trial,  that  he  would  deny  or 
admit  any  of  the  eyidence,  but  that  they  should  consider  the  evidence  as 
it  stands,  unaffected  by  the  fact  that  he  did  not  take  the  stand,  is  a  suffi- 
cient charge  on  the  subject. 

Appeal  from  a  judgment  convicting  defendant  of  arson  in  the 
second  degree,  and  from  an  order  denying  a  motion  for  a  new 
trial. 

The  bill  of  exceptions  contains  all  of  the  evidence  given  upon 
the  trial,  as  well  as  the  exhibits  set  out  at  length.  In  the  oyer  and 
terminer  of  Monroe  county  an  indictment  was  found  charging  the 
defendant  with  the  crime  of  arson  in  the  first  degree,  and  contained 
the  following  language:  *'That  the  said  John  M.  Fitzgerald,  on 
the  17th  day  of  July,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-five,  at  the  village  of  Charlotte,  in  this  county^ 
with  force  and  arms,  in  the  nighttime  of  said  day,  unlawfully, 
feloniously,  willfully,  and  maliciously  did  set  fire  to  and  burn  the 
parochial  school  building  of  the  Holy  Cross  Church,  Charlotte,  a 
corporation  duly  organized,  existing,  and  doing  buisness  under  and 
by  virtue  of  the  laws  of  the  state  of  New  York,  then  and  there 
situate,  and  there  being  then  there  within  said  parochial  school 
building  at  the  time  a  human  being,  to  wit,  James  Moran,  known 
to  the  said  John  M.  Fitgerald  to  be  within  the  said  building  at  the 
time;  contrary  to  the  form  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  of  the  people  of  the  state  of  New 
York,  and  their  dignity.  "  After  a  very  protracted  trial,  the  jury 
found  a  verdict  of  "guilty  of  arson  in  the  second  degree,  and 
recommended  mercy.  "  The  defendant  was  sentenced  to  the  state 
prison  at  Auburn  for  the  term  of  10  years  on  the  8th  day  of  Feb- 
uary,  1896,  and  a  judgment  to  that  eflEect  was  entered  in  accordance 
with  the  provisions  of  law.  Before  the  judgment  was  entered,  a 
motion  for  a  new  trial  upon  the  ground  that  the  verdict  was  con- 
trary to  law,  and  upon  several  other  grounds,  was  made  and 
denied. 

D.  N.  Salisbury,  for  appellant 
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George  D.  Forsyth,  District  Attorney,  for  the  Peopla 

HARDIN,  P.  J.  —In  July,  1895,  there  existed  at  Charlotte  a 
corporation  known  as  the  Holy  Cross  Church,  having  in  its  possess- 
ion several  buildings,  among  others  the  one  mentioned  in  the 
indicttnent,    and    known   as   the  "Parochial   School    Building." 

Near  to  that  building  was  a  residence  occupied  by  the  defend- 
ant, who  since  1881,  was  pastor  in  charge  of  the  affairs  of  such 
corporation,  and  had  been  its  treasurer,  and  a  menber  of  its  board 
of  trustees,  which  also  had  two  lay  menbers.  To  sustain  the 
indictment,  the  people  gave  no  evidence  to  show  that  the  defend- 
ant personally  set  the  building  in  question  on  fire,  but  the  theory 
of  the  people  was  that  the  defendant  used  as  instruments  to 
accomplish  the  bnrning  of  the  building  two  servants  in  his  employ 
for  spme  time  antecedent  to  the  fire.  His  honsekeeper  was  Nora 
Cronin,  and  her  brother,  John  Croniu  ,  was  a  hired  man  also  in 
the  service  of  the  defendant,  and  had  been  for  some  time  prior  to 
the  fire  ;  and  it  was  claimed  that  there  was  a  conspiracy  between 
the  defendant  and  them  to  commit  the  crime,  and  that  the  defend- 
ant, by  means  thereof,  sought  to  acquire  the  insurance  moneys 
which  might  be  realized  upon  policies  of  insurance  which  he  had 
caused  to  be  issued  upon  the  building  destroyed,  and  the  contents 
thereof ;  and  that  his  relations  had  become  so  embarrassed  with 
regard  to  the  church  and  the  sisters  and  with  the  bishop  that  he 
expected  to  be  removed  from  his  position  as  pastor  of  the  church, 
and  that  he  sought,  before  such  removal,  to  obtain  the  insurance 
money  with  a  view  of  liquidating  any  indebtedness  on  the  part  of 
the  church  to  him,  and  with  a  view  of  relieving  him  from  financial 
embarrassments  which  then  surrounded  him.  To  sustain  the 
theory  of  the  prosecution,  evidence  was  given  of  many  circumstan- 
ces claimed  to  support  it.  Close  and  confidential  relations  existing 
between  the  defendant  and  the  Cronins  were  shown  by  many  facts 
and  circumstances  legitimately  tending  to  show  that  there  was 
great  confidence  between  the  defendant  and  each  of  the  Cronins 
who  were  in  his  employ.  The  defendant  had  become  the  owner  of 
numerous  parcels  of  real  estate,  and  had  taken  title  thereto  in  John 
Cronin  without  Cronin*s  advancing  any  consideration  therefor,  or 
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having  executed  any  written  evidence  in  respect  to  the  title  so 
received  by  him.  Some  of  the  real  estate  was  put  in  Cronin's 
name  without  any  consideration  passing  from  hinr,  and  without 
any  immediate  personal  knowledge  of  the  same.  Several  parcels 
of  real  estate  the  defendant  had  caused  to  be  conveyed  to  Nora 
Oronin.  With  a  view  of  establishing  the  relations  between  the 
defendant  and  the  Cronins,  we  think  the  evidence  was  properly 
received  of  their  dealings  and  of  their  doings  antecedent  to  and 
subsequent  to  the  fire. 

In  the  course  of  the  evidence  in  respect  to  the  defendant's  real 
estate  it  appeared  that  he  had  become  the  owner  of  numerous  lots 
in  Charlotte  and  some  in  the  city  of  Bochester,  some  of  which 
were  mortgaged,  and  some  of  which  were  taken  in  his  name  and 
others  in  the  name  of  the  servants  already  mentioned ;  and,  appar- 
ently, the  whole  volume  of  evidence  upon  the  subject  of  his  trans- 
actions in  real  estate  justified  the  conclusion  that  the  real  estate 
owned  by  him  in  July,  1896,  was  valued  at  about  |38,000  to  $89,- 
000,  and  that  the  same  was  incumbered  by  mortgages  for  the  sum 
of  $44,697.  Notwithstanding  the  objections  made  by  the  defend- 
ant, we  think  the  evidence  of  his  insolvency  in  July,  1895,  was 
pertinent  We  are  also  of  the  opinion  that  the  facts  that  the  affairs 
of  the  parish  school  were  conducted  by  three  sisters  under  the 
supervision  of  the  defendant,  and  that  the  relations  existing  be- 
tween the  defendant  and  the  sisters  had  become  somewhat  strained 
and  disturbed,  were  proper  evidence  to  be  received  with  a  view  of 
determining  the  probable  continuance  of  the  defendant  in  his 
relation  to  the  church  property. 

Evidence  was  given  tending  to  show  that  in  December,  1892,  a 
policy  of  insurance  on  the  building  burned  was  issued  by  the 
Home  Insurance  Company  for  $1,500,  and  that  just  before  the 
fire  occurred,  to  wit,  on  the  lOtli  of  July,  1895,  the  defendant 
caused  to  be  issued,  without  the  knowledge  of  the  other  trustees, 
two  polices  of  $1,600  each,  making  a  total  of  $4,500  upon  the 
building,  and  also  a  policy  of  $1,400  upon  the  furniture  and  fix- 
tures and  $500  upon  other  property, — "sash,  doors,  and  blinds  in 
the  building."  Evidence  was  given  to  show  that  the  building  was 
not  worth,  at  the  time  of  the  fire,  to  exceed  $S,800.  There  was 
some  evidence  tending  to  show  that  the  propei*y  stored  in  the 
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school  building  consisting  of  sash,  doors,  and  blinds  was  the  prop- 
erty of  the  defendant,  and  that  he  caused  the  insurance  to  be  taken 
in  the  name  of  the  church  society  because  of  some  difficulty  that 
he  had  theretofore  experienced  in  obtaining  insurance  upon  prop- 
erty owned  by  him;  and  there  was  evidence  tending  to  show  that, 
with  a  view  of  obtaining  such  insurance  upon  the  sash,  blinds, 
eta,  the  defendant  had  assumed  to  give  the  property  to  the  church. 
The  sash  and  blinds  seemed  to  be  an  accumulation  of  property 
obtained  from  other  buildings ;  and  there  was  some  evidence  tend- 
ing to  show  that  it  belonged  to  the  defendant,  who  had  been 
engaged  in  building  houses  himself,  and  in  that  business  had  ac- 
cumulated the  odlls  and  ends  which  were  covered  by  the  $500 
policy.  The  evidence  tended  to  show  that  on  the  10th  of  July  the 
defendant  entered  the  office  of  Zimmer,  an  insurance  agent  in  the 
city  of  Rochester,  and  obtained  a  policy  for  $1,500  on  the  school 
building  and  $1,400  upon  the  school  furniture  and  $500  upon  the 
sash,  doors  and  blinds.  He  did  not  then  disclose  to  the  agent  that 
there  was  at  that  time  $1,600  on  the  building  in  the  Home  Insu- 
rance Company.  On  the  same  day  the  defendant  went  to  Vay, 
another  insurance  agent,  having  an  office  in  the  Powers  Block^ 
Bochester,  and  procured  a  policy  upon  the  school  building  for 
1,500.  Nor  did  he  disclose  to  Vay  that  he  had  solicited  througli 
Zimmer  $1,500  upon  the  building  and  $1,400  upon  the  furniture 
and  fixtures  and  $500  upon  the  sash,  doors  and  blind&  The 
policy  of  insurance  which  he  obtained  from  the  agent  Vay  did  not 
contain  a  permit  for  other  insurance.  However,  on  the  morning 
of  the  16th  of  July,  the  defendant  sent  Nora  Cronin  to  the  office 
of  Vay  with  the  policy,  and  she-  reported  to  the  agent  that  the 
defendant  had  sent  her  there  to  have  the  words,  *'  Other  insurance 
permitted,  "  inserted  in  the  policy.  She  reached  Vay's  office  about 
11  o'clock  in  the  forenoon  of  the  16th  of  July,  and  after  the  words 
were  inserted,  she  returned  to  Charlotte.  The  evidence  tended  to 
show  that  the  defendant,  on  the  morning  of  tiie  16th  about  9 
o'clock,  learned  from  Schwartz,  the  New  York  Central  Railroad 
agent,  that  he  could  find  a  train  at  Rochester,  and  reach  Troy,  if 
he  left  Rochester  at  10  o'clock ;  and  after  obtaining  that  inform- 
ation, defendant  returned  to  his  house,  and  with  his  satchel  in  his 
hand  took  an  electric  car  for  the  city  of  Rochester.  Shortly  after, 
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Nora  CroTiin  took  another  car,  and  followed  to  the  city  of  Roches- 
ter. Before  the  defendant  left  Charlotte,  he  had  perfected  an 
arrangement  to  have  an  entertainment  take  place  in  the  school 
building  that  night;  and,  in  the  absence  of  that  entertainment,  it 
was  suggested  by  the  evidence  that  no  fire  was  in  use  in  the 
building,  as  there  had  been  no  school  after  the  17tli  of  Juna  The 
entertainment  arranged  for  was  to  be  given  by  the  EUises,  itinerant 
sliow  people,  who  were  accustomed  to  engagements  at  the  Bartho- 
lomay  Pavilion,  a  sort  of  a  summer  garden,  and  they  occupied  one 
of  defendant's  houses,  and  he  had  arranged  with  them  to  give  an 
entertainment  in  the  school  house,  which  arrangement  was  made 
the  Monday  before  the  entertainment.  It  seems  that  the  EUises 
had  procured  a  definite  arrangement  witli  the  Bartholoraay  people, 
and  they  sought  to  give  up  the  appointment  in  the  school  house, 
and  when  they  communicated  that  fact  to  the  defendant  he  seemed 
to  be  disturbed  by  it,  and  became  agitated,  and  threatened  to 
denounce  them  in  the  public  prints  if  they  did  not  keep  their 
engagement  with  him.  It  was  finally  arranged  that  they  should 
give  an  entertainment  after  the  one  closed  at  the  pavilion,  and  after 

10  o'clock  at  night  In  pursuance  thereof  the  Ellises  gave  the 
entertainment  at  the  school,  and  the  same  was  not  concluded  until 

11  80  p.  HL,  or  about  midnight  According  to  the  evidence,  the 
defendant  went,  on  the  16th  of  July,  to  Troy,  and  there  made  a 
purchase  of  laundry  machinery,  making  a  bill  to  the  extent  of  some 
$1,167.  There  was  evidence  given  tending  to  show  that  he  was 
then  insolvent,  and  that  there  were  executions  outstanding  against 
him. 

Evidence  was  given  tending  to  indicate  clearly  and  directly  that 
Jolin  Cronin  set  the  fire  that  consumed  the  school  house  building 
some  time  near  2  o'clock  in  the  morning  of  the  17th  of  July.  Cro- 
nin had  the  keys  to  the  school  house,  and  had  charge  of  it,  and  on 
the  night  of  the  entertainment  he  was  the  last  one  who  left  the 
building,  at  about  the  hour  of  12  o'clock.  The  evidence  discloses 
that  by  reason  of  certain  circumstances  that  had  transpired  one 
Dennis  and  others  undertook  to  watch  the  school  house  building 
on  the  night  of  the  16th,  and  that  Dennis  saw  John  Cronin  come 
out  from  the  parochial  residence,  and  go  in  the  direction  of  the 
school  house,  passing  in  the  path  between  the  sisters'  house  and  the 
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school  hoase  on  the  south  side.  Dennis  was  a  police  officer,  and  bo 
watched  the  school  house,  and  saw  the  blaze  therefrom,  and  shortly 
thereafter  saw  a  man  dash  out  from  the  west  end  of  the  school 
house,  and  Dennis  called  to  him  to  halt,  in  a  loud  voice,  and  gave 
chase  to  the  man.  The  man  ran  at  full  speed  into  the  defendant's 
house,  entering  the  kitchen  door,  with  the  officer  in  close  pursuit 
at  a  distance  of  six  or  eight  feet,  and  when  the  officer  entered  the 
room  Nora  Cronin  stood  hj  the  dining  room  door,  dressed  in  her 
usual  apparel,  with  her  hair  done  up,  and  with  an  ordinary  kero- 
sene lamp  in  her  hand,  lit ;  and  the  officer  was,  by  means  of  that 
light,  enabled  to  identify  John  Cronin.  Nora  then  caught  hold  of 
the  officer,  and  blew  out  the  light  and  placed  herself  between  the 
officer  and  the  door  through  which  John  Cronin  went,  and  the 
officer  ordered  her  to  stand  back,  and  he  called  out  to  his  assistants 
to  "  come  on,  boya  "  Thereupon  Keon  and  Wickham,  who,  pur- 
suant to  an  arrangement  entered  into  between  them  and  Dennis  to 
watch  on  that  night,  started  to  run  from  the  points  where  they 
were  stationed,  and  Keon  entered  the  house  and  Wickman  went  to 
the  front  door.  A  light  was  struck,  and  search  made  of  the  house, 
Nora  Cronin  following  them  through  the  house.  They  attempted 
tr>  take  down  the  front  hall  light,  and  then  and  there  Nora  C.onin 
attempted  to  blow  out  that  lamp.  They  made  a  search  of  the 
house,  and  did  not  find  John  Cronin  therein.  When  he  entered 
the  house  he  had  no  hat  on,  and,  apparently,  had  no  shoes  on. 

When  Cronin  was  subsequently  arrested,  and  taken  to  the 
lookup,  he  procured  a  hat  and  shoes  from  the  defendant's  house, 
and  gave  up  those  that  he  then  had,  as  they  did  not  fit  him.  The 
circumstances  of  discovering  the  fire  and  of  the  presence  of  John 
Cronin,  as  detailed  by  Dennis,  are,  to  some  extent,  corroborated  by 
the  witness  Wickham ;  and  the  testimony  of  Sister  Edwards  and  of 
Sister  Mary  Joseph  tends  to  corroborate  the  testimony  of  Dennis. 

The  testimony  of  Dennis,  although  attacked  severely  by  cross- 
examination  and  otherwise  by  the  defendant,  supported  as  it  was 
by  the  testimony  of  witnesses  we  have  already  mentioned,  and  by 
the  circumstances  disclosed  in  the  evidence,  presented  a  question  of 
fact  for  the  jury  to  determine,  and  supported  a  finding  made  by 
the  jury  to  the  effect  that  the  fire  was  set  by  John  Cronin  under 
the  circumstances  narrated  by  the  witness  Dannia     It  appeared  by 
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the  evidence  tbat  John  Cronin  absconded,  and  was  not  arrested 
until  the  18th  of  July.  The  evidence  indicated  that  before  Cronin 
was  arrested  the  defendant  made  contradictory  statements  in 
respect  to  his  whereabouts,  and  in  his  efforts  to  account  for  his 
absence.  After  the  people  had  given  all  of  the  facts  and  circum- 
stances that  related  to  the  actual  occurrence  of  the  fire,  and  the  cir- 
cumstances relating  to  the  departure  of  the  defendant  from  Char- 
lotte on  the  morning  of  the  16th,  they  placed  in  evidence  a  tel^ram, 
which  was  prepared  by  the  defendant  while  en  route  to  Troy  and 
it  is  of  so  great  importance  in  the  link  of  evidence  that  is  relied 
upon  by  the  people  to  establish  the  guilt  of  the  defendant  that  the 
same  is  here  produced.  The  language  of  the  telegram  is  as  fol- 
lows: 

"  Syracuse,  N.  Y.,  July  16,  1895. 
"  Miss  Nora  Cronin  (care  of  Father  Fitzgerald,  Charlotte,  N.  Y,) : 
Tell  Mr.  Ellis  I  was  called  away  suddenly.  Return,  if  possible, 
to-night  Have  Johnnie  close  all  doors  and  lights  out  after  en- 
tertainment Many  tramps  now  in  Charlotte.  Use  your  own 
best  judgment  John  M.  Fitzgerald." 

The  telegram,  apparently,  was  written  upon  a  scrap  of  paper, 
and  pasted  upon  a  blank  of  the  telegraph  company.  The  message 
was  delivered  to  Nora  Cronin,  and  the  circumstances  attending  its 
delivery,  and  the  knowledge  thereof  of  John  Cronin,  are  referred 
to  in  the  evidence  somewhat  in  detail.  The  defendant  returned  to 
Charlotte  on  the  the  17th,  and  a  newspaper  reporter  by  the  name 
of  Otis  interviewed  him  in  respect  to  the  circumstances  of  the  fire. 
Thereupon  the  defendant  stated  to  Otis  that  he  had  sent  a  tele- 
gram to  Nora,  and  the  nature  and  character  of  it  In  speaking  of 
that  interview,  Otis  testified,  viz. : 

"  He  said  :  *  Otis,  I  have  something  to  show  you.  I  want  to 
know  what  you  think  of  it  Some  I  treasure  very  much,'— or 
something  of  that  sort  The  exact  words  I  cannot  remember.  He 
took  from  his  pocket  a  telegram  and  a  letter.  He  showed  me  the 
telegram,  he  taking  hold  by  one  hand  and  I  the  other.  To  the 
best  of  my  recollection,  it  was  dated  Syracuse,  and  was  addressed 
to  Nora  Cronin,  and  said,  *  Be  sure  and  put  out  all  the  lights,  as 
the  village  is  infested  by  tramps.'     The  letter  was  in  typewriter. 
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and  was  a  schedule  or  bill  of  laundry  machinery.  *  *  *  lie 
said  he  had  received  this  bill  at  Troy,  and  he  said,  to  the  best  of 
my  reoollectioQ,  that  he  was  nervous  about  the  entertainment,  and 
had  got  off  the  train  at  Syracuse,  and  had  sent  this  telegram  to 
Nora.  He  asked  me  what  1  thought  about  these  things ;  asked 
if  I  did  not  think  it  would  be  an  awfully  good  idea  to  keep  these 
in  his  possession  to  keep  to  show.  I  asked  him  if  he  really 
wanted  my  advice  about  it,  and  he  said  he  did,  and  I  said  if  I 
was  him  I  would  not  show  them  to  anybody  else,  but  put 
them  in  my  pocket,  and  keep  them ;  not  to  holler  before  he  was 
hurt ;  that  he  might  show  them  to  his  attorney,  and  get  his  ad- 
vica" 

In  the  course  of  the  charge  delivered  by  the  learned  trial  judge 
he  carefully  and  cautiously  submitted  to  the  jury  the  language  of 
the  telegram,  and  commented  upon  the  significance  that  should 
be  given  to  it  in  connection  with  the  other  circumstances  in  the 
case,  and  confided  the  whole  circumstances  to  the  jury  to  deter- 
mine therefrom  what  inferences  should  be  deduced,  and  what 
force  and  effect  the  language  of  the  telegram,  which  has  been 
quoted,  should  receive.  No  evidence  was  given  tending  to  show 
why  the  defendant  was  absent  the  night  of  the  entertainment 
beyond  such  as  is  furnished  by  the  purchase  of  the  laundry  sup- 
plies, and  no  reason  is  offered  in  explanation  of  the  telegram  sent 
to  Nora  two  or  three  hours  after  parting  with  her.  In  Gordon  v. 
People,  S3  N,  Y.  501,  it  was  said : 

"  The  absence  of  an  attempt  to  account  for  his  whereabouts, 
when  it  appears  to  be  in  the  power  of  the  prisoner  to  do  so,  is 
strong  presumptive  evidence  against  him.  But  the  force  of  such 
circumstance  must  be  left  for  the  consideration  of  the  jury;  and 
it  is  error  for  the  court  to  instruct  them  that  it  is  of  a  *  conclusive 
character '  or  that,  by  such  omission,  doubtful  evidence  of  guilt 
*  ripens  into  certainty.'  " 

In  respect  to  the  evidence  which  we  have  adverted  to,  as  well 
as  many  other  circumstances  which  have  not  been  enumerated, 
the  learned  trial  judge  instructed  the  jury  in  accordance  with  the 
doctrine  of  the  case  from  which  we  have  quoted. 

In  Schwier  v.  Railroad  Co.,  90  N.  Y.  558,  it  appeared  that 
there  was  an  omission  to  call  a  witness,  and  Danforih,  J.,  said  that 
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omission  "  is  not  evidence  against  the  defendant  of  the  existence 
of  any  fact  It  is  cause  for  taking  such  testimony  as  is  in  this 
case — ^and  which,  if  untme,  he  might  have  contradicted  or  ex- 
plained— most  strongly  against  it"  That  case  was  followed  in 
Kenyon  v.  Kenyon,  88  Hun,  214,  34  N.  Y.  Supp.  720.  The  same 
doctrine  was  laid  down  in  People  v.  Hovey,  92  N.  Y.  554,  in 
which  latter  case  it  was  said:  "A  jury  would  tiave  the  right  to 
infer  that  the  evidence  of  an  eyewitness  to  a  transaction  would 
not  be  favorable  to  a  party  who  voluntarily  excluded  such  witness 
from  testifying  in  the  casa"  And  in  Byrne  v.  Railroad  dxy  26 
N.  Y.  Supp.  760,  it  was  said :  "A  weak  case  for  plaintiff  is  made 
strong  when  a  witness  who  could  contradict  it  is  not  called  by  tiie 
defendant"  The  rules  thus  laid  down  in  the  cases  to  which  we 
have  just  adverted  were  observed  with  great  faithfullness  by  the 
learned  trial  judge  in  the  course  of  his  charge  to  the  jury. 

When  Dennis,  a  witness  sworn  in  behalf  of  the  prosecution, 
was  describing  the  circumstances  of  discovering  a  man  going  to 
the  building  just  before  the  fire  broke  out,  he  said  : 

'*  I  was  watching  the  school  house,  and  all  at  once  I  seen  a  light 
in  the  basement  of  the  school  house,  and  in  a  very  short  time  a 
man  dashed  out  from  the  direction  of  the  west  end  of  the  school 
house.  He  was  running,  and  I  hollered  *  Halt ! '  and  ran  after 
him,  and  I  ran  him  into  Father  Fitzgerald's  house.  He  went  in 
the  kitchen  door,  and  as  I  opened  it  he  was  going  through  an- 
other door.  The  man  I  chased  into  the  house  was  John  Cronin. 
I  have  no  doubt  upon  that  subject  There  was  a  light  in  there. 
Nora  Cronin  was  there,  standing  in  the  dining  room  door,  with  a 
lamp  in  her  hand." 

When  the  witness  was  asked  to  *'  describe  her  appearance"  ob- 
jections were  interposed  by  the  defendant  to  the  effect  that  the 
evidence  was  immaterial  and  incompetent,  and  the  objections 
were  overruled,  and  an  exception  was  taken.  The  witness 
answered : 

"  She  was  dressed  in  ordinary  clothes,  the  same  as  women  use 
generally  in  the  house.  Her  hair  was  done  up  the  same  as  if  she 
had  been  to  work.  I  went  up  to  her,  and  took  the  lamp  out  of 
her  hand.  (Defendant  objected  to  the  proof  of  anything  that 
took  place  between  the  witness  and  Nora  Cronin  as  incompetent)" 
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The  coart,  in  announcing  his  ruling  said  that  he  should  receive 
*"  as  much  of  the  transaction  as  seems  to  me  to  be  clearly  a  part 
of  the  res  gestsB  in  regard  to  the  flight  of  John  Cronin.  Of  course, 
that  must  not  be  extended  too  far ;  but  the  moment  Mr.  Dennis 
rushes  into  the  kitchen,  and  John  Cronin  leaves  by  another  door, 
he  following,  and  Nora  Cronin  interferes,  it  seems  to  me  it  is  a 
part  of  the  res  gestse,  and  competent  for  that  reason."  The  de- 
fendant took  an  exception  to  the  ruling.  We  think  the  exception 
presents  no  error. 

When  Frank  Ellis,  the  theatrical  performer,  was  upon  the  stand, 
he  stated  the  circumstances  relating  to  the  entertainment,  and  that 
it  closed  about  half  past  11,  and  the  departure  of  the  audience, 
and  that  thereupon  he  went  to  the  house  of  the  defendant,  and 
saw  Nora,  and  had  a  talk  with  her ;  and  when  he  was  asked  to 
state  it  objections  were  taken  that  it  was  incompetent  and  im- 
material The  objections  were*  overruled,  and  an  exception  was 
taken.     The  witness  said  : 

"I  saw  Nora.  I  said,  *Nora,  is  Father  John  home?'  She 
says,  *Na'  I  says,  *Do  you  think  he  will  be  home  to  night?' 
She  says,  *I  do  not  think  he  will.'  I  asked  Nora  if  she  had  received' 
a  telegram.  She  said,  *No.'  I  asked  her  if  she  received  a  tele- 
gram for  me.     I  believe  that  was  the  question." 

We  think  no  prejudicial  error  was  committed  in  receiving  the 
evidence.  There  was  no  motion  made  to  strike  out  the  evidence 
at  the  close  of  the  case.     Place  v.  Minister,  65  N.  Y.  106. 

We  do  not  think  it  was  error  to  receive  the  testimony  of  John 
Cronin  as  to  his  whereabouts  portions  of  the  night  of  the  16th  of 
July.  He  was  asked  to  state  whether,  before  he  went  to  O'Brien's 
on  the  16th,  or  the  morning  of  the  17th,  he  heard  the  fire  bells 
ring.  That  question  was  objected  to  by  the  defendant,  and  the 
witness  answered  "Yes,  sir,"  and  he  added  that  before  he  went  to 
O'Brien's  that  night  he  saw  a  hose  cart  on  Light  House  avenua 
We  think  the  exception  presents  no  error. 

The  testimony  of  Wolf,  the  bookkeeper  of  Zimmer,  the  insur- 
ance agent,  fully  describes  the  circumstances  attending  the  appli- 
cation, on  the  10th  of  July,  1895,  for  policies  of  insurance  of 
$1,500  on  the  building,  and  $1,400  on  the  school  house  furniture 
and  fixtures,  and  $600  on  the  building  material  in  the  basement 
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The  witness  was  allowed  to  testify  that  certain  cancellations  of 
policies  obtained  in  that  agency  theretofore  had  taken  place,  and 
the  knowledge  of  the  defendatit  in  respect  to  the  cancellation  of 
policies  issued  to  the  defendant;  and  in  the  cross-examination  the 
witness  was  asked  in  respect  to  his  hesitation  about  issuing  policies 
on  the  10th  of  July,  and  the  fact  was  drawn  out  from  the  witness 
that  the  policies  then  applied  for  '^  were  not  taken  out  in  the  name 
of"  the  defendant  The  witness  was  then  asked.  ^^What  was  the 
hesitation  on  the  10th  of  July  ?  "  This  question  was  objected  to 
by  the  defendant  as  incompetent  and  immaterial,  and  the  objec- 
tions were  overruled,  and  an  exception  was  taken.  The  only 
answer  the  witness  made  was,  ^^I  referred  the  risk  to  Mr.  Zlmmer 
first,  to  see  whether  he  would  carry  it"  The  witness  then  refers 
to  an  interview  he  had  with  Zimmer,  and  thereafter  he  was  asked, 
"  Why  did  you  hesitate  ?  "  That  (juestion  was  again  objected  to, 
and  an  exception  taken,  and  the  witness  was  allowed  to  answer  as 
follows : 

''Well,  I  wanted  to  get  Mr.  Zimmer*s  opinion  first  as  to 
whether  he  would  carry  it  I  knew  they  wouldn't  carry  any  in- 
surance in  Father  Fitzgerald's  name,  and  I  thought  perhaps  he 
would  write  it  in  that  shape ;  and  that  was  the  cause  of  the  hesita- 
tion." 

We  think  the  exception  presents  no  error.  Blumenthal  ▼• 
Bloomingdale,  100  N.  Y.  562,  8  N.  K  292 ;  Simmons  v.  Havens, 
101  N.  Y.  428,  6  N.  E.  78. 

Zimmer,  the  insurance  agent,  was  called,  and  testified  to  some 
of  the  circumstances  attending  the  issuing  of  the  policies  on  the 
10th  of  July,  1895,  and  to  a  conversation  had  with  the  defendant, 
and  then  he  referred  to  certain  letters  he  had  received  from  the 
insurance  companies  subsequently,  and  to  a  conversation  he  had 
with  the  defendant  on  the  15th  of  July;  and  when  the  witness 
was  asked  what  was  said  on  the  subject  to  defendant  there  were 
objections  made  and  overruled,  and  exception  taken,  and  the  wit- 
ness answered,  viz. : 

**I  told  him  we  had  notice  from  the  Rochester  Insurance  Com- 
pany that  we  must  cancel.  He  asked  me  at  that  time  for  a  vacancy- 
permit,  and  this  answer  came  from  the  insurance  company  that 
we  must  not  grant  any  more  permits  to  Father  Fitzgerald.     Also 
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insure  nothing  in  Charlotte,  especially  on  Father  Fitzgerald's  prop- 
erty. That  is  what  I  tofd  Father  Fitzgerald.  *  *  »  Told 
him  that  these  companies,  objected  to  insuring  any  more  property 
for  him  or  in  his  name.     »     *     »  »' 

We  think  the  exception  presents  no  error. 

The  conversation  which  Van  Valkenburg,  the  general  agent  of 
one  of  the  insurance  companies,  held  with  the  defendant,  in  which 
the  witness  stated,  viz.: 

"  I  told  him  previously  we  had  forbidden  our  agents  to  insure 
property  he  had  anything  to  do  with.  He  asked  why.  I  told  him 
he  had  had  altogether  too  many  fires,  and  that  the  property  he  had 
lost  by  fire  was  always  insured  for  more  than  it  was  worth,  and  I 
thought  we  had  sufficient  experience  with  him  to  justify  us  in  let- 
ting  his  business  alone.  He  wanted  to  know  how  many  fires  he 
had  had,  and  I  stated  to  him,  first,  there  was  a  church,  an  old 
church,  used  as  a  school  house,  in  1882, —  in  the  fall  of  1882  or 
the  winter  of  1882, 1  think  Then  there  was  a  house  or  two,  and 
a  barn,  and  a  shoe  factory,  and  a  hotel  He  asked  me  if  we  had 
been  interested  in  all  of  them.  I  told  him  I  thought  not  quite  all, 
but  had  our  share.  I  told  him  I  could  not  state  definitely  quite 
all,  but  1  recollect  several.  He  asked  me  if  I  meant  to  insinuate 
that  there  was  anything  wrong  about  those  fires, —  anything  of  a 
criminal  nature  to  them.  I  told  him  I  did  not  mean  to  intimate 
anything,  just  stated  facts.  That  was  the  occasion  on  which  he 
said  the  money  was  his,  and  he  would  have  it  He  said  that  insur- 
ance belonged  to  him,  and  he  was  going  to  have  it" 

This  testimony  was  received  without  objection  being  taken 
thereto  by  the  defendant 

The  witness  Miller  was  called  to  prove  that  he  held  a  mortgage- 
on  a  certain  piece  of  real  estate,  and  he  detailed  a  conversation 
which  he  had  with  the  defendant  to  tlie  effect  that  certain  policies 
of  insuranoe  had  been  canceled,  and  that  an  insurance  was  effected 
in  the  name  of  John  Cronin,  to  whom  a  deed  had  been  given  of 
the  property.     The  witness  added  : 

"I  had  endeavored  and  he  had  endeavored  to  effect  insurance 
upon  this  property,  and  he  said  he  would  have  the  property  trans* 
ferred  to  some  one  else,  in  order  to  effect  the  insuranca  He  men- 
VoL.  XIT-r« 


Digitized  by  VjOOQIC 


^8  NEW  YORK  CRIMINAL  REPORTS,   VOL.   XIL 

tioned  in  that  oonnection  Nora  Cronin  and  some  party,  I  think 
Jennie  McCarthy." 

The  conversation  was  objected  ta  We  think  it  was  competent, 
as  bearing  upon  several  important  questions  involved  in  the  trial. 

After  the  witness  Zimmer  had  been  permitted  to  detail  the  con- 
versations which  he  held  with  the  defendant  is  respect  to  the 
adjustment  of  the  loss,  he  referred  to  the  fact  that  he  had  received 
notice  from  the  bishop,  through  Father  De  Begge.  When  the 
witness  was  asked  whether  there  was  a  communication  from 
Bishop  McQuaid  with  reference  to  the  insurance,  it  was  objected 
to  as  immaterial  and  incompetent,  and  the  court  ruled,  ''For  the 
purpose  of  fixing  the  date  of  the  conversation."  To  that  ruling 
the  defendant  excepted.  We  think  the  ruling  presents  no  error. 
The  defendant,  in  that  conversation,  demanded  the  payment  of  the 
insurance  money  to  himself,  and  the  witness  adds  that  the  defend- 
ant said : 

''They  will  do  anything  I  tell  them.  He  gave  me  the  names  of 
the  trustees.  *  *  *  He  said  they  were  trustees  with  him ;  and 
he  forming  the  third  —  the  majority  —  this  money  must  be  paid 
to  him." 

In  the  same  conversation  the  witness  states  that  the  defendant 
said: 

"Anyway,  there  were  two  trustees  and  himself  that  had  the 
management,  and  the  only  ones  could  be  settled  with;  and  if  we 
settled  with  Bishop  McQuaid,  or  any  one  else,  he  woufd  hold  us 
responsible*" 

Nor  do  we  think  it  was  error  to  receive  the  testimony  of  the 
conversation  held  with  the  defendant  on  the  subject  of  the  settle- 
ment of  the  losses,  or  to  receive  what  the  defendant  said  in  respect 
thereto,  in  the  following  language : 

"  He  said  he  was  willing  to  sacrifice  a  little  of  it  if  they  would 
make  a  settlement  with  him  then  and  thera' 

And  in  speaking  of  the  claim  of  the  bishop  that  the  money 
should  be  paid  to  him,  the  witness  testifies  that  the  defendant  said : 

"  They  cannot  get  the  money.  You  cannot  deal  with  anybody 
else  but  me,  and  if  you  settle  with  anybody  else  I  will  settle  with 
jou." 

Before  the  evidence  was  received  to  which  we  have  just  ad- 
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verted,  there  was  testimoney  to  the  effect  that  the  bishop  was 
<x  officio  a  member  of  the  board  of  trustees ;  and  there  was  also 
extensive  evidence  elucidating  the  relations  which  the  bishop  bore 
to  the  church  society  and  the  defendant. 

We  think  it  was  not  error  to  receive  the  evidence  of  Boy  Ian  and 
Bebodou,  trustees,  to  the  effect  that  they  had  no  part  in  obtaining 
the  insurance  in  July,  1896,  and  that  the  same  was  obtained  by 
the  sole  act  of  the  defendant  upon  the  properties  that  were  des- 
troyed: 

Bishop  McQuaid,  of  the  diocese  of  the  city  of  Rochester,  was 
called  as  a  witness  for  the  people,  and  be  testified  to  an  interview 
with  the  defendant  on  the  11th  of  July,  1895,  at  St  Bernards 
Seminary,  about  10  o'clock  in  the  morning,  and  the  witness  added 
that  he  knew  the  occasion  of  the  defendant's  visiting  the  seminary, 
and  said : 

'^  It  was  in  reference  to  a  letter  which  I  had  written  him.  It 
was  written  either  the  evening  before  or  early  that  morning.  I 
may  have  written  it  late  the  evening  before,  but  think  early  that 
morning,  and  sent  to  him.  The  paper  now  shown  me  is  a  copy 
of  that  letter.  I  saw  him  two  or  three  hours  after  that  letter  was 
sent  to  hioL    He  then  said  something  on  the  subject  of  this  letter.'* 

The  witness  was  then  asked  :  **  Q.  What  did  he  say  upon  the 
subject  of  this  letter?"  This  question  was  objected  to  by  the 
defendant  as  incompetent  and  immaterial  and  irrelevant  The 
objections  were  overruled,  and  the  defendant  took  an  exception. 
The  witness  answered : 

**  He  said  he  wanted  to  deny  the  charge.  That  the  charge  I  had 
made  was  not  trua  I  didn't  see  the  letter  with  him  at  the  time. 
He  wanted  to  prove  the  charge  made  in  the  letter  was  not  true.  I 
said  it  was  not  necessary  to  bring  witnesses,  because  his  own  ap- 
pearance testified  that  it  was  true" 

The  original  letter  was  then  produced,  and  the  bishop  added, 
"That  is  my  handwriting,  and  is  the  original  letter."  The  original 
was  then  offered  in  evidence,  and  it  was  objected  to  by  the  defend- 
ant "as  incompetent  and  immaterial."  The  objections  were  over- 
ruled, and  the  defendant  took  an  exception.  The  letter  was 
received,  and  marked  "  Exhibit  No.  44."  The  bishop  continued 
his  testimony,  and  said : 
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"  I  have  been  bishop  of  the  diocese  of  Rochester  twenty -eight 
years  next  July,  and  know  the  law  of  the  Catholic  Church  with, 
reference  to  the  powers  of  the  bishop.  At  that  time  I  had  power 
to  remove  defendant  There  was  a  rule  which  governed  the 
priests  in  this  diocese  with  regard  to  making  regular  annual  re- 
ports. The  trustees  of  each  of  the  several  corporations  which  are 
of  the  churches  in  this  diocese  consisted  of  the  bishop,  vicar 
general,  the  pastor,  and  two  lay  trustees  of  the  congregation.  These 
reports  which  were  sent  in  pertained  to  the  financial  condition  of 
the  church.  All  of  the  moneys  which  were  received  from  the 
churches  of  the  parish  were  kept  within  the  parish.  The  report 
was  simply  a  statement  for  my  examination  as  to  its  financial  con- 
dition. The  moneys  raised,  from  whatever  source,  for  the  benefit 
of  the  church  and  the  carrying  of  its  charge,  remained  at  all  times 
in  the  custody  of  the  pastor  and  the  two  lay  trustees.  There  was 
also  a  rule  with  reference  to  the  amount  of  salaries  which  were 
paid  to  pastors.  Their  salaries  were  to  be  raised  out  of  the  sums 
to  be  supplied  in  the  parish.  The  annual  salary  of  the  pastor  of 
this  particular  charge  was  $700." 

In  the  course  of  the  cross-examination  the  witness  was  asked 
whether  there  was  any  personal  liability  as  far  as  the  sisters  were 
concerned,  and  he  answered  as  follows : 

"  There  was  in  this  particular  case.  If  he  failed  to  carry  on  the 
parish,  and  raise  the  necessary  money,  I  should  remove  him,  and 
put  some  one  in  the  parish.  There  was  no  personal  liability  on 
his  part,  so  far  as  the  sisters  were  concerned,  outside  of  the 
'revenues  of  the  church." 

We  think  the  conversation  between  the  bishop  and  the  defendants 
on  the  11th  of  July  was  competent,  and  was  properly  received. 
It  tended  to  elucidate  the  relations  existing  between  the  defendant 
and  his  church  and  its  superior  officers,  and  to  develop  the  exigen- 
cies which  then  were  surrounding  him,  and  his  relations  to  its 
temporal  aSaii-s  and  his  relations  to  his  bishop.  It  tended  to 
develop  the  fact  that  a  crisis  had  come  to  him  in  respect  to  his 
relations  with  the  church.  Confessedly,  the  bishop  was  his 
superior  in  ecclesiastical  relations,  clothed  with  power  to  remove 
him  from  the  pastorship  of  the  church.  It  tended  to  develop  facts 
which  might  legitimately   be  said  to  be  potential  in  influencing 
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the  acts  and  conduct  and  demeanor  of  the  defendant  towards  the 
church  and  its  property,  and  tended  to  elucidate  the  motives  of 
his  conduct  immediately  succeeding  the  interview. 

We  come  now  to  consider  the  more  potential  objection  urged  to 
the  reception  of  the  letter  in  evidence,  and  before  considering  the 
objection  we  will  quote  the  letter  of  the  bishop  to  the  defendant : 

**St.  Bernards,  July  11,  1895. 
"  Rev.  J.  M.  Fitzgerald — Reverend  Sir :  Of  late  so  many 
complaints  have  come  to  me  of  your  repeated  and  public  drunken- 
ness that  I  cannot  close  ray  eyes  any  longer  to  your  conduct.  I 
now  give  you  warning  that,  if  you  do  not  quit  the  use  of  intoxi- 
cating drinks  altogether,  and  reform  your  life,  I  shall  be  obliged 
to  send  you  to  a  house  of  correction,  and  remove  you  from  the 
charge  of  souls.  Your  usefulness  in  your  present  mission  is  at  an 
end,  and  the  sooner  you  seek  some  other  field  of  work  the  better  it 
will  be  for  yourself  and  for  religion. 

"Very  Respectfully, 

"B.  J.  McQuaid, 

"  Bishop  of  Rochester." 

The  principal  objection  now  made  to  the  reception  of  the  letter 
seems  to  relate  to  the  circumstance  that  it  cojitained  a  charge 
against  the  defendant  of  intoxication,  or,  to  be  more  accurate,  in 
the  language  of  the  letter,"  public  drunkenness."  No  parts  of  the 
letter  were  objected  to,  at  the  time  it  was  offered,  by  the  defen- 
dant On  the  contrary,  his  objections  thereto  were  to  the  entire 
letter,  and  it  is  not  too  much  to  assume  that,  if  any  part  of  it  was 
proper,  he  should  have  made  specific  objections  to  such  parts  as 
were  improper.  As  to  that  part  of  it  relating  to  intoxication,  it  is 
to  be  borne  in  mind  that  the  bishop,  in  detailing  the  conversation 
held  with  the  defendant,  had  already  introduced  very  clearly  the 
nature  and  tenor  of  the  charge  which  he  had  made  in  the  letter, 
and  which  he  stood  by  and  repeated  in  the  interview  with  the 
defendant  If  we  recur  to  the  testimony  of  the  bishop,  we  find 
that  he  says  in  relation  to  the  interview  with  the  defendant,  as 
follows:  "  He  wanted  to  prove  the  charge  made  in  the  letter  was 
not  true.  I  said  it  was  not  necessary  to  bring  witnesses,  because 
his  own  appearance  testified  that  it  was  trua'*     The  natural  and 
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ordinary  anderatanding  of  the  langaage  jast  quoted  from  the  tes- 
timony of  the  bishop  indicates  that  he  had  reference  to  the  hab^t 
which  the  letter  refers  to  in  definite  language.  It  is,  therefore, 
not  apparent  that  the  letter  of  the  bishop  conveyed  to  the  jury  any 
further  or  different  idea  than  was  introduced  by  the  conversation 
which  was  held  between  the  bishop  and  the  defendant,  as  revealed 
in  the  bishop's  testimony.  All  this  evidence  was  received  with  a 
view  of  enlightening  the  jury  as  to  the  motive  which  may  have 
actuated  the  defendant  in  respect  to  the  principal  charge  made  in 
the  indictment  The  testimony  of  the  bishop  tended  to  show  that 
an  imminent  crisis  had  arisen  in  the  affairs  of  the  defendant  The 
testimony  also  tended  to  show  that  the  defendant  was  financially 
embarrassed  ;  that  his  circumstances  were  such  that,  if  he  was  im- 
mediately removed  from  the  parish,  he  would  lose  the  balance  of 
the  salary  due,  to  him,  and  that  his  financial  standing  would  be 
exposed,  and  that  he  would  be  unable  to  liquidate  his  debts;  and 
thorefore,  there  was  immediate  and  present  necessity  for  turning 
some  of  the  property  into  money  with  a  view  of  its  coming  from 
the  insurance  policies  to  the  hands  of  the  trustees,  whom  he  was 
able  to  control,  and,  under  the  rules  of  the  church,  applying  it 
towards  the  liquidation  of  the  balance  of  indebtedness  which  he 
claimed  against  the  Church  of  the  Holy  Orosa 

Great  latitude  is  allowed  in  developing  facts  which  tend  to 
show  the  motive  of  a  party  accused  of  crima  Judge  E.  Darwin 
Smith,  in  an  opinion  delivered  in  People  v.  Stout,  4  Parker,  Cr. 
R  129,  said : 

**  It  is  impossible  to  define  by  any  rule  or  put  limits  upon  the 
facts  that  may  be  given  in  evidence  in  proof  of  motive,  except 
that  they  must  relate  to  the  subject-matter,  and  be  rationally 
adapted  to  establish  the  fact  in  issue.  It  is  not  necessary  that  the 
connection  be  so  intimate  as  that  the  proof  of  one  fact  unavoidably 
involves  or  draws  after  it  the  other,  as  a  legitimate  and  necessary 
consequence  from  an  appropriate  causa  It  is  sufficient  if  the  evi- 
dence fairly  tends  to  prove  the  assumed  motive,  and  the  jury  may 
rationally  and  properly  imply  the  motive  from  the  act  sought 
to  be  given  in  evidence.  Baalam  v*  State,  17  Ala.  451;  1  Starkie, 
Ev.  502.  So  various  are  the  motives  which  govern  men,  and  so 
indefinable,  that  every  case  must  necessarily  be  governed  by  its 
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own  particular  circumstances.  As  various  as  are  the  objects  of 
ambition,  passion,  or  desire  among  men,  so  various  may  be  ihe 
machinations  and  motives  to  crime,  and  so  various  must  necessarily 
be  the  kind  and  species  of  evidence  adapted,  and  proper  to  be 
received,  to  explain  the  motives  and  principles  of  human  conduct, 
to  unravel  and  reveal  the  webs  and  wiles  of  criminal  purpose,  and 
bring  the  offenders  to  justice." 

In  Pierson  v.  People,  79  N.  Y.  436,  it  was  said : 
'^  Where  the  case  depends  upon  circumstancial  evidence,  and 
the  circumstances  point  to  any  particular  person  as  the  criminal, 
the  case  against  him  is  much  fortified  by  proof  that  he  had  a 
motive   to   commit  the  crima     Where  the  motive  appears,  the 
probabilities  created  by  the  other  evidence  are  much  strengthened.^' 
In  People  v.  Harris,  186  N.  Y.  450,  88  K  E  65,  it  was  said : 
"  The  rule  that  evidence  in  criminal  cases  should  be  confined 
strictly  to  the  question  in  issue  is  not  infringed  upon  because  the 
evidence  offered,  while  tending  to  prove  some  eseential  fact  in  the 
guilt  of  the  accused,  may  also  prove  the  commission  of  another 
offense.     Such  evidence  is  revelent  and  admissable,  whenever  its 
presence  goes  to  sustain  the  charge  by  showing  scienter  or  motive; 
lor  these  facts  are  essential  elements  of  a  crime." 

Considering  the  whole  volume  of  evidence  relating  to  the  ques- 
tions presented  in  regard  to  the  defendant's  motive,  the  letter  may 
be  regarded  as  an  official  notification  by  the  bishop  that  the  defend- 
ant s  relation  to  the  church  and  its  property  was  soon  to  terminate, 
and  that,  unless  he  was  able  to  obtain  moneys  through  the  instru- 
mentality of  the  policies  of  insurance,  he  was  likely  to  be  removed 
without  his  arrearages  of  salary  being  liquidated.  The  whole  tenor 
of  the  evidence  indicated  that  the  defendant  was  possessed  with 
the  idea  that,  if  the  insurance  money  was  received  by  the  society, 
he  could  so  dominate  his  associate  trustees  as  to  become  the  pos- 
sessor of  it,  and  thus  liquidate  the  supposed  iadebtfedness  of  the 
society  to  him,  and  aid  him  in  extricating  himself  from  the  finan- 
cial embarrassments  surrounding  him.  So  far  as  there  was  any- 
thing damaging  in  the  letter  to  the  defendant,  it  was  in  entire 
harmony  with  and  in  corroboration  of  the  position  assumed  by 
the  bishop  in  the  interview  which  he  held  with  the  defendant;  and, 
as  we  have  before  stated,  the  declarations  made  by  the  defendant 
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to  the  bishop  were  competent  evidence  upon  the  question  of  the 
defendant's  motive.  The  interview  took  place  on  the  11th  of 
July,  and  according  to  the  evidence  the  additional  insurance  poli- 
cies were  obtained  on  the  10th  of  July,  and  the  defendant  left 
Charlotte  on  the  16th,  and  on  that  day  returned  a  telegram  which 
has  already  been  alluded  to,  and  the  fii*e  occurred  the  following 
morning.  With  all  this  evidence  before  the  jury,  it  was  for  it  to 
draw  such  deductions  and  inferences  therefrom  as  legitimately  the 
evidence  gave  rise  to.     The  bishop  testified  that : 

^'  There  was  no  reason  and  no  objection  to  the  trustees  passing 
a  resolution  to  pay  him  back  salary.  If  he  had  the  money  in  his 
hands,  he  might  pay  it  if  he  chosa" 

A  very  clear  and  exhaustive  charge  was  delivered  by  the 
learned  trial  judge  relating  to  the  circumstances  developed  in  the 
evidence,  calling  their  attention  to  the  rules  of  evidence,  and  to  the 
rules  of  law  applicable  thereto,  and  in  the  course  of  the  charge  he 
said: 

^^  I  have  been  requested  to  charge  you,  gentlemen,  that  the  fact 
that  the  defendant  went  voluntarily  before  the  grand  jury,  and 
told  his  story,  but  has  not  taken  the  witness  stand  here,  should 
not  raise  any  presumption  against  him.     That  is  true." 

And  later  on  he  said,  in  referring  to  the  statute : 

"  It  says  the  jury  are  not  to  assume  that  he  would  deny  or  ad- 
mit any  of  the  evidence,  but  the  jury  must  consider  that  evidence 
as  it  stands,  unafiEected  by  the  fact  that  the  defendant  does  not 
take  the  stand." 

We  think  the  instruction  thus  given  was  a  sufficient  compliance 
with  section  898,  Code  Grim.  Proa,  which  declares  that  a  defend- 
ant's neglect  or  refusal  to  testify  does  not  create  any  presumption 
against  him. 

la  People  v.  Rose,  52  Hun,  89,  4  N.  Y.  Supp.  788,  in  referring 
to  this  statute,  it  was  said : 

'*  Its  particular  meaning  is  that  the  court  and  jury  must,  so  far 
as  they  can,  determine  his  case  without  prejudice  or  inference 
against  him,  founded  upon  his  omission  to  testify." 

The  exception  was  a  general  one  to  all  that  the  court  said  to 
the  jury  in  explanation  of  the  statute.  In  response  thereto  the 
court  observed : 
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"  Is  there  any  particular  expression  of  the  court  that  you  wish  to 
point  out?  I  may  have  made  some  inadvertent  statements  in  that 
respect  that  might  be  corrected." 

In  response  to  that  the  counsel  for  the  defendant  said,  "  Where 
your  honor  stated  that  his  failure  to  take  the  stand  was  not  a 
denial,"  etc     We  think  the  exception  presents  no  error. 

Numerous  exceptions  were  taken  to  the  charge  as  delivered, 
and  to  refusals  of  requests  made,  and  they  have  received  attention, 
and  none  of  them  have  been  found  to  present  prejudicial  error. 
The  case  seems  to  have  been  very  thoroughly  tried  in  behalf  of 
the  contending  parties,  and  intelligently  and  clearly  submitted  to 
the  jury  under  proper  rules  of  evidence  and  well-settled  rules  of 
law,  giving  to  the  'defendant  full  benefit  of  the  presumption  of 
innocence  until  the  contrary  should  appear.  Whether  there  was 
it  conspiracy  or  not  promoted  by  the  defendant  to  burn  the  building 
on  the  16th  of  July,  1805,  was  a  question  of  fact  for  the  deter- 
mination of  the  jury.  In  People  v.  McKane.  143  N.  Y.  470,  38  K 
E.  950,  it  was  said  : 

"  When  a  conspiracy  is  shown,  or  evidence  on  the  subject  given 
sufficient  for  the  jury,  then  the  acts  and  declarations  of  the  con- 
spirators, in  furtherance  of  its  purpose  and  object  are  competent 
and  in  a  case  like  this  it  is  not  necessary,  in  order  to  make  such 
proof  competent,  that  the  conspiracy  should  be  charged  in  the  in* 
dictment" 

The  trial  judge  instructed  the  jury  in  respect  to  the  nature  and 
character  of  circumstantial  evidence  which  the  law  requires  in  order 
to  prove  the  main  all^ation.  His  instructions  complied  with  the 
rule  laid  down  in  the  case  to  which  we  have  just  adverted,  in  which 
it  was  said  :  "  They  were  instructed  to  acquit  the  defendant  unless 
satisfied  beyond  a  reasonable  doubt  that  he  counseled,  advised, 
aided,  abetted,  or  procured,  the  commission  of  the  crime  charged." 

Numerous  other  exceptions  were  taken  during  the  progress  of 
the  trial  which  have  not  been  referred  to  in  this  already  too  pro- 
tracted opinion.  However,  they  have  received  attention,  and  an 
examination  of  them  has  not  left  upon  our  minds  the  impression  that 
any  of  them  present  such  error  as  requires  us  to  disturb  the  verdict 
of  the  jury. 

Vol.  XII— 69 
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Section  542,  Code  Grim.  Proa,  lays  down  a  rule  to  be  obeerved 
by  tbo  court  in  tbe  following  language: 

"  After  bearing  the  appeal  the  court  must  give  judgment,  without 
r^ard  to  technical  errors  or  defects  or  to  exceptions  which  do  not 
affect  the  substantial  rights  of  the  parties." 

That  section  has  been  construed  and  applied  in  People  v.  Cha- 
con, 102  N.  Y.  669,  &  N.  E.  803;  People  y.  Dimick,  107  .K  Y. 
13,  14  N.  E.  178;  People  v.  Doyle,  11  App.Div.  448, 42  N.  Y.  Supp. 
319.  In  People  v.  Stout,  supra,  it  was  said  by  Judge  E.  Darwia 
Smith : 

'^  It  is  obviously  due  to  the  public  interest  and  to  the  faithful 
administration  of  public  justice  that  courts  of  review  should  not  re- 
verse the  proceeding  of  inferior  courts  upon  slight  and  trivial 
ground" 

However,  if,  upon  reading  the  evidence  in  the  large  volume 
produced  upon  the  appeal,  we  were  satisfied  that  prejudicial  error 
had  been  committed  by  tlie  trial  judge,  and  that  the  jury,  in  conse- 
quence thereof,  had  gone  wrong,  we  should  feel  it  our  conscientiooe 
duty  to  reverse  the  judgment  entered  upon  the  verdict  The  great 
question  of  the  defendant's  guilt  or  his  innocence  was  fairly  and 
intelligently  submitted  by  the  trial  judge  to  his  peers,  and  their 
verdict  is  adverse  to  the  defendant  We  have  found  no  sufficient 
ground  to  justify  the  court  in  interfering  with  the  conclusion 
reached  by  the  jury. 

Judgment  of  conviction  and  order  affirmed,  and  the  judgment 
to  be  entered,  certified,  and  remitted  to  the  clerk  of  Monroe  county^ 
pursuant  to  section  547,  Code  Crim.  Proc. 

All  concur. 


Supreme  &mvt—(BvU  (RtiminvA  Htvm. 

December,  1897. 

PEOPLE  V.  CHAKLES  JOHNSON. 

Athletic  clubs— Buildinq. 

The  requirements  of  ch.  559  of  1895,  ate  reasonably  complied  with,  in 
this  respect,  when  an  incorporate  association  occupieB  for  its  exdusfve 
purpose  a  portion  of  a  building. 
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d.   SaJCR— AbMIBSION  FEE. 

A  corporation,  organized  under  the  Membership  Law,  cannot  charge  an 
admission  fee  for  sparring  exhibitions  given  under  its  auspices. 

8.  Sams. 

The  legislature  did  not  intend,  in  passing  the  act,  to  allow  such  associa- 
tions to  engage  in  business  or  occupations  for  pecuuiary  profit,  but  to  per- 
mit them  to  have  sparring  exhibitions  for  its  members  privately,  or,  in  any 
event,  did  not  intend  to  allow  them  to  charge  admission  fees  to  such  enter- 
tainment. 

Prooeeedings  under  aection  463  of  the  Penal  Code,  requiring 
defendants  to  give  a  bond  that  they  will  not  for  one  year  violate 
section  468  of  the  Penal  Code. 

Simon  Fleisohman  and  Phillip  V.  Fennelly,  for  the  people. 

William  V,  Mackey  and  Charles  J.  Thomas,  for  defendanta 

WOODWARD,  J.— This  is  a  proceeding  under  section  463  of 
the  Penal  Code  to  require  defendants  to  give  a  bond  that  they 
will  not  for  one  year  violate  section  458  of  the  Penal  Code,  which 
prohibits,  among  other  things,  prize  fighting  absolutely,  and  spar- 
ring exhibitions  except  under  certain  restrictiona 

The  evidence  taken  shows  that  the  defendants  on  the  evening 
of  December  16,  1897,  were  about  to  engage  in  a  sparring  exhibi- 
tion in  the  rooms  of  the  Live  Stock  Exchange  Athletic  Club  of 
Buffalo,  for  which  admission  tickets  had  been  sold  to  the  public 
at  larga 

The  statute,  so  far  as  applicable  to  this  case,  provides  substan* 
tially  that  a  person  who  engages  in  a  public  or  private  sparring 
exhibition,  with  or  without  gloves,  within  the  state,  at  which  an 
admission  fee  is  charged  or  received,  directly  or  indirectly,  is  guilty 
of  a  misdemeanor,  provided,  however,  that  sparring  exhibitions 
with  proper  gloves  may  be  held  by  a  demestic  incorporated  ath* 
letic  association  in  a  building  leased  by  it  for  athletic  purposes 
only  for  at  least  one  year.     Penal  Code,  §  456. 

The  association  in  question  was  incorporated  for  athletic  pur- 
poses under  the  Membership  Corporation  Law,  being  chapter  658 
of  the  Laws  of  1895,  and  the  club  occupied  a  portion  of  the  third 
floor  of  a  large  brick  building,  the  remaining  portions  of  which 
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building  were  occupied  by  other  tenants  for  office  and  other  busi- 
ness purposes. 

The  People  contend  that  the  law  was  violated,  in  this  instance, 
in  the  first  place,  because  the  club  does  not  occupy  an  entire  build- 
ing devoted  to  athletic  purposes  only.  To  this  proposition  I  can- 
not give  assent,  as  I  think  the  requirements  of  the  statute  in  this 
respect  are  reasonably  complied  with  when  an  incorporated  asso- 
ciation occupies  for  its  exclusive  purposes  a  portion  of  a  building. 

The  next  contention  of  the  People  is  more  serious,  and  in  view 
of  the  importance  of  having  a  judicial  construction  of  this  section 
of  the  Penal  Code,  known  as  the  Horton  Law,  and  having  in 
mind  the  fact  that  the  People  could  not  appeal  from  a  decision 
adverse  to  them,  and  that  the  provisions  of  the  act  should  have 
the  construction  of  the  upper  courts,  I  have  concluded  to  give  the 
People  the  benefit  of  a  decision  of  the  question,  which  in  any 
event  is  a  close  one.  The  point  raised  and  which  has  impressed 
me  with  much  force  is  that  a  corporation  organized  under  the 
Membership  Law  cannot  charge  an  admission  fee  for  sparring  ex- 
hibitions given  under  its  auspicea  The  Membership  Law  has 
superseded  the  older  social  club  law,  and  it  provides,  among  other 
things,  that  the  term  "  membership  corporation  "  does  not  include 
a  stock  corporation  or  a  corporation  organization  for  pecuniary 
benefit     2  R  S.  (9th  ed.)  1433,  §  2. 

The  same  act  further  provides  that  a  membership  corporation 
may  be  created  thereunder  for  any  lawful  purpose,  except  a  pur- 
pose for  which  a  corporation  may  be  created  under  any  other 
article  of  the  chapter  or  any  other  general  law.     Id.  1442,  §  80. 

The  Business  Corporation  Law  of  the  stata  provides  for  corpora- 
tions organized  for  any  lawful  business  purpose  and  the  issuing 
or  stock,  etc.     Id.  1384,  §  2. 

All  of  these  provisions  as  to  corporations  were  in  force  prior  to 
the  passage  of  the  Horton  Law,  which  allows  sparring  exhibitions 
by  incorporated  associations  as  above  referred  to. 

The  contention  of  the  people,  therefore,  seems  reasonable  that 
the  legislature  did  not  intend,  in  passing  the  Horton  Law,  to  allow 
associations  incorporated  under  the  Membership  Law  to  engage  in 
business  or  occupations  for  pecuniary  profit,  but  intended  to  allow 
such  associations  to  have  sparring  exhibitions  for  its  members  pri- 
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vately,  or,  in  any  event,  did  not  intend  to  permit  such  associations 
to  charge  admission  fees  to  such  entertainments.  This  construc- 
tion appears  to  have  been  put  upon  the  law  by  many  of  the  asso- 
ciations themselves,  as  the  evidence  shows  that  the  association  here 
involved,  as  well  as  others,  have  printed  upon  their  tickets  of  ad- 
mission the  words,  "Membership  Ticket,"  which  the  counsel  for 
the  defendants  fairly  admitted  in  court  was  a  mere  subterfuge  sup- 
posed to  bring  the  clubs  within  the  protection  of  the  Horton  Law. 

Under  the  circumstances,  I  have  concluded  to  hold  the  defend- 
ants each  under  a  nominal  bond  of  $100,  as  provided  in  section 
463  of  the  Penal  Code. 

Ordered  accordingly. 


November  30,  1897. 

PEOPLE  V.  PATEICK  FLANAGAN. 

1.  Evidence — Robbery. 

Where,  upon  the  trial  of  an  indictment  for  robbery,  evidence  has  been 
given  tending  to  identify  the  defendant  and  another  as  the  persons  who 
had  participated  in  the  transaction,  though  they  were  not  seen  together  on 
the  day  or  occasion  when  it  was  committed,  it  is  competent  to  show  that 
they  were  associates  a  short  time  before  the  occasion  in  question,  though 
they  were  not  at  that  time  apparently  engaged  in  any  unlawful  enterprise, 
especially  where  the  defendant  claims  that  they  were  strangers. 

2.  Same— Remark  of  district  attorney. 

A  statement  by  the  district  attorney  in  his  opening  address  to  the  jury, 
that  the  defendant  and  an  alleged  associate  had  conducted  themselves 
"  very  suspiciouslv  "  on  an  occasion  prior  to  the  robbery,  Is  not  objection- 
able, where  it  is  simply  his  construction  of  the  evidence  which  he  proposed 
to  introduce. 

8.  Same— Objection. 

An  exception  to  incompetemt  evidence,  whose  admission  adds  nothing  to 
what  the  witness  had  before  testified  without  objection,  requires  no  con- 
sideration. 

Appeal  from  a  judgment,  convicting  defendant  of  robbery  in 
the  first  degree,  and  from  an  order  denying  a  new  trial. 
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John  F.  Brennan,  for  appellant 

George  0.  Andrews,  District  Attorney,  for  the  peopla 

BRADLEY,  J.— On  April  12,  1897,  about  midday,  the  Yon- 
kers  Savings  Bank  was  subjected  to  a  robbery  of  $4,420.  The 
defendant  was,  by  the  indictment,  charged  with  the  commission  of 
the  crime.  The  main  question  on  the  trial  related  to  his  identity 
as  the  person  who  did  it  The  circumstances  preceding  and  at- 
tending it  were  that  some  minutes  before  12  o'clock  a  person  came 
into  the  bank,  presented  a  one-dollar  bill,  and  requested  change 
for  it  The  cashier  (Mr.  Cobb)  did  not  change  his  bill,  and  the 
person  stepped  away  from  the  paying  teller's  window ;  and  the 
cashier  supposed  he  went  out  of  the  bank,  but  whether  he  did  or 
not  does  not  clearly  appear.  At  the  time  the  request  was  made 
for  the  change,  Mra  Stewart,  a  customer  of  the  bank,  was  in  con- 
versation with  the  cashier,  and  she,  shortly  after,  left  the  bank. 
Her  evidence  is  that  the  defendant  is  the  person  who  asked  to 
have  the  bill  changed,  and  that  he  did  not  go  out  of  the  bank 
ahead  of  her.  Immediately  after  Mrs.  Stewart  left,  another  person 
(whose  name,  as  it  turns  out,  was  Conners)  came  into  the  bank, 
engaged  the  attention  of  the  cashier,  and  had  a  conversation  with 
him,  in  which  he  said  that  he  had  an  appointment  with  a  friend,  to 
meet  him  at  the  bank  at  12  o'clock,  and  as  he  was  not  then  there, 
he  would  wait  until  he  came  in.  After  a  while  he  said  he  would 
wait  no  longer,  and  asked  the  cashier  to  tell  his  friend  that  Mr. 
Williams  had  been  there  to  see  him,  and  would  return  again  at 
2  o'clock.  This  so-called  Williams  then  went  out,  and  as  the 
cashier  turned  around,  and  was  proceeding  forward,  he  saw  a  man 
standing  in  front  of  him,  having  his  left  hand  full  of  bank  bills, 
up  to  his  face,  so  as  to  substantially  conceal  it  from  view ;  and  in 
his  right  hand  he  held  a  revolver,  which  he  pointed  at  the  cashier, 
and  said  to  him  to  neither  move  or  speak,  or  he  would  be  shot 
The  man  moved  backwards  through  the  door  in  the  counter,  and 
then  passed  out  of  the  door  of  the  bank  into  the  street  So  far  as 
appears,  no  person  came  into  the  bank,  from  the  time  the  cashier 
was  asked  to  change  the  dollar  bill  until  the  robbery  occurred, 
other  than  Conners  and  the  person  who  committed  it  The  cir- 
cumstances proved  warranted  the  conclusion  that  the  person  who 
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asked  for  the  change  was  the  one  who  got  behind  the  counter  and 
took  the  money  from  the  till  of  the  bank,  and  that  Conners,  who 
was  his  accomplice,  gave  him  the  opportunity  to  do  it,  by  engag- 
ing the  attention  of  the  cashier.  The  cashier  was  unable  to  iden- 
tify  the  person  who  presented  the  dollar  bill  for  change;  and  when 
he  had  the  stolen  money  in  his  hand  the  view  of  his  face  by  the 
<sashier  was  interrupted,  partially,  at  least,  by  the  bills  in  his  hand 
held  in  front  of  it  The  cashier,  however,  examined  several 
thousand  photographs  at  police  headquarters  in  the  city  of  New 
York,  without  finding  any  that  made  any  impression  of  similarity, 
within  his  recollection  of  this  person.  He  then  went  to  the  Pink- 
«nton  agenc}^,  where  he  saw  the  only  picture  that  impressed  him 
at  all  as  that  of  the  person  who  took  the  money,' and  it  turned  out 
to  be  the  picture  of  the  defendant  After  his  arrest  he  was 
identified  by  Mrs.  Stewart  as  the  person  who  presented  the  dollar 
bill  and  asked  for  change.  Tliere  was  evidence  introduced  on  the 
part  of  the  defendant  tending  to  prove  that  there  was  some  con- 
fusion in  her  evidence  bearing  upon  the  question  of  the  defendant's 
identity  at  his  preliminary  examination  in  the  city  court  of 
Yonkers.  But  the  evidence  of  Mrs.  Stewart  and  that  of  some 
other  witnesses  on  the  part  of  the  prosecution  tended  to  dispel 
such  apparent  confusion,  and  was  such  as  to  permit  the  jury  to 
conclude  that  Mra  Stewart  had  such  an  intelligent  and  well- 
sustained  recollection  of  the  person  as  to  enable  her  to  identify  the 
defendant  as  the  one  who  sought  the  change  in  her  presence ;  and, 
although  the  jury  were  not  required  to  do  so,  they  were,  by  her 
evidence,  warranted  in  finding  that  he  was  such  person.  The 
only  evidence  that  the  defendant  and  Conners  were  at  any  time 
Been  together  was  that  of  Mr.  Schlobohn,  who  kept  a  saloon  about 
thirty  feet  from  the  police  headquarters  in  the  city  of  Yonkers. 
His  evidence  was  that  about  a  week  before  the  robbery  the 
defendant  and  Conners  came  into  his  saloon  about  half  past  ten 
in  the  morning,  and  remained  there  until  one  o'clock,  when  he 
left  for  dinner;  that  they  talked  between  themselves,  looked  out 
of  the  windows,  looked  at  newspapers  on  the  table,  and,  so  far  as 
appeared,  had  no  apparent  business  with  anybody  elsa  The 
exception  to  the  reception  of  this  evidence  was  not  well  taken  by 
the   defendant's   counsel.     Evidence  had  been  given   tending  to 
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identify  both  of  them  as  the  persons  who  had  participated  in  the 
transaction  of  the  robbery,  although  they  were  not  seen  together 
on  the  day  or  occasion  when  it  was  committed.  It  was  competent 
to  show  that  they  were  associates  a  short  time  before  the  occasion 
in  question,  althougli  they  were  not  then  apparently  engaged  in 
any  unlawful  enterprise.  It  does  not  appear  that  they  were  seen 
together  on  the  day  of  the  robbery,  and,  while  the  fact  that  they 
were  in  the  saloon  was  of  itself  of  no  special  importance,  it  did 
tend  to  deny  to  the  defendant  the  claim  that  he  and  Conners  were 
strangers,  and  the  consequent  contention  that  they  could  not  hare 
been  in  complicity  in  the  alleged  robbery. 

In  his  opening  statement  of  the  case  to  the  jury,  the  district 
attorney,  in  referring  to  the  facts  which  the  prosecution  expected 
to  prove,  stated  that  "  they  went  into  the  saloon  of  Alderman 
Schlobohn,  and  acted  in  a  very  suspicious  manner;"  also,  that 
"  they  looked  out  of  the  window  of  the  saloon,  which  was  noticed 
by  others  as  well  as  Schlobohn,  and  acted  in  a  very  suspicious^ 
manner.''  Exception  was  taken  by  the  defendant's  counsel  to  the 
overruling  of  his  objections  to  those  statements.  In  view  of  the 
fact  that  the  evidence  of  their  presence  in  the  saloon  was  admissi- 
ble, tliere  was  no  prejudicial  error  in  the  statement  so  made  by 
the  district  attorney.  It  was  his  construction  of  the  evidence  in 
that  respect  which  he  proposed  to  introduce.  Whether  his  view 
of  it  was  fully  borne  out  by  the  evidence,  was  for  the  considera* 
tion  of  the  jury. 

The  witness  Cobb  had  testified  on  the  subject  of  the  photographa 
as  above  mentioned,  and,  further,  that  he  had  recognized  the 
picture  of  Conners,  without  objection,  and  had  been  cross-examined 
on  the  subject  On  his  redirect  examination  he  was  asked 
whether  he  selected  from  the  group  of  pho!x)graphs  one  whicli,  in 
his  opinion,  resembled  one  of  the  men  who  was  at  the  bank.  On 
answering  in  the  affirmative,  he  was  asked  if  he  could  then 
identify  it  as  of  either  of  those  men,  wliich  he  also  answered  in  the 
affirmative, —  the  number  of  which  the  witness  also  stated  Ex- 
ception was  taken  by  the  defendant's  counsel  to  the  reception  of 
this  evidence.  Although  tlie  picture  was  marked  for  identifica- 
tion, it  does  not  appear  to  have  been  oflFered  in  evidence,  nor  does 
it  appear  which  one  of  the  men   the  witness  thought  the  photo- 
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graph  referred  to  resembled.  While  there  may  be  some  doubt 
about  the  admissibility  of  the  evidence,  it  added  nothing  to  what 
the  witness  had  before  testified  without  objection,  as  the  picture 
was  not  put  in  evidence.  The  exception  therefore  requires  no 
consideration. 

None  of  the  exceptions  to  rulings  on  the  trial,  or  to  the  charge 
or  refusals  to  charge,  were  well  taken.  The  case  was  fairly  sub- 
mitted to  the  jury  by  the  charge  of  the  court,  and  the  verdict  was 
supported  by  the  evidence.  The  judgment  and  order  should  be 
affirmed. 

All  concur. 


PEOPLE  V.  WILLIAM  H.  HUFFMAN. 
December  18,  1897.  * 

1.  iNDICTlfBNT— DXTPLICITY. 

The  effect  of  section  279  of  the  Code  of  Criminal  Procedure,  which  con- 
stitutes an  exception  to  the  provision  of  section  278,  is  to  permit  a  con- 
tinuance of  the  former  practice  of  joining  different  crimes  by  separate 
counts,  where  thej  all  relate  to  the  same  transaction. 

2.  Samb. 

An  indictment,  charging  the  sale  of  divers  quantities  of  different  sorts  of 
liquors  to  divers  citizens  of  the  state,  and  to  divers  persons  unknown,  can- 
not be  objected  to  on  the  ground  that  it  is  a  count  embracing  more  than, 
one  offense. 

8.  Samb. 

Where  an  iadictment  alleges,  under  section  275  of  the  Criminal  Code, 
an  act  in  violation  of  law  by  a  sale  to  two  persons  jointly,  the  prosecution 
cannot  prove  thereunder  the  sale  to  one  independent  of  the  other,  and  a 
separate  additional  sale  to  the  latter  party. 

Appeal  from  a  judgment,  convicting  defendant  of  a  violation  of 
the  excise  law,  and  from  an  order  denying  a  motion  for  a  new 
trial. 

A  grand  jury  of  Allegany  county  on  the  12th  of  June,  1896, 
presented  an  indictment  against  the  defendant  charging  him  with 
Vol.  Xn— 70 
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the  "crime  of  selling  liquor  in  qaantitics  less  than  five  gallons  at 
a  time,  without  haying  paid  a  tax  as  provided  by  section  II  o£ 
chapter  112  of  the  Laws  of  1896,  and  obtained  and  posted  a  liquor 
tax  certificate,  as  provided  by  the  said  statute,  which  crime  is 
thus  defined  by  sections  81  and  84  of  the  said  statute,  and  was 
committed  as  follows:  The  said  Wm.  H.  Huffman  did,  on  or  about 
the  26th  day  of  March,  1896,  at  the  town  of  Friendship,  in  the 
county  of  Allegany,  aforesaid,  willfully  sell,  and  cause,  suffer,  and 
permit  to  be  sold,  liquor  in  quantities  less  than  five  gallons  at  a 
time,  to  James  Whalen  and  G.  H.  Robinson,  and  to  divers  other 
persons,  and  to  divers  persons  to  the  jury  aforesaid  unknown,  and 
did  then  and  there  unlawfully  deliver,  and  cause  to  be  delivered 
in  pursuance  of  such  sale,  to  the  said  James  Whalen  and  C.  K 
Bobinson,  and  to  said  divers  other  persons,  and  to  said  divers 
persons  to  the  jury  aforesaid  unknown,  liquor,  to  wit,  one  pint 
distilled  spirits,  *  *  *  without  having  paid  a  tax  therefor 
and  obtained  and  posted  a  liquor-tax  certificate,  as  required  by 
the  provisions  of  chapter  112  of  the  Laws  of  1896,  contrary  to  the 
form  of  the  statute.  *  *  *  "  The  defendant  interposed  a  de- 
murrer to  the  indictment  on  two  grounds :  **  First,  the  indictment 
charges  more  than  one  crime,  contrary  to  section  278  of  the  Crim- 
inal Code,  to  wit,  it  alleges  the  sale  of  liquor  to  one  James  Whalen 
and  to  one  C.  H.  Robinson;  second,  that  the  indictment  does  not 
conform  to  the  requirements  of  sections  275  and  276  of  the  Crim- 
inal Code"  The  demurrer  was  overruled,  and  the  defendant 
pleaded  not  guilty,  and  a  trial  was  had  on  the  5th  of  December, 
1896,  in  the  county  court  of  Allegany  county. 

Fuller  &  Rice,  for  appellant. 

Charles  11.  Brown,  District  Attorney,  for  the  peopla 

HARDIN,  P.  J.— It  is  provided  in  section  275  of  the  Code  of 
Criminal  Procedure  that  the  indictment  must  contain  "a  plain  and 
concise  statement  of  the  act  constituting  the  crime,  without  unnec- 
essary repetition.'*  In  section  278  of  the  Code  of  Criminal  Pro- 
cedure it  is  provided,  viz.:  "The  indictment  must  charge  but  one 
crime  and  in  one  form  except  as  in  the  next  section  provided.'' 
Section  279  of  the  Code  of  Criminal   Procedure  provides,  viz.: 
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*^  The  crime  may  be  charged  in  separate  counts  to  have  been  com- 
mitted in  a  different  manner  or  bj  different  means ;  and  where 
the  acts  complained  of  may  constitute  different  crimes,  such  crimes 
may  be  charged  in  separate  counta"  These  sections  have  lately 
been  construed  by  the  court  of  appeals  in  People  v.  Wilson,  161 
N.  Y.  403 ;  46  N.  K  862.  In  the  case  cited  it  has  been  held  that 
the  effect  of  the  provision  of  section  279  of  the  Oode  of  Criminal 
Procedure,  that,  "  where  the  acts  complained  of  may  constitute 
different  crimes,  such  crimes  may  be  charged  in  separate  counts, 
constituting  an  exception  to  the  provision  of  section  278,  that  'the 
indictment  must  charge  but  one  crime/  is  to  permit  a  continuance 
of  the  former  practice  of  joining  different  crimes  by  separate 
counts,  where  they  all  relate  to  the  same  transaction."  ''The  act" 
constituting  the  crime  alleged  in  the  indictment  against  the  defend- 
ant is  that  he  "  did,  on  or  about  the  26th  day  of  March,  1896, 
^  *  *  Belly  and  cause,  suffer,  and  permit  to  be  sold,  liquor  in 
quantities  less  than  five  gallons,  «  *  *  and  did  then  and 
there  unlawfully  deliver,  and  cause  to  be  delivered,  in  pursuance 
of  auch  sale,  to  the  said  James  Wbalen  and  G.  H.  Bobinson,  and 
to  said  divers  other  persons,  and  to  said  divers  persons  to  the  jury 
afore9aid  unknown,  liquor,  to  wit,  one  pint  distilled  spirits  [and 
other  enumerated  kinds  of  liquor],  without  having  paid  a  tax  there- 
for, and  obtained  and  posted  a  liquor-tax  certificate,  as  required  by 
the  provisions  of  chapter  112  of  the  Laws  of  1896."  In  People  v. 
Adams,  17  Wend.  475,  it  was  held,  viz.: 

"  In  an  indictment  for  selling  spirituous  liquors  without  license, 
it  is  not  necessary  to  specify  the  names  of  the  persons  to  whom 
the  sales  were  made.  A  court  in  such  an  indictment  charging  the 
sale  of  divers  quantities  of  different  sorts  of  liquors,  to  divers  citi- 
zens of  the  state,  and  to  divers  persons  unknown,  cannot  be  ob- 
jected to  on  error  as  a  count  embracing  more  than  one  offense ; 
the  whole  will  be  deemed  a  single  transaction.  The  public  prose- 
cutor, however,  on  such  a  count,  may,  on  the  trial,  be  confined  to 
the  proof  of  a  single  offense.  An  indictment  charging  an  offense 
on  a  particular  day,  and  also  on  divers  other  days,  is  good.  A  day 
certain  being  alleged,  the  residue  will  be  rejected  as  surplusage." 

In  the  indictment  before  us  only  one  day  is  mentioned,  to  wit, 
the  26th  of  March,  1896. 
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In  the  course  of  the  opinion  delivered  in  People  v.  Adum^ 
Bupra,  Nelson,  C.  J.,  said : 

'*  It  is  to  be  remarked  that  the  offense  upon  the  statute  consists 
in  the  act  of  selling  the  spirituous  liquors  without  a  license,  and 
therefore  the  designation  of  the  persons  to  whom  sold  is  in  no  way 
material  to  constitute  it  The  question  is  simply  one  of  pleading — 
whether  certainty  to  a  common  intent  requires  the  names  of  the 
persons  to  be  given  to  whom  the  liquor  was  sold." 

Although  the  indictment  in  that  case  averred  that  the  defend- 
ant sold  by  retail,  "to  divers  citizens  of  this  state,  and  to  divers 
persons  to  the  jurors  aforesaid  unknown,  and  did  deliver,  in  pur- 
suance of  such  sale,  to  the  said  divers  citizens,  and  the  said  diveis 
persons  to  the  jurors  aforesaid  unknown,  strong  and  spirituous 
liquors,"  to  be  drank  in  the  house  of  John  Adams  at  the  city  of 
Utica,  the  learned  judge  in  the  case  observed  that  the  claim  that 
the  count  contained  more  than  one  offense  could  not  be  sustained, 
and  he  adds : 

"  Upon  our  view  of  the  time  when  the  offense  is  laid  in  the  in- 
dictment— that  is,  upon  the  day  given — but  one  sale  by  retail  is 
to  be  deemed  charged  in  the  count  The  three  gills  of  brandy, 
three  gills  of  rum,  eta,  are  to  be  viewed  as  having  been  sold  at 
one  and  the  same  time,  and  as  constituting  but  one  transaction. 
*  *  *  If  we  strike  out  the  words,  *  divers  days  and  times,*  eta, 
as  we  have  seen  may  be  done,  or,  in  other  words,  as  the  defendant 
may  require  the  prosecutor  to  confine  his  proof  on  the  trial  the 
same  as  if  they  were  expunged,  then  but  one  offense  is  charged  in 
the  count,  and  the  conviction  cannot,  of  course,  extend  beyond  it 
— a  single  sale  of  the  quantity  of  liquor  mentioned,  to  divers  citi- 
zens of  the  state,  and  to  divers  persons  unknown,  eta" 

That  case  was  referred  to  with  approval  in  Osgood  v.  People,  3^ 
N.  Y.  461,  which  latter  case  was  decided  in  1868,  before  the  pas- 
sage of  the  Code  of  Criminal  Procedura  The  indictment  is  quite 
unlike  the  one  under  consideration  in  People  v.  O'Donnell,  4ft 
Hun,  360.  In  that  case  the  indictment  alleged  sales  on  four  dif- 
ferent days,  naming  them.  We  are  of  the  opinion  that  no  error 
was  committed  in  overruling  the  demurrer  to  the  indictment 

2.  Upon  the  trial  the  people  called  as  a  witness  James  Whalen. 
who  testified  that  he  went  into  the  defendant's  hotel  on  the  26th 
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of  March,  1896,  and  that  the  bartender  was  behind  the  bar  in  the 
barroom  at  the  time.     The  witness  adds : 

"I  told  him  I  wanted  half  a  pint  of  whiskey.  .  He  passed  it 
right  out,  and  I  paid  him  twenty-five  cents.  That  was  the  first 
I  was  in  that  house  that  day.  I  had  two  half  pints.  That  was 
about  two  o'clock;  the  other  lime,  about  half  past  three  the  same 
day.  I  again  went  into  the  hotel.  I  went  to  the  barroom.  I  saw 
the  same  person  behind  the  bar.  I  got  a  half  pint  of  whisky.  I 
took  it,  and  put  it  in  my  pocket  I  got  it  of  Mr.  ColemaTi  [the 
bartender],  and  paid  twenty-five  cents  for  it" 

In  the  course  of  his  cross-examination,  the  witness  stated  that 
he  was  acquainted  with  C.  H.  Robinson,  and  he  adds: 

"I  did  not  see  him  the  day  I  got  the  whisky.  He  had  nothing 
to  do  with  the  purchase  of  that  whisky." 

It  appears  by  the  evidence  that  Archie  Worden  participated  in 
drinking  the  whisky  that  was  purchased  by  Whalen,  and  that  he 
was  placed  in  the  lockup,  and  that  certain  proceedings  were  in- 
stituted before  one  W.  H.  Scott,  a  justice  of  the  peace,  on  the  day 
after  the  alleged  sale  of  the  whisky,  or  the  day  thereafter ;  and  an 
affidavit  was  made  before  the  justice  by  Whalen- which  was  re- 
ceived in  evidence,  without  objection,  before  the  trial  closed  and 
in  that  affidavit  Whalen  says,  viz.: 

*'0n  the  26th  day  of  March,  1896,  I  went  into  the  said  hotel, 
to  wit,  the  American  House,  at  the  town  and  village  of  Friend- 
ship, Allegany  county,  and  then  and  there  bought  of  the  bartender 
in  the  said  house  two  one-half  pint  bottles  of  whisky.  I  know  it 
was  whisky,  as  I  drank  a  large  portion  of  it  myself.  I  was  some- 
what intoxicated  at  the  time  I  got  this  whisky.  1  bought  it  of  a 
man  behind  the  bar  in  said  hotel  whose  name  I  do  not  know,  but 
he  was  a  short,  thick-set  man.  I  paid  twenty-five  cents  for  each 
half  pint  I  got  there."  » 

The  testimony  of  Whalen,  coupled  with  the  affidavit,  which  was 
received  without  objection,  clearly  established,  if  credited,  a  viola- 
tion of  the  statute,  and  that  it  occurred  on  the  26th  day  of  March, 
1896,  as  alleged  in  the  indictment 

In  section  81  of  chapter  112  of  the  Laws  of  1896  it  is  provided: 

"It  shall  not  be  lawful  for  any  corporation,  *  *  *  or  per- 
son which,  or  who,   has  not  paid  a  tax  as  provided  in  section 
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eleven  of  thia  act  and  obtained  ajid  posted  the  liquor  tax  certificate 
as  provided  in  this  act  to  sell,  offer  or  expose  for  sale,  or  give 
avfay  liquors  in  any  quantity  less  than  five  wine  gallons  at  a  time; 
nor,  without  having  paid  such  tax  and  complied  with  the  pro- 
visions of  this  act,  to  sell,  offer  or  expose  for  sale,  or  give  away 
liquor  in  any  quantity  whatever,  any  pari,  of  which  is  to  be  drunk 
on  the  premises  of  such  vendor.     *     *     *  " 

In  section  88  of  that  act  it  is  provided  that  any  person  engaged 
in  the  traffic  of  liquors  — 

'^  Shall  upon  conviction  of  a  violation  of  any  of  the  provisions  of 
this  act  be  liable  for  and  suffer  the  penalties  imposed  therein; 
*  *  *  and  each  violation  of  any  of  the  provisions  of  thia  act 
shall  be  construed  to  constitute  a  separate  and  complete  offense, 
and  for  each  violation  on  the  same  day,  or  on  drfferent  days,  the 
person  qr  persons  offending  shall  be  liable  to  the  penalties  and 
forfeitures  imposed  by  this  acu" 

The  evidence  given  as  to  the  purchase  made  by  Whalen,  if 
credited,  was  sufficient  *^to  constitute  a  separate  and  complete 
offense,''  as  declared  in  the  language  of  the  statute  which  has  just 
been  quoted. 

The  people  put  upon  the  stand  C.  H.  Bobinson,  as  a  witness, 
who  testified  that  in  the  latter  part  of  March  he  had  occasion  to  go 
to  his  hotel,  and  he  was  then  asked :  "  Q.  Did  you  have  any- 
thing to  drink  there?"  The  defendant  objected  to  the  question 
on  the  ground  that  it  was  'incompetent,  and  seeks  to  prove 
another  and  distinct  crime  from  the  one  already  sought  to  be 
proved."  The  witness  then  added  :  "  I  cannot  tell  you  what  day 
it  waa  Have  not  very  much  recollection  of  the  tima  Have  no 
means  of  telling  when  it  wa&  I  was  sworn  before  Mr.  Scott." 
Thereupon  the  following  question  was  propounded  to  him:  "Q. 
Did  you  in  that  affidavit  state  when  it  was  you  had  something  to 
drink  in  that  hotel.?  "  This  was  objected  to  again,  on  the  ground 
that  it  was  incompetent,  immaterial  and  irrelevant  The  objec- 
tions were  overruled,  and  the  defendant  took  an  exception.  The 
witness  answered :  "I  think  the  affidavit  would  refresh  my  mind 
as  to  what  I  did  say."  Thereupon  the  district  attorney  put  in  the 
hands  of  the  witness  a  paper,  and  asked  him  to  read  it,  and  then 
propounded  to  the  witness  the  following  question:     "  Q.  Can  you 
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state  to  the  jury  when  it  was  you  had  anything  to  drink  in  Ilaff- 
man's  Hotel,  the  latter  part  of  March  ?  "  This  was  objected  to  by 
the  defendant  as  ^* incompetent;  (2)  seeks  to  prove  a  separate  and 
distinct  crime  from  the  one  already  sought  to  be  proved  ;  (3)  in- 
admissible under  the  indictment,"  The  objections  were  overruled, 
and  the  defendant  took  an  exception.  The  witness  answered: 
**  Some  time  in  March.  It  was  previous  to  the  prosecution,  but 
cannot  tell  how  long  before.  I  guess  I  did  swear  how  long  it  was. 
I  guess  1  can  tell  what  I  swore  to.  It  says  so  in  thai  adOidavit 
The  affidavit  was  made  on  the  28th  day  of  March."  The  fol  ow- 
ing question  was  then  propounded  to  him:  '*Q.  What  was  it 
you  did  on  the  occasion  referred  to?  "  The  defendant  objected  to 
the  question  on  the  ground  that  it  was  '*  immaterial,  irrelevant, 
seeking  to  prove  a  distinct  crime  from  the  one  already  sought  to 
be  proved.  Inadmissible  under  the  indictment"  The  objections 
were  overruled,  and  an  exception  taken.  The  witness  answered : 
"I  drank  at  the  bar  there;  drank  beer  and  I  drank  whisky  there. 
I  bought  the  whisky  of  this  young  man  Coleman.  I  bought  one 
drink  of  him,  and  I  guess  I  paid  ten  cents.  Paid  it  to  Coleman. 
I  was  in  the  habit  of  going  in  and  out  of  there,  sometimes  three  or 
four  times  a  day." 

The  language  used  in  the  indictment  would  warrant  the  con- 
struction apparently  given  to  it  by  the  county  judge,  that  the 
averment  was  that  the  sale  was  to  Whalen  and  Eobinson  jointly, 
which  was  doubtless  the  view  taken  by  the  county  judge  in  order 
to  overcome  the  objections  made  by  the  defendant  to  the  indict- 
ment People  v.  Harmon,  49  Hun,  668;  2  N.  Y.  Supp.  421, 
affirmed  112  N.  Y.  666 ;  20  N.  E.  414.  The  people,  however,  in 
producing  evidence,  gave  testimony  to  the  eflfeot  of  the  independ- 
ent sale  made  to  Whalen  of  the  whisky  on  two  different  occasions 
(there  being  no  objection  to  the  second  occasion),  and,  when  the 
attempt  was  made  by  the  evidence  of  Eobinson  to  prove  another 
violation,  it  was  apparently  to  prove  a  violation  not  specifically 
mentioned  in  the  indictment  As  we  have  seen,  the  statute  pro- 
vides that  each  violation  shall  be  a  complete  offensa  If  the  evi- 
dence which  was  offered  and  received  from  the  witness  Robinson 
is  rec^nved  and  considered,  then  the  people  are  in  the  attitude  of 
proving  an  additional  offense  to  the  one  alleged  in  the  indictment. 
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The  refusal  of  the  defendant's  counsel  to  concede  that  the  people 
had  proved  one  offense  by  the  testimony  of  Whalen  does  not 
seem  to  be  an  adequate  excuse  for  allowing  evidence  from  Bobin- 
son  of  a  distinct,  separate,  independent  violation  of  the  law.  Sec- 
tion 33  of  chapter  112  of  the  Laws  of  1896  provides  that  "each 
violation  on  the  same  day,  or  on  different  days,"  shall  subject  the 
person  offending  "  to  the  penalties  and  forfeitures  imposed  by  this 
act"  If  the  evidence  of  Bobinson  was  competent,  then  we  have 
an  anomalous  situation  of  an  indictment  alleging  a  sale  to  Whalen 
and  Bobinson  as  a  sale  to  them  jointly,  proof  of  sale  to  Whalen 
under  that  indictment,  and  then  proof  of  sale  on  another  occasion 
to  Bobinson  in  the  absence  of  Whalen.  As  already  stated,  section 
275  of  the  Code  of  Criminal  Procedure  prescribes  that  the  indict- 
ment "  shall  contain  a  plain  and  concise  statement  of  the  act  con- 
stituting the  crime."  It  will  hardly  do  to  allege  an  act  in  viola- 
tion of  law  by  a  sale  to  two  persons  jointly,  and  to  prove  the  sale 
to  one  independent  of  the  other,  and,  having  given  such  proof  of 
the  act  constituting  the  crime,  the  party  be  permitted  to  prove 
another  additional  act,  especially  under  a  statute  which  declares 
that  each  and  every  violation  of  any  of  its  provisions  "  shall  be 
construed  to  constitute  a  separate  and  complete  offense,"  and  sub- 
ject the  party  accused  of  a  violation,  "for  each  violation  on  the 
same  day,  or  on  different  days,"  to  a  penalty.  People  v.  Krank, 
110  N.  Y.  488;  18  N.  E.  242;  People  v.  Charbineau,  115  N.  Y. 
433;  22  K  E  271,  which  was  commented  upon  in  People  v. 
Wilson,  151  N.  Y.  409 ;  45  N.  E.  862.  If  the  forgoing  views 
prevail,  it  will  lead  to  a  reversal  of  the  judgment  and  order  and  a 
new  trial. 

Judgment  upon  the  verdict  and  order  denying  a  new  trial  re- 
versed, and  a  new  trial  directed  in  the  county  court  of  AU^any 
county,  to  which  county,  after  entry  of  judgment  in  pursuance  of 
section  547  et  seq.  Code  Cr.  Proa,  the  proceedings  are  remitted. 

All  concur 
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APPEAL. 

1.  Appellate  court 

Where  the  trial  court  certifies  to  the  appellate  court  that  a 
reasonable  doubl  exists  as  to  whether  the  judgment  should  stand, 
and  the  doubt  rests  upon  the  value  of  the  evidence  in  support 
of  the  charge,  it  is  the.dutv  of  the  latter  court  to  discharge  the 
defendant,  if  such  doubts  exist  at  the  close  of  the  proofs  before 
judgment     People  v.  Owens  (Ct  A  pp.),  68. 

2.  Circumstantial  evidenca 

Though  facts  and  circumstances  proved  in  support  of  the 
charge  are  suspicious,  no  one  has  the  right  to  say  that  they  are 
inconsistont  with  innocence  where  any  or  all  of  them  can  exist 
without  the  commission  of  the  offense  with  which  the  defendant 
is  charged.     Id. 

S.  Demurrer. 

Sections  517,  519  of  the  Criminal  Code  impose  upon  the 
supreme  court  the  duty  of  reviewing  the  determination  made 
upon  the  demurrer  to  an  indictment  People  v.  Wilson  (Ct 
App.),  116. 

4.  Objection  once  taken  by  demurrer  to  the  indictment  need  not 
be  again  raised  in  any  form  after  the  trial  has  been  entered 
upon.     Id. 

5.  Error  cured. 

The  error  in  admitting  improper  evidence  is  cured  when  the 
evidence  is  stricken  out  on  the  exceptant's  motion,  and  the  jury 
are  directed  to  disregard  it     People  v.  Schooley  (Ct  App.),  20. 

6.  Harmless  error. 

Illegal  evidence,  which  has  a  tendency  to  excite  the  passions, 
arouse  the  prejudices,  awaken  the  sympathies  or  warp  or  influ- 
VoL.  XII— 71 
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ence  the  judgment  of  jurors,  in  any  degree,  cannot  be  considered 
as  harmless.     People  v.  Corey  (Ct  App.),  152. 

7.  New  trial— newly  discovered  evidence. 

An  order  of  the  supreme  court  in  a  criminal  action,  denying 
a  motion  for  a  new  trial  upon  the  ground  of  newly  discovered 
evidence,  made  after  an  affirmance  by  the  court  of  appeals  of 
a  final  judgment  of  death,  is  not  reviewable  by  the  latter  court 
People  V.  Mayhew  (Ct.  App.),  112. 

8.  Order  of  county  court 

An  appeal  by  the  defendant  lies  to  the  appellate  division  of 
the  supreme  court,  from  an  order  of  the  county  court,  adjudg- 
ing the  defendant  to  be  the  father  of  a  bastard  child.  People 
ex  rel.  Kirkpatrick  v.  Crowley  (Sup.  Ct.),  ,477. 

9.  Prosecution. 

Whether  the  people  or  the  prosecution,  under  whatever  name 
the  proceeding  may  be  instituted,  have  the  right  to  appeal  to 
the  supreme  court,  after  a  reversal  by  the  county  court  or  court 
of  sessions,  is  open  to  grave  doubt  People  ex  rel.  Com.  v. 
Cullen  (Ct  App.),  205. 

10.  Record — Correction. 

Tlie  power  of  correcting  alleged  mistakes  in  the  stenographer's 
minutes  which  form  part  of  the  case  and  exceptions  upon  an 
appeal  in  a  criminal  action,  if  it  exists  in  any  officer  or  tribunal, 
can  be  exercised  only  after  due  opportunity  has  been  afforded 
to  the  defendant  to  be  heard.     People  v.  Conroy  (Ct  App.),  188. 

11.  In  such  case,  it  is  the  duty  of  the  clerk  to  cause  the  stenog- 
rapher's minutes  to  be  printed  literally  as  filed,  without  change 
or  alteration  of  any  kind  made  after  date  of  .filing.  If  such 
changes  may  be  made  at  all  it  is  not  for  the  clerk  to  make  them^ 
without  the  knowledge  or  consent  of  the  defendant,  or  to  prac- 
tically indorse  them  after  they  have  been  thus  made.     Id. 

12.  The  court  of  appeals,  though  it  has  no  power  to  alter  the  rec- 
ord furnished  by  the  county  clerk,  has  powei  to  require  the 
clerk  to  do  his  duty  by  obeying  the  statute.     Id. 

13  The  court  of  appeals  has,  upon  a  proper  application  and  the 
presentation  of  the  facts,  the  right  to  determine  whether  the  rec- 
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ords  have  been  prepared  and  printed  according  to  law,  and,  if 
it  finds  that  they  have  not,  to  direct  the  clerk  accordingly.     Id. 

14.  Reversal. 

Section  542  of  the  Code  of  Criminal  Procedure  in  no  way  im- 
pairs or  affects  the  previously  well  established  principle  that  the 
rejection  of  competent  and  material  evidence,  or  the  reception  of 
incompetent  and  improper  evidence,  which  is  harmful  to  a  de- 
fendant, and  excepted  to,  presents  an  error  requiring  a  reversal. 
People  V.  Corey  (Ct  App.),  152. 

ARREST. 
Without  warrant 

To  authorize  an  arrest  under  section  293  of  the  Penal  Code,  a 
warrant,  U  seems,  is  unnecessary.  People  ex  rel.  James  v.  N.  Y. 
Soc.  (Sup.  Ct),  86. 

ARSON. 

1.  Conspiracy — Evidence. 

On  tlie  trial  of  an  indictment  for  arson  by  burning  a  parochial 
school  building,  which,  it  is  alleged,  was  the  result  of  a  con- 
spiracy between  defendant  and  two  servants,  and  committed  for 
the  purpose -of  realizing  the  insurance  thereon,  evidence  of  such 
servants'  dealings  and  doings  antecedent  to,  and  subsequent  to 
the  fire,  is  properly  received  with  a  view  of  establishing  the 
relation  between  them  and  defendant  People  v.  Fitzgerald 
(Sup.  Ct),  524. 

2.  So,  the  fact  that  defendant  had  become  the  owner  of  numerous 
parcels  of  real  estate,  and  had  taken  the  title  thereto  in  the 
names  of  such  servants,  without  any  consideration  on  their  part, 
and  in  some  cases  without  their  knowledge,  is  competent     Id. 

8.  Evidence  of  the  defendant's  insolvency  at  the  time  of  the  fire, 
is  pertinent     Id. 

4.  The  fact  that  the  affairs  of  the  parish  school  were  conducted  by 
three  sisters  under  the  supervision  of  the  defendant,  and  that 
the  relations  existing  between  them  and  defendant  had  become 
somewhat  strained  and  disturbed,  is  proper  evidence,  to  deter- 
mine the  probable  continuance  of  defendant  in  his  relation  to 
the  church  property.     Id. 
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5.  Where,  in  such  case,  it  is  in  the  power  of  the  accused  to 
account  for  his  whereabouts,  the  fact  that  be  fails  to  do  so,  is 
strong  presumptive  evidence  against  him.     Id. 

6.  The  testimony  of  an  officer,  who  followed  the  servant  into 
defendant's  house,  in  regard  to  the  appearance  of  another  servant 
therein  who  interfered  with  him,  is  part  of  the  res  gestae.     Id. 

7.  The  testimony  of  the  servant,  by  whom  the  fire  was  claimed  to 
have  been  set,  as  to  his  whereabouts  during  parts  of  the  night 
of  the  fire,  is  admissible.     Id. 

8.  The  admission  of  the  testimony  of  insurance  agents  to  the  effect 
that  they  had  declined,  under  instructions,  to  write  insurance 
on  property  in  defendant's  name,  is  not  error.     Id 

9.  A  mortgagee  may  testify  that  defendant  had  informed  him  on 
the  cancellation  of  certain  policies,  that  he  had  effected  insurance 
in  the  name  of  his  servant,  to  whom  the  property  bad  been 
conveyed.     Id. 

10.  So,  an  insurance  adjuster  may  testify  that  the  defendant 
claimed  that  the  insurance  money  should  be  paid  to  him,  and 
not  to  the  bishop  ;  and  tiiat  he  "  was  willing  to  sacrifice  a  little 
of  it  if  they  would  make  a  settlement  with  him  then  and 
there."     Id. 

11.  So,  the  co-trustees  of  defendant  may  testify  that  they  had  no 
part  in  obtaining  the  insurance  just  prior  to  the  fire.     Id. 

12.  So,  a  conversation  between  the  bishop  and  defendant  is  com- 
petent, where  it  tends  to  show  the  relations  existing  between 
defendant  and  his  church  and  its  superior  officers,  and  the  fact 
that  his  affairs  had  reached  a  crisis.     Id. 

18.  So,  a  letter,  written  by  the  bishop  to  him  just  before  the  fire, 
rebuking  him  for  '*  public  drunkenness,"  and  intimating  that 
he  would  be  removed,  is  admissible  upon  the  question  of 
motive.     Id. 

14.  Instructions. 

An  instruction  that  the  jury  were  not  to  assume,  from  tho 
fact  that  the  defendant  did  not  testify  as  a  witness  at  the  trial, 
that  he  would  deny  or  admit  any  of  the  evidence,  but  that  they 
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should  consider  the  evidence  as  it  stands,  unaflEected  by  the  tact 
that  he  did  not  take  the  stand,  is  a  sufficient  charge  on  the  sub- 
ject    People  V.  Fitzgerald  (Sup.  Ct),  526. 

ATHLETIC  CLUBS. 

1.  Admission  fee. 

A  corporation,  organized  under  the  Membership  Law,  cannot 
charge  an  admission  fee  for  sparring  exhibitions  given  under 
its  auspicea     People  v.  Johnson  (Sup.  Ct),  546. 

2.  The  Legislature  did  not  intend,  in  passing  the  act,  to  allow 
such  associations  to  engage  in  business  or  occupations  for  pecu- 
niary profit,  but  to  permit  them  to  have  sparring  exhibitions 
for  its  members  privately,  or,  in  any.  event,  did  not  intend  to 
allow  them  to  charge  admission  fees  to  such  entertainment.    Id. 

8.  Building. 

The  requirements  of  ch.  559  of  1995,  are  reasonably  complied 
with  in  this  respect,  when  an  incorporate  association  occupies 
for  its  exclusive  purpose  a  portion  of  a  building.     Id. 

BANKS  AND  BANKING. 

1.  Custom. 

The  fact  that  the  officers  of  a  bank  had  been  accustomed 
for  several  years  to  make  and  exhibit  false  entries  in  their  books 
is  no  defense  for  making  and  exhibiting  the  particular  false 
entry  charged  in  the  indictment  People  v.  Helmer  (Sup.  Ct), 
134. 

2.  False  book. 

In  order  to  a  conviction  on  the  ground  that  the  defendant 
knowingly  exhibited  to  the  bank  examiner  the  teller's  tickler 
or  cash  b(X)k,  containing  false  entries  in  respect  to  the  amount 
of  the  currency  on  hand,  it  is  necessary  to  establish:  (1)  That 
the  entries  in  the  teller's  tickler  were  false;  (2)  That  the  de- 
fendant knew  that  the  entries  were  false ;  (8)  That  the  defend- 
ant exhibited  the  teller's  tickler  to  the  bank  examiner.     Id. 

8.  The  fact  that  the  bank  president  placed  a  sum  of  money  in  the 
vault  of  the  bank  on  the  morning  of  the  day  of  examination  by 
the  bank  examiner,  does  not  make  the  entry  of  the  cash  book 
true  in  fact,  where  it  was  borrowed  for  the  purpose  of  making 
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the  amount  of  the  currency  ou  hand  apparently  correspond  with 
the  entry,  and  was  returned,  on  the  same  day,  and  within  two 
or  three  hours  after  the  examination,  in  the  identical  bills  to 
the  bunks  from  which  it  had  been  borrowed     Id. 

4  Following  statutory  words. 

Tlie  offense  need  not  be  charged  in  the  language  of  the 
statute,  but  it  is  sufficient  if  the  criminal  act  is  set  forth  by 
words  which  plainly  descaibe  the  offense,  though  words  other 
than  those  of  the  statute  are  used.     Id. 

5.  Upon  such  trial,  evidence  that  other  banks  were  receiving  on 
deposit  and  carrying  as  cash,  checks  of  private  individuals,  is 
is  not  admissible  on  the  question  of  intent,  where  such  was  not 
the  practice  of  the  defendant's  bank.     Id. 

6.  Indictment 

In  an  indictment,  under  §  592  of  Penal  Code,  which  charges 
that  defendant  exhibited  to  the  bank  examiner  the  books  of  the 
bank  with  intent  to  deceive  him,  the  omission  of  the  words  "  in 
respect  thereto,"  does  not  invalidate  it.     Id. 

BASTARDY. 

1.  Bond — Surety. 

A  surety  on  an  undertaking,  given  on  an  adjournment  in 
bastardy  proceedings,  is  not  only  entitled  to  insist  that  he  shall 
not  be  held  liable  except  according  to  the  very  terms  of  the 
obligation,  but  he  may  also  defend  upon  the  ground  that  the 
instrument  was  not  given  according  to  the  requirements  of  the 
statute,  and  that  the  officer  who  took  it  was  without  jurisdiction. 
People  ex  rel.  Ritzenthaler  v.  Higgins  (Ct  App.),  186. 

2.  The  parties,  by  their  consent  or  agreement  to  adjourn  the  cause 
from  time  to  time,  cannot  bind  the  surety,  unless  he  was  so 
bound  in  the  first  instance     Id. 

8.  Neitlier  the  statute  nor  the  terms  of  the  bond  contemplate  or 
provide  for  successive  adjournments  from  time  to  lime,  for  an 
indefinite  period,  without  entering  upon  the  trial.     Id. 

4.  A  bond  given  in  such  a  proceeding  is  not  to  be  considered  as 
a  contract  between  the  parties.     Id. 
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5.  Charter  of  Rochester. 

The  principal,  if  not  the  subBtantial,  change  made  in  the 
charter  of  Rochester  in  section  842  of  the  Code  of  Criminal  Pro- 
cedure, aside  from  conferring  jurisdiction  in  bastardy  cases 
upon  the  local  court,  was  to  provide  that  upon  the  return  of  the 
warrant  and  at  any  stage  of  the  proceedings,  except  during  the 
examination  and  determination,  the  court  could  be  held  by 
a  single  justice.     Id. 

6.  A  general  provision  of  the  Code,  regulating  the  procedure  in 
this  class  of  cases,  is  not  to  be  deemed  to  be  modified  or  changed, 
in  its  application  to  a  particular  locality  of  the  state,  by  words 
of  doubtful  import,  relating  to  another  subject.     Id. 

CHILDREN. 

1.  Appeal. 

The  errors  relied  upon  must  be  pointed  out  in  the  affidavit 
upon  which  the  appeal  is  allowed.  People  v.  Giles  (Ct.  App,), 
103. 

2.  Where  the  affidavit  alleges  no  errors  with  reference  to  a  deter- 
mination of  the  facts,  the  evidence  is  not  required  to  be  re- 
turned.    Id. 

8.  Commitment 

An  exposure  by  the  parent  or  person  in  charge  of  the  child 
is  an  essential  element  of  the  delictum^  under  subdivision  2, 
§  291  of  Penal  Coda  People  ex  rel.  James  v.  N.  Y.  Soc. 
(Sup.  Ct),  86. 

4.  The  charge  contemplated  by  the  law  is  a  charge  conferred  by 
the  parent     Id. 

6.  To  authorize  the  defendant  to  detain  the  child,  it  must  appear 
from  the  commitment  that  **the  parent,  guardian  or  custodian 
of  such  child  was  present  at  the  examination  before  the  magis- 
trate, or  had  such  notice  thereof  as  the  magistrate  deemed  and 
adjudged  sufficient     Id. 

6.  Where  the  commitment  of  the  child  for  being  found  without 
any  proper  guardianship  is  valid  upon  its  face,  it  is  not  im- 
peachable by  demurrer  to  a  return  to  habeas  corpus  presented 
by  the  father.     Id. 
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7.  It  is  the  duty  of  a  magistrate,  in  proceedings  under  §  749  of 
the  Criminal  Code,  to  keep,  or  have  kept,  under  his  direction, 
minutes  of  the  testimony  taken  upon  the  trial,  to  the  end  that 
his  determination  as  to  the  facts  may  be  reviewed  upon  appeal 
Id. 

CONSTITUTIONAL  LAW. 

1.  Article  of  commerce. 

An  ordinary  merchantable  scrub  brush,  manufactured  by  the 
authorities  of  another  state,  placed  upon  its  markets,  recognized 
as  property  and  not  claimed  to  be  an  inferior  or  deceptive 
article,  is  an  article  of  commerce,  though  made  under  its  aa- 
thority  by  convict  labor,  and  is  not,  therefore,  within  the  polioe 
power  of  this  state.     People  v.  Hawkins  (Sup.  Ct),  413. 

2.  Interstate  commerce. 

A  state  law,  the  eflEect  of  which,  is  to  restrict,  burden  or  pro- 
hibit interstate  commerce,  is  void,  though,  by  its  terms,  made 
applicable  to  the  state,  whose  legislature  enacts  it     Id. 

8.  Chap.  931  of  1896,  the  effect  of  which  is  to  prohibit  or  cast 
burdens  upon  the  introduction,  into  this  state,  of  a  lawful  article 
of  commerce,  is  a  violation  of  the  interstate  commerce  clause  of 
the  National  Constitution.     Id. 

4  Police  power. 

The  exercise  of  the  police  power  by  the  legislature,  subject 
to  the  limitation  that  the  real  object  of  the  statute  must  appear, 
upon  inspection,  to  have  a  reasonable  connection  with  the  wel- 
fare of  the  public,  is  not  in  conflict  with  the  constitution. 
People  V.  Havnor  (Ct  App.),  25. 

5.  When  thus  exercised,  even  though  the  e^ect  is  to  interfere  to 
some  extent  with  the  use  of  property  or  the  prosecution  of  a 
lawful  pursuit,  it  is  not  regarded  as  an  appropriation  of  property 
or  an  encroachment  upon  liberty.     Id. 

6.  Sunday  laws. 

An  act,  the  object  of  which  is  to  regulate  the  prosecution  of 
a  particular  trade  on  Sunday,  by  prohibiting  it  from  being  car- 
ried on  as  a  business,  to  which  the  prohibition  applies  only  after 
a  certain  hour,  is  not  unconstitutional.     Id. 
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7.  Laws,  tending  to  promote  the  physical  welfare  of  the  citizen, 
are  proper  under  the  police  power  and  valid  under  the  constitu- 
tion.    lA 

8.  The  fourteenth  amendment  to  the  Federal  Constitution  is  not 
designed  to  interfere  with  the  exercise  of  the  police  power  by 
the  state  for  the  protection  of  health  or  the  preservation  of 
morals.     Id. 

9.  Such  amendment  does  not  relate  to  territorial  arrangements 
made  for  different  portions  of  a  state;  nor  to  legislation  which, 
in  carrying  out  a  public  purpose,  is  limited  in  its  operation, 
but,  within  the  sphere  of  its  operation,  affects  alike  all  persons 
similarly  situated.     Id. 

COURT  OF  APPEALS. 

1.  Review. 

Court  of  appeals  has  no  power  to  review  a  judgment  or  order 
of  the  appellate  division  of  the  supreme  court  made  in  a  special 
proceeding  of  a  criminal  nature,  which  originated  in  a  police 
court  or  court  of  special  sessions.  People  ex  rel.  Com.  v.  Cuilen 
(Ct.  App.),  205. 

2.  Section  528  of  Criminal  Code. 

The  provisions  of  §  528  of  the  Code  of  Criminal  Procedure- 
were  not  intended  to  confer  upon  the  court  of  appeals  the  right 
to  disregard  any  valid  exception  taken  by  defendant,  or  to 
abridge  any  right  he  formerly  j)ossessed  in  reviewing  the  rulings 
of  a  trial  court     People  v.  Corey  (Ct  App.),  152. 

3.  Aa  erroneous  statement  of  the  law,  or  improper  comments 
upon  facts  or  the  evidence  bearing  upon  them,  may  be  reviewed 
and  corrected  in  the  court  of  appeals  in  a  capital  case  without 
any  exception,  when  it  can  be  seen  that  they  may  have  operated 
to  the  prejudice  of  the  accused.  People  v,  Barberi  (Ct  App.)^ 
21L 

COURTS. 
L  Extraordinary  terni. 

The  governor  has  power  to  appoint  an  extraordinary  trial 
term  of  the  supreme  court  and  to  name  a  justice  to  preside. 
People  V.  Youna  (Sup.  Ct),  287. 
Vol.  XII— 72 
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2.  The  Constitution  does  not  confer  exclusive  power  upon  the 
appellate  division  in  each  department  to  appoint  all  terms  of 
the  supreme  court  therein  and  to  designate  justices  to  preside 
thereat.     Id. 

CRIMINAL  LAW. 
1.  Accessory. 

In  order  to  convict  an  accessory  after  fact,  it  must  be  established 

that  the  principal  was  guilty  of  a  felony,  that  the  defendant  had 

knowledge  or  reasonable  ground  to  believe  that  the  principal 

was  guilty  of  such  felony  and  liable  to  arrest  and  that,  having 

such  knowledge  or  reasonable  ground  to  believe,  he  harbored, 

concealed  or  aided  the  principal^  with  intent  that  the  latter  might 

avoid  or  escape  from  arrest.     People  v.  Dom  Pedro  (Sup.  Ct), 

899. 

'2.  One  cannot  be  found  guilty  as  an  accessory  to  a  felony  except 
upon  proof  that  he  gave  personal  assistance  to  the  felon,  with 
intent  to  enable  him  physically  to  get  away.     Id, 

8.  Affirmance. 

The  Judgment  will  be  affirmed,  when  no  harm  has  re- 
sulted to  the  defendant  from  the  admission  of  incompetent  evi- 
dence    People  V.  Burgess  (Ct.  App.),  451. 

4  Criminal  law  —Appeal. 

Section  20,  chap.  601  of  1895,  which  gives  the  right  to  appeal 
to  the  court  of  appeals  from  a  judgment  of  the  court  of  special 
sessions  in  the  city  of  New  York,  is  constitutional.  People  ex 
rel.  Com.  of  Public  Charities  v.  Cullen  (Ct  App.)    462. 

5.  The  legislature  has  the  power  to  enact  a  statute  providing  for  a 
final  review  in  the  court  of  appeals  of  a  judgment  or  order  made 
by  a  magistrate,  convicting  a  party  as  a  disorderly  person-    Id. 

6.  Arrest  witliout  warrant 

No  written  information  need  be  made  or  filed,  nor  warrant 
issued  by  the  justice,  in  case  of  an  oflEense  of  which  a  justice  of 
the  peace  has  exclusive  jurisdiction,. where  the  defendant  pleads 
guilty  upon  being  brought  before  him  People  v.  Burns,  (Onon- 
Co.  Ct),  247. 
7.  Such  plea  is  not  available  to  the  jurisdiction  of  the  court. 

Id. 
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6  Assault  in  the  third  degrea 

Assault  in  the  third  degree  is  one  of  the  crimes  enumerated  in 
§  56  of  the  Code  of  Criminal  Procedure,  People  v.  Barry  (Sap. 
Ot),  357. 

9.  Averment  of  valua 

An  indictment,  which  charges  that  the  defendant,  with  force 
and  arms,  feloniously  obtaind  and  stole  the  deed  mentioned 
therein,  and  the  title  to  the  land  of  the  complainant,  which  was  of 
the  value  of  $1,500,  clearly  asserts  the  value  of  the  deed.  People 
V.  Peckens  (Ct  App.),  484. 

10.  Certificate  of  reasonable  doubt 

On  an  application  for  a  stay  of  proceedings  in  a  criminal  case 
it  is  not  necessary  t  hat  the  judge,  to  whom  the  application  is 

made,  should  be  satisfied  that  the  judgment  will  be  reversed. 
It  is  enough  that  he  is  satisfied  that  a  question  of  law  is  raised 
sufficient  for  the  consideration  of  the  appellate  tribunal.     People 

V.  Valentine  (Sup.  St),  269. 

11.  Nor  is  it  necessary  for  the  applicant  to  show  that  the  error, 
alleged  to  have  been  committed,  did  in  fact  prejudice  the  de- 
fendant; but,  on  the  contrary,  the  judge,  to  whom  the  applica- 
tion for  a  stay  is  made,  must  be  satisfied  that  the  error  could  not 
in  any  way  have  affected  or  prejudiced  the  defendant  before  he 
is  warranted  in  denying  an  application  for  a  certificate  of  reason- 
able doubt     Id. 

12.  Charge. 

A  charge,  which  ignores  the  element  of  a  felonious  intent  to 
appropriate  the  property  to  the  possessor's  own  use,  is  erroneous. 
People  V.  Hendrickson  (Sup.  Ct),  821. 

18.  A  charge,  which  does  not  deprive  the  jury  of  the  exclusive 
right  to  judge  of  and  decide  the  questions  of  fact,  does  not,  in 
this  respect,  constitute  reversible  error.  People  v.  Crotty  (Sup. 
Ct),  473. 

14.  The  fact  that  the  trial  judge  in  defining  murder  in  the  first  de- 
gree included  statutory  provisions,  inapplicable  to  the  case,  does 
not  present  reversible  error,  where,  though  he  did  not  in  specific 
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terms  withdraw  such  provisions  from  the  jury,  he  limited  their 
consideration  to  the  killing  with  deliberation  and  premeditation. 
People  V.  Hughson  (Ct  App.),  485. 

15.  Where  all  supposed  errors,  contained  in  the  principal  charge, 
are  completely  eliminated  from  the  case  by  the  court  in  charging 
as  requested  by  the  defendant,  and  the  jury  is  instructed  in  a 
manner  which  prevents  any  misapprehension  by  it  as  to  the  law 
controlling  the  question  of  insanity,  the  exceptions  to  the  principal 
charge  will  not  justify  the  court  in  disturbing  the  judgment. 
People  V.  Koerner  (Ct.  App.),  504. 

16.  Computation  of  time. 

The  statutory  construction  act  does  not  materially  change  the 
existing  rule  for  the  computation  of  time,  except,  perhaps,  to 
more  definitely  fix  the  event  from  which  the  count  is  to  be 
made.     People  v.  Burgess  (Ct  App.),  450. 

17.  The  day  to  be  excluded,  under  the  act,  in  making  the  reckoning, 
is  the  day  of  the  specified  event,  from  which  the  days  are  to  be 
counted,  and,  in  making  the  count  back  from  that  time,  the  day,, 
on  which  the  required  act  was  performed,  may  properly  be  in- 
cluded.    Id. 

18.  Confinement  in  prison. 

Where  there  has  been  imposed  both  imprisonment  and  fine, 
the  court  may  direct  the  imprisonment,  in  default  of  the  pay- 
ment of  the  fine,  to  continue  in  the  same  prison.     People  ex  reL 
Gately  v.  Gage  (Sup.  Ct),  200. 

19.  Section  488  of  the  Code  of  Criminal  Procedure  applies  only 
to  cases  where  the  fine,  or  fine  and  imprisonment  in  the  county 
jail,  is  the  only  penalty  imposed.     Id. 

20.  Conspiracy. 

A  conspiracy  may  be  proved  by  circumstantial  evidence; 
and  parties  performing  disconnected  acts,  contributing  to  the 
same  general  result  may,  by  the  proof  of  circumstances  and  their 
general  connection  with  each  other,  be  satisfactorily  shown  to  be 
confederates  in  the  commission  of  an  offense.  People  v.  Peckens 
(Ct  App.),  435. 
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21.  Corpus  delicti. 

It  is  proper  to  establish  the  corpus  of  the  crime  by  showing 
circumstances  from  which  a  legitimate  inference  of  a  felonious 
taking  may  be  inferred.  This  may  be  accomplished  by  showing 
subsequent  possession  of  the  property,  or  such  a  relation  to  its 
disappearance  as  raises  the  presumption  that  the  party  charged 
appropriated  it     People  v.  Hendrickson  (Sup.  Ct.),  821. 

22.  In  such  case,  the  proof  should  exclude  the  existence  of  other 
agencies  for  the  removal  of  the  property  than  the  defendant 
Id. 

28.  Where  the  circumstances  relied  upon  are  made  to  do  duty 
both  for  the  establishment  of  the  fact  that  a  crime  has  been  com- 
mitted, and  also  for  the  establishment  of  the  criminal  agency  by 
which  it  was  committed,  and  both  rest  upon  inference  to  be 

drived  from  such  circumstances,  the  charge  must  fail.     Id. 

24.  Court  of  appeals. 

"Where  the  judgment  is  not  one  of  death,  the  jurisdiction  of 
the  court  of  appeals  is  confined  to  questions  of  law.  People  v. 
Ledwon  (Ct  App.),  885. 

25.  The  Court  of  Appeals  has  the  power  to  order  a  new  trial  for 
the  reception  of  incompetent  evidence  even  though  no  exception 
has  been  taken  ;  but  this  power  is  exercised  only  in  cases  where 
manifest  injustice  has  been  done,  and  it  is  apparent  that  a  differ- 
ent result  might  have  been  reached.  People  v.  Burgess  (Ct 
App.),  451. 

26.  Court  of  appeals  has  power,  in  a  capital  case,  to  review  the 
facts  and  to  set  aside  a  verdict  of  conviction,  when  not  sup- 
ported by  sufficient  evidence,  or  when  it  appears  that  injustice 
has  been  done.  But,  where  there  is  a  conflict  in  the  evidence, 
or  where  opposing  inferencas  are  to  be  drawn  from  the  facts,  it 
is  the  province  of  the  jury  to  determine  what  the  truth  is ;  and 
the  verdict,  under  such  circumstances,  is  conclusive  upon  the 
courts.     People  v.  Sutherland  (Ct.  Ap.),  495. 

27.  Where  the  facts  and  circumstances  testified  to  justify  the  jury 
in  finding  that  the  shooting  was  intentional,  and  that  it  was  the 
result  of  sufficient  deliberation  and  premeditation  on  the  part 
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of  the  accused  to  warrant  the  verdict,  the  court  of  appeals  is  aot 
warranted  in  interfering  with  the  determination  of  the  jnry  upon 
the  facts.     Id. 

28.  Deceit 

The  alteration  of  an  order  of  the  surrogate's  court  so  as  ta 
make  it  false  and  misleading  is  a  deceit  withm  the  meaning  of 
section  148  of  the  Penal  Code.     People  v.  Oishie  (Sup.  Ct)  362. 

29.  Declarations. 

Where  several  persons  are  engaged  together  in  furtherance  of 
a  common  illegal  purpose,  the  acts  and  declarations  of  one  con- 
federate,  made  in  pursuance  of  the  original  concerted  plan  and 
with  reference  to  the  common  object,  are  competent  evidence 
against  the  other  conspirators,  if  they  form  part  of  the  res 
gestae  and  are  not  narratives  of  past-  transactiona  People  v. 
Peckens  (Ct.  App.),  435. 

80.  Defendant  as  a  witness. 

When  defendant  takes  the  witness  stand,  he  subjects  him- 
self to  a  searching  cross-examination.  People  v.  Oonroy  (Ct 
App.),  300. 

81.  Direction  to  acquit 

A  motion  in  form  to  discharge  the  defendant  or  dismiss  the 
indictment  may  be  regarded  as  in  substance  a  request  to  direct 
an  acquittal,  or  that  the  court  instruct  the  jury,  as  a  matter  of 
law,  that  the  prisoner  could  not  be  convicted.  People  v.  Led  won 
(Ct  App.),  385. 

82.  Disorderly  person. 

The  oflfense  of  abandoning  or  deserting  a  wife,  if  not  a  crime 
within  the  meaning  of  the  Penal  Code,  is  clearly  of  a  criminal 
nature,  and  it  is  incumbent  upon  the  people  to  prove  it  People 
ex  rel.  Com.  P.  C.  &  C.  v.  Cullen  (Ct  App.),  462,  463. 

33.  Though  it  is  tlie  duty  of  the  husband  to  support  his  wife,  he 
is  not  bound  to  support  her  away  from  his  home,  even  though 
such  home  may  be  disagreeable  to  her.     Id. 

34.  Abandonment,  in  the  sense  in  which  the  term  is  used  in  the 
statute  means  the  actual  and  willful  desertion  by  the  husband 
of  the  wife.     Id. 
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85.  After  a  judicial  separation  at  the  suit  of  the  wife,  the  relation 
is  so  fur  termiimted  or  suspended  that  the  husband  cannot  be 
guilty  of  abandonment  or  desertion  in  any  legal  sense.     Id. 

86.  If  the  wife  herself  procures,  or  consents  to,  the  separation,  the 
case  does  not  come  within  the  statute.     Id. 

87.  The  fact  that  the  court  in  the  decree  of  separation  made  no- 
allowance  for  the  wife,  does  not  change  the  situation.     Id. 

88.  Duty  of  magistrate 

When  the  defendant  is  brought  before  the  magistrate,  it  is  the 
latter's  duty  to  inform  him  of  his  rights  under  sections  57  and 
58  of  the  Criminal  Code.     People  v.  Barry  (Sup.  Ct),  857. 

89.  Where  the  justice  fails  to  comply  with  the  provisions  of  sec- 
tion 68,  and  defendant,  in  ignorance  of  his  rights,  permits  an 
adjournment,  a  denial,  on  the  latter  day,  of  the  right  to  demand 
the  privilege  secured  by  section  57  by  applying  to  a  county 
judge  or  a  justice  of  the  supreme  court  for  a  certiiScate  that  it 
is  reasonable  that  the  action  be  prosecuted  by  indictment,  is 
reversible  error.     Id. 

40.  Duty  of  trial  court 

It  is  made  the  duty  of  the  court,  where  it  deems  the  evidence 
insufficient  to  warrant  a  conviction,  to  advise  the  jury  to  acquit, 
and  the  jury  must  then  obey  the- ad  vice.  People  v.  Led  won 
(Ct  App.),  385. 

41.  The  defendant  is  not  confined  to  any  form  of  words  in  pre- 
senting to  the  court  the  question  of  his  right  to  be  acquitted. 
All  that  is  necessary  is  that  in  some  intelligible  form  there 
should  be  presented  to  the  court,  for  its  ruling  and  decision,  the 
question  that  there  is  no  evidence  for  the  jury,  or  not  sufficient 
evidence  upon  which  to  base  a  conviction.     Id 

42.  If  the  record  shows  either  that  there  was  no  evidence  what- 
ever, or  that  the  evidence  did  not,  as  matter  of  law,  come 
up  to  the  standard  which  the  law  requires  in  quantity  and 
quality  to  warrant  a  conviction,  the  denial  of  such  a  request  is 
legal  error,  and  the  court  of  appeals  has  the  power,  when  such  a 
decision  is  challenged  by  exception,  to  do  what  the  trial  court 
should  have  done.     Id. 
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48.  Dying  declarations. 

Whether  the  conditioDs  and  circumstances,  under  which  an 
ante-mortem  statement  was  made,  constitute  a  sufficient  founda- 
tion for  its  reception  in  evidence,  is  a  question  which  the  trial 
judge  must  determine.     People  v.  Kraft  (Ct  App.),  69. 

44.  Such  declaration  is  not  of  the  same  value  and  weight  as  the 
evidence  of  a  witness  given  in  a  court  of  justice,  under  all  the 
tests  and  safeguards  which  are  there  afforded  for  discovering 
the  truth,  where  the  accused  has  the  opportunity  of  more  fully 
investigating  the  truth  of  the  evidence  by  means  of  cross-exam- 
ination, and  the  jury  have  the  opportunity  of  observing  the  de- 
meanor of  the  person  whose  testimony  is  relied  upon.  People 
V.  Kraft  (Ct  App.),  69. 

45.  Error. 

A  party  is  entitled  to  the  benefit  of  any  competent  evidence 
he  may  offer  which  bears  upon  a  controverted  question  of  fact 
embraced  in  the  issue,  and  if  the  court  excludes  such  evidence, 
its  rejection  must  be  regarded  as  substanrial  error  for  which  the 
judgment  must  be  reversed  upon  appeal,  unless  it  can  be  plainly 
seen  that  the  rejection  could  not  legitimately  have  affected  the 
result ;  and,  if  properly  excepted  to,  can  be  disregarded  on  ap- 
peal, only  when  it  can  be  seen  that  it  did  no  possible  harm. 
People  v.  Strait  (Ct  App.),  479. 

46.  Section  542  of  the  Criminal  Code  does  not  affect  the  well 
established  principle  that  the  rejection  of  competent  and  material 
evidence,  which  is  harmful  to  defendant  and  is  excepted  to, 
presents  an  error  requiring  a  reversal.  Such  ruling  affects  a 
substantial  right,  even  though  thr  appellate  court,  with  the  re- 
jected evidence  before  it,  would  still  come  to  the  conclusion 
reached  by  the  jury.     Id. 

47.  Epilepsy. 

[t  does  not  follow  that,  because  a  person  is  an  epileptic,  he  is 
incapable  of  a  violation  of  law  and  must  be  excused  from  crimi- 
nal liability.  It  is  only  at  times  that  epileptics  are  unconscious 
or  irresponsible.     People  v.  Barber  (Sup.  Ct),  89. 

48.  In  order  that  a  psychical  epileptic  attack  shall  constitute  a  de- 
fense in  a  prosecution  for  homicide,  it  must  deprive  the  defendant, 
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for  tbe  time,  of  reason,  and  cause  him  to  act  in  an  automatic  and 
unconscious  manner,  without  understanding  the  nature  and 
quality  of  the  act  or  that  it  was  wrong.  People  v.  Barber  (Sup. 
Cu),  423. 

49.  Evidence. 

Upon  such  trial,  evidence  to  show  by  experts  that  the  bonds 
had  been  changed,  the  indorsements  thereon  removed,  the  num- 
bers upon  the  bonds  and  coupons  obliterated  and  others  substi- 
tuted, what  names  and  numbers  were  originally  upon  them, 
and  that  the  signatures  upon  powers  of  attorney  which  defend- 
ant claimed  were  given  to  him,  were  in  his  own  handwriting,  is 
admissible     People  v.  Schooley  (Ct  App),  20. 

60.  Upon  the  trial  of  a  criminal  action,  the  minutes  of  the  grand 
jury  are  not  common  law  proof  as  to  what  a  witness  testified  to 
before  that  body,  and  are  properly  rejected.  Prople  v.  Conroy 
(Ct  App.),  299,  800. 

51.  Upon  the  trial  of  an  indictment  for  homicide,  a  surgeon  may 
be  permitted  to  testify  that  a  wound  made  by  an  instrument 
not  excessively  sharp  would  close  up  somewhat  after  the  wound 
had  been  inflicted  and  the  knife  withdrawn.     Id. 

52.  Upon  such  trial,  the  conversations,  screams  and  sounds  heard 
in  defendant's  rooms  by  various  persons  in  the  adjoining  build- 
ing or  room  are  competent     Id. 

68.  The  trial  judge  may  properly  limit  the  eflfect  of  the  evidence 
as  to  the  moral  misconduct  of  deceased  as  showing  the  influence 
it  may  have  had  upon  defendant's  mind,  and  not  as  a  direct 
justification  for  taking  the  life  of  his  wife.     Id. 

54.  If  defendant  desires  to  prove  any  specific  act  of  misconduct 
of  deceased  within  the  personal  -knowledge  of  a  witness,  he 
should  ask  for  it     Id. 

55.  Where  the  record  does  not  disclose  that  the  prospectus  con- 
tained the  statements  which  the  defendant  claimed  to  be  im- 
portant, the  court  will  not  presume  that  any  substantial  rights 
of  defendant  were  aflfected  by  the  exclusion  of  such  prospectus, 
so  as  to  call  for  the  reversal  of  the  judgment  People  v.  Gar- 
rahan  (Sup.  Ct),  826. 

Vol.  XII— 78 
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66.  Declaration  or  statements,  made  by  another  in  tlie  presence  of 
a  party,  when  admissible,  are  taken,  not  as  evidence  in  them* 
selves,  but  to  enable  the  court  or  jury  to  understand  the  force 
and  effect  that  should  be  given  to  the  reply  made  thereto  by 
the  party  affected.     People  v.  Hughson  (Ct  App.),  485. 

67.  Where  the  defendant  admits  the  shooting  and  puts  his  defense 
upon  the  fact  that  he  was,  at  the  time  it  was  done,  unconscious 
and  not  criminally  responsible  for  his  acts,  his  actions,  oonduct 
and  statements,  shortly  afterward,  become  competent,  as  bearing- 
upon  his  mental  condition.     Id. 

58.  If  the  defendant,  at  the  time  he  was  charged  with  the  crime, 
knew  that  the  shooting  had  been  done  by  himself,  and  denied 
it,  it  is  a  circumstance  which  the  jury  may  properly  consider  as 
bearing  upon  the  question  of  his  guilt  and  his  mental  responsi- 
bility.     Id. 

59.  Evidence  that  the  defendant,  on  the  afternoon  of  the  day  of 
the  shooting  showed  the  witness  a  pistol,  remarking  at  the  same 
time  that  '^  this  means  business  some  day,"  is  competent^  as 
tending  to  prove,  not  only  that  the  defendant  had  the  pistol  in 
his  possession  at  the  time,  but  that  he  intended  to  use  it  upon 
some  ona     People  v.  Sutherland  (Ct  App.),  495. 

60.  Upon  the  trial  of  an  indictment  for  the  murder  of  a  woman 
with  whom  defendant  was  living  in  adultery,  it  is  competent  for 
the  prosecution  to  prove  the  fact  that  the  deceased  was  the  wife 
of  another  man  ;  that  defendant  had  enticed  her  away  from  her 
husband,  and  was  living  in  meretritious  relations  with  her  at 
the  house  where  the  offense  was  committed.  The  relations  of 
the  parties  to  each  other,  and  the  facts  leading  up  to  such  rela- 
tions,  are  competent  for  the  consideration  of  the  jury.     Id. 

61.  Evidence — Admission. 

A  party's  acquiescence,  to  have  the  effect  of  an  admission, 
must  exhibit  some  act  of  voluntary  demeanor  or  conduct 
When  the  claimed  acquiescence  is  in  the  conduct  or  in  the  lan- 
guage of  others,  it  must  plainly  appear  that  such  language  or 
conduct  was  fully  known  and  fully  understood  by  the  party 
before  any  inference  can  be  drawn  from  his  passiveness  or  si- 
lence.    The  circumstances  must  not  only  be  such  as  afford  him 
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an  opportunity  to  act  or  to  speak,  but  also  sach  as  will  properly 
or  naturally  call  for  some  action  or  reply  from  men  similarly 
situated     Id. 

62.  When  a  person  is  asleep,  intoxicated,  or  deaf,  or  a  foreigner 
unable  to  understand  the  language  employed,  he  cannot  be  pre- 
judiced by  statements  made  by  others  in  his  presenca     Id. 

68.  If  his  condition  as  to  consciousness  is  a  matter  of  dispute,  the 
statement  in  his  presence  is  incompetent,  though  the  people  are 
entitled  to  go  to  the  jury  on  the  question  whether  the  defend- 
ant was  really  unconscious  or  merely  shamming.     Id. 

64.  Evidence — Blood. 

A  witness,  on  the  trial  of  an  indictment  for  homicide,  may 
testify  to  the  effect  that  a  certain  spot  indicated  by  him  upon 
the  lantern  used  on  the  night  of  the  homicide,  was  blood,  where 
he  previously  testified  that  he  saw  the  lantern  on  the  night  or 
morning  in  question,  had  his  attention  called  to  it  at  the  time 
and  that  then  the  blood  was  fresh.  It  does  not  require  an  ex- 
pert to  distinguish  blood  from  other  things  or  objects  with 
which  every  person  is  familiar.  People  v.  Burgess  (Ct  App.), 
450. 

65.  Evidence — Declarations — Conspiracy. 

When  it  is  alleged  that  persons  have  conspired  together  to 
commit  an  offense,  and  the  proof  tends  to  establish  the  existence 
of  the  conspiracy,  the  acts  and  declarations  of  each  of  the  con- 
spirators are  binding  upon,  and  to  be  regarded  as  the  acts  of, 
the  othera  The  question  of  their  guilt  becomes  one  of  fact  to 
be  determined  by  a  jury.     People  v.  Peckens  (Ot  App.),  433. 

66.  Evidence — Harmless  error. 

Where  the  defendant  has  given  his  version  of  a  conversation, 
and  the  interpreter  gives  his  version  after  the  witness  has  left 
the  stand,  wherein  he  substantially  corroborates  the  defendant, 
and  the  complainant  does  not  contradict  this  evidence,  the  ex- 
clusion of  the  testimony  of  a  witness,  who  understands  only 
English,  offered  to  show  what  the  Italian  party  to  such  conver- 
sation learned  from  it,  cannot  prejudice  the  defendant  People 
V.  Garrahan  (Sup.  Ct),  826. 
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67.  Evidence — Hearsay. 

Testimony  as  to  statements  made  to  witness  by  a  third  person, 
which  in  no  way  related  to  or  formed  a  part  of  any  transaction 
which  took  place  with  the  defendant,  is  clearly  inadmissible  on 
part  of  defendant     People  v.  Schooley  (Ct  App.),  20. 

68.  Exceptions. 

The  same  strictness  with  respect  to  exceptions  does  not  pre- 
vail in  criminal  as  in  civil  cases,  but  the  court  will  look  at  the 
substance  rather  than  at  the  form,  with  a  view  to  promote  jus- 
tice.    People  V.  Led  won  (Ct  App),  885. 

69.  In  the  absence  of  an  exception  to  any  particular  portion  of 
the  charge,  a  general  exception,  taken  by  the  defendant,  presents 
no  question  for  review.     People  v.  Crotty  (Sup.  Ct),  473. 

70.  Exhibits  with  jury. 

Where  the  court  at  the  retirement  of  the  jury,  inquires  if 
there  is  any  objection  to  the  jury  taking  the  exhibits,  the  cloth- 
ing of  the  deceased,  which  was  made  an  exhibit  upon  the  trial, 
is  deemed  included  in  the  inquiry,  so  as  to  demand  an  objection 
from  the  defendant  in  case  he  does  not  wish  the  clothing  to  be 
left  with  the  jury.     People  v.  Hughson  (Ct  App),  486. 

71.  Expert  testimony. 

Where  an  expert  states  precise  facts  in  science  as  ascertained 
or  settled,  orstates  the  invariable  conclusion,  which  results  from 
the  facts  stated,  his  opinion  is  entitled  to  great  weight :  when  be 
gives  only  the  probable  inference  from  facts  stated,  his  opinion  is 
of  less  importance ;  but,  where  his  opinion  is  speculative,  theor- 
etical, and  states  only  his  belief,  it  is  entitled  to  but  little  weight 
in  the  minds  of  the  jury.     People  v.  Barberi  (Sup.  Ct),  423. 

72.  False  pretenses. 

Under  §  672  of  the  Penal  Code,  no  claim  of  falsity  or  fraud 
can  be  based  upon  the  presentation  of  a  claim,  the  items  of 
which  are  correct,  but  the  sums  charged  are  excessive.  People 
▼.  King  (Richmond  Co.  Ct),  240. 

78.  False  pretenses — Claim  presented  to  supervisora 

Where  the  claim  is  unliquidated  and  not  contracted  for  at 
any  special  price,  or  the  subject  of  any  statutory  provision,  a 
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statement  of  collateral  circumstances,  does  not  constitute  an  in- 
dictable offense.     People  v.  King  (Sup.  Ct.),  242. 

74  False  representationa 

Upon  the  trial  of  an  indictment  for  obtaining  money  by 
fraudulent  representations  as  to  the  solvency  of  a  corporation  in 
which  defendant  was  selling  stock,  testimony  of  the  complain- 
ant that  he,  pursuant  to  the  instructions  of  defendant,  made 
similar  statements,  as  to  its  solvency,  to  other  persons,  is  ad- 
missible as  bearing  upon  the  question  of  fraudulent  intent 
People  V,  Garrahan  (Sup.  Ct),  326. 

75.  Forgery — Intent 

Criminal  intent  is  essential  to  constitute  the  crime  of  forgery, 
and  the  testimony  bearing  thereon  is  always  a  question  for  the 
jury.     People  v.  Wiman  (Ct.  App.),  77. 

76.  The  conviction  should  be  reversed  where  the  charge  renders 
uncertain  the  question  as  to  whether  "criminal  intent"  was  es- 
sential to  constitute  the  crime  of  forgery.     Id. 

77.  Gaming. 

A  clerk,  who  attends  his  employer  on  a  race  track,  and  re- 
cords in  a  book  bets  which  his  employer  makes  on  the  races, 
but  makes  no  bets  himself,  is  not  guilty  of  violating  either  §§ 
851  or  848  of  the  Penal  Code.  People  ex  rel.  Sturgis  v.  Fallon 
(Ct  App.),  278. 

78.  Acts,  mentioned  in  §  17,  c.  570  of  1885,  and  punishable  as 
therein  provided  to  the  exclusion  of  any  other  penalty  or  pun- 
ishment, are  excepted  from  the  operation  of  §  851  of  the  Penal 
Code.     Id. 

79.  Good  character. 

An  instruction  which  inform  the  jury  "  that  a  week's  experi- 
ence in  the  court  will  teach  them  that  evidence  of  good  charac- 
ter is  not  worth  considering,"  is  erroneoua  People  v.  Pedro 
(Sup.  Ct),  899. 

80.  Good  character  may  create  a  doubt  against  positive  evidence, 
but  this  doubt  is  created  only  when,  in  the  judgment  of  the 
jury,  the  character  is  so  good  as  to  raise  a  donbt  as  to  the  truth- 
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f  alnesB  or  oorrectneas  of  the  positive  evidenoa    People  v.  Hagh- 
son  (Ct  App.),  485. 

81.  Grand  larceny. 

In  order  to  jastify  a  conviction  for  the  oSenae  of  larceny,  the 
taking  most  amonnt  to  a  trespass  and  accompanied  by  a  feloni- 
ous intent  conceived  at  the  time  of  taking  or  after.  People  v. 
Hendrickson  (Sap.  Ot),  821. 

82.  Harmful  error. 

The  burden  of  showing  that  an  error  in  the  admission  of  in. 
competent  testimony  is  harmful  is  not  upon  the  appellant  It 
rests  with  the  respondent  to  show  that  it  was  harmless  and 
could  by  no  possibility  have  prejudiced  the  defendant  People 
V.  Koerner  (Ct  App.),  505. 

83.  Impeachment 

Where  the  district  attorney,  in  examining  defendant's  wit- 
ness, enters  upon  a  new  field,  he  makes  him  his  own  witness^ 
and  cannot  properly  lay  the  foundation  for  contradicting  him, 
upon  that  subject     People  v.  Burgess  (Ot  App.),  450. 

84.  Indictment — False  pretenses. 

An  indictment  for  obtaining  property  by  false  pretenses  is 
sufficient,  if  it  states  and  negatives  one  false  pretense ;  and  if 
proved,  the  materiality  and  influence  of  it  is  a  question  for  a 
jury,  unless  it  clearly  appears  to  be  immaterial  People  v. 
Peckens  (Ct  App),  484. 

85.  The  purpose  of  the  averment  of  pretenses  in  the  indictment 
is  only  to  give  the  defendant  notice  of  what  may  be  proved 
against  him.  The  mode  of  obtaining  the  property  may  not  be 
pleaded.     Id. 

86.  An  indictment,  which  contains  no  defect  that  affects  any  sub- 
stantial right  of  the  defendant,  and  gives  him  full  notice  of 
what  is  to  be  proved  against  him,  is  sufficient     Id. 

87.  Indictment — Motion  to  set  asida 

Motion  to  set  aside  indictment  may  be  made  on  the  ground 
that  the  grand  jury  received  illegal  evidence  which  presumably 
influenced  the  finding,  or  that  the  indictment  was  found  with- 
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oat  sufficient  evidenca    People  v.  Met  Traction  Ca  et  al.  (Ct 
Gen.  Ses&),  606. 

68.  An  indictment  may  be  set  aside  for  proper  cause  other  than 
those  specified  in  §  318  of  the  Criminal  Code.     Id. 

69.  The  amendment  of  1897  to  §  813  of  the  Code  of  the  Criminal 
Procedare  works  an  entire  change  in  the  law  apon  this  subject 
Id. 

'90.  Information. 

Complaint  for  a  warrant  for  selling  intoxicating  liquor,  with- 
out a  license,  entirely  upon  information  and  belief,  gives  the 
magistrate  no  authority  to  order  the  defendant's  arrest  People 
V.  Cramer  (Sup.  Ct),  469. 

91.  An  affidavit,  which  substantially  states  that  the  affiant  went 
into  the  defendant's  place  on  the  day  named  in  the  information, 
and  there  drnnk  seven  or  eight  glasses  of  liquor  whereby  he  he- 
came  intoxicated,  clearly  establishes  the  drinking  of  intoxicating 
liquor  on  defendant's  premises  and  is  sufficient  to  raise  the  in- 
ference that  liquor  was  sold.     Id. 

92.  It  is  not  necessary  that  the  facts  before  the  magistrate  are  suf- 
ficient to  convict  If  they  are  facts  which  point  toward  the 
commission  of  the  crime  and  tend  to  a  conviction,  they  are  suf- 
ficient to  give  the  magistrate  jurisdiction.     Id. 

98.  Statement  in  tBe  affidavit  that  the  defendant  being  in  a  cer- 
tain town,  did  sell,  etc.,  sufficiently  shows  that  the  sale  was 
made  in  the  county  in  which  said  town  is  located.     Id. 

94.  The  charge  that  the  defendant  did  not  have  a  license,  though 
made  on  information  and  belief,  is  sufficient  to  give  the  magis- 
trate jurisdiction  to  arrest     Id. 

96.  Insanity. 

The  law  presumes  everyone  to  be  sane  and  responsible  for  his 
acts  until  the  contrary  is  shown  by  the  evidence.  People  v. 
Barberi  (Sup.  Ct),  89. 

96.  When  insanity  is  set  up  as  a  defense  to  an  alleged  criminal 
act,  and  the  defendant  offers  evidence  tending  to  prove  he  was 
insane  at  the  time  of  the  homicide,  the  legal  presumption  of 
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sanity  is  rebutted,  and  the  prosecution  must  prove  sanity  by  a 
preponderance  of  evidence.     lA 

97.  If  defendant's  evidence  creates  a  reasonable  doubt  as  to  her 
sanity  at  the  time  of  the  killing,  the  prosecution  must  remove 
that  doubt  by  a  preponderance  of  evidence.     Id. 

98.  In  order  to  convict  the  defendant  of  murder  in  the  first  degree 
where  the  defense  of  insanity  is  interposed,  the  question  to  be 
determined  is,  whether  the  defendant,  by  the  testimony  in  the 
case,  has  met  the  requirements  of  the  statute  and  satisfactorily 
shown  that,  at  the  time  of  the  commission  of  the  allied  crimi- 
nal act,  she  was  laboring  under  such  a  defect  of  reason  as  either 
not  to  know  the  nature  and  quality  of  the  act  she  was  doing,  or 
not  to  know  the  act  was  wrong.     Id. 

99-101.  It  is  not  every  weak  or  disordered  mind  that  is  excused 
from  the  consequences  of  crima  It  is  only  those  who  at  the 
time  of  committing  the  criminal  act,  were  laboring  under  such 
a  defect  of  reason  as  either  not  to  know  the  nature  and  quality 
of  the  act  they  were  doing  or  not  to  know  that  the  act  waa 
wrong.     People  v.  Burgess (Ct  App),  450. 

102.  There  is  no  authority  or  principle  of  the  law  of  evidence  that 
will  admit  proof  of  insanity  or  other  disease  by  mere  reputation 
in  the  family.     People  v.  Koerner  (Ct  App.),  504. 

103.  Instruction. 

A  charge  that  a  dying  declaration  "  is  given  all  the  sanction 
of  the  evidence  which  the  law  can  give  to  evidence,*'  is  er- 
roneous.    People  V.  Kraft  (Ct  App.),  69. 

104.  Where  the  proof  establishes  that  the  decedent  stood  in  front 
of  the  defendant  while  he  had  his  pistol  in  his  hand,  threatening 
to  kill  the  decedent,  from  a  half  a  minute  to  two  minutes,  the 
fact  that  the  court  took  out  his  watch  and  illustrated  to  the  jury 
a  minute  of  time,  while  presenting  the  question  whether  there 
was  sufficient  time  for  such  a  degree  of  deliberation  and  pre- 
meditation as  would  constitute  the  crime  of  murder  in  the  first 
degree,  is  not  error.     People  v.  Constantino  (Ct  App.),  389. 

105.  The  words,  in  a  portion  of  a  charge,  "  to  shield  a  person  wha 
had  committed  a  crime  against  the  laws,  and  to  aid  him  U> 
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escape  from  jastice,"  is  not  a  correct  definition  of  the  crime 
charged.     People  v.  Pedro  (Sup^  Ct),  399. 

106.  Interpreters. 

Where  the  district  attorney  objects  to  the  swearing  of  a  sec- 
ond interpreter  and  states  that  one  of  the  counsel  for  the 
defendant  is  acquainted  with  and  understands  the  Italian  lan- 
guage, but  the  counsel  referred  to  states  that  his  knowledge  of 
the  language  is  limited,  and  that  he  is  not  able  to  converse  with 
the  witnesses  in  the  various  dialects  which  they  use,  the  court 
does  not  err  in  refusing  such  appointment  where  the  record 
does  not  show  any  lack  of  ability  or  integrity  on  the  interpre- 
ter's part     People  v.  Constantino  (Ct  App.),  339. 

107.  Jurisdiction. 

Where  some  of  the  fraudulent  acts  and  pretenses,  alleged  in 
the  indictment,  were  made  and  performed  in  one,  though  others 
were  made  and  performed  in  another,  county,  the  offense  is 
partly  committed  in  the  former  county,  and  the  court  has  juris- 
diction in  that  county.     People  v.  Peckens  (Ct  App.)  484. 

108.  Jury— Bias. 

A  juror  cannot  be  disqualified  by  asking  questions  with 
reference  to  his  views,  or  the  effect  that  would  be  produced 
upon  his  mind  by  certain  evidence  which  may  be  introduced 
on  the  trial.     People  v.  Hughson  (Ct  App.),  485. 

109.  The  fact  that  the  juror  does  not  approve  of  the  carrying  of  a 
revolver  or  other  concealed  weapons  in  violation  of  the  statute, 
does  not  necessarily  disqualify  him  from  serving  upon  a  jury, 
or  prevent  him  from  determining  the  guilt  or  innocence  of  the 
accused  as  an  impartial  juror.     Id. 

110.  Letters. 

Letters  written  by  the  deceased  to  defendant,  which  apprised 
him  of  the  claims  which  the  deceased  made  and  of  her  depend 
ence  upon  him,  are  admissible,  not  for  the  purpose  of  proving 
any  facts  stated  in  them,  but  only  for  the  purpose  of  showing 
how  the  deceased  regarded  her  relations  with  the  defendant> 
People  V.  Sutherland  (Ct  App.),  495. 
Vol.  XII— 74 


Digitized  by  VjOOQIC 


•686  INDEX 

IIL  Letters  of  the  deoeaaed,  sent  to  the  defendant  and  foand  in 
his  possession,  are  not,  as  matter  of  law,  incompetent  evidence 
under  all  circumstances  on  the  trial  of  an  indictment  for  homi- 
cida  It  depends  upon  the  contents  of  the  letters  and  the 
nature  of  the  information  which  thej  convey  to  the  minds  of 
the  accused.     Id. 

112.  If  such  letters  contain  nothing  bearing  upon  the  question  of 
motive,  they  are  harmless  and  of  no  account,  and  their  admis- 
sion is  not  reversible  error,  unless  they  contain  some  matter  on 
other  subjects  calculated  to  prejudice  the  defendant     Id. 

118.  Misconduct 

Where,  during  the  trial  of  an  indictment  for  murder,  the 
jury,  under  the  direction  of  the  court  and  in  the  absence  of  the 
defendant  and  his  counsel,  visited  the  saloon  where  the  homi- 
cide occurred  and  which  was  kept  by  a  witness  for  the  people, 
and  while  there  the  witness  conversed  with  them,  offered  them 
cigars  which  some  of  them  accepted,  and  made  statements  upon 
disputed  questions  in  the  evidence,  and  the  jury  became  sepa- 
rated during  the  time,  it  constitutes  such  misconduct  on  the 
part  of  the  jury  as  to  prejudice  the  defendant  and  affect  his 
substantial  rights.     People  v.  Gallo  (Ct  App.),  9. 

114.  Misconduct  of  jury. 

It  is  not  sufficient  ground  for  a  reversal  that  the  jury,  while 
in  charge  of  two  officers,  attended  church,  though  the  topic  of 
the  sermon  was  the  prevalence  of  crime,  where  the  officers,  as 
soon  as  they  discovered  that  anything  might  be  said  which 
would  prejudice  the  jury,  at  once  left  the  church  with  them, 
and  the  court  out  of  extreme  caution  instructed  them  that  no 
opinion  expressed  by  the  pastor  should  have  the  slightest  weight 
or  inflacnee  upon  their  minds,  but  that  their  verdict  must  be 
baaed  solely  upon  the  evidence  produced  before  them.  People 
v.  Constantino  (Ct  App.),  889. 

115.  Motive. 

While  an  adequate  motive  for  tho  act  is  not  indispensible  to 
a  coiwiction,  yet  any  fact  from  which  the  jury  may  legitimately 
find  or  infer  that  such  motive  was  acting  upon  the  defendant's 
mind  is  competent     People  v.  Sutherland  (Ct  App.),  495. 
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118.  The  motiye  for  the  commission  of  a  homicide  is  always  open 
to  inquiry  at  the  trial,  and  considerable  latitude  in  the  proof  is 
always  allowed.     Id. 

117.  Murder — Deliberation. 

There  is  no  hard  and  fast  rule  as  to  the  time  necessary  for  a 
defendant  to  deliberate,  premeditate  and  form  the  design  to 
kill  It  is  always  a  question  for  the  jury  in  the  light  of  the 
facta     People  v.  Conroy  (Ct.  App.),  299. 

118.  New  trial— Newly  discovered  evidence. 

Subdivision  7,  §  465  of  Code  of  Criminal  Procedure  does  not 
give  the  defendant  the  right  to  a  new  trial,  irrespective  of  the 
truth  or  falsity  of  the  testimony  given  by  an  accomplice  on  the 
application,  though  it  appears  that  such  evidence,  if  given  on 
the  former  trial,  would  probably  have  changed  the  verdict 
People  V.  Mayhew  (Sup.  Ct),  404. 

119.  No  information  or  warrant 

Before  a  party  is  placed  on  trial  in  a  court  of  special  sessions 
or  in  a  police  court,  he  should  be  charged  by  an  information, 
clear  and  definite,  and  the  crime  should  be  followed  by  a  war- 
rant specifically  stating  the  crime  alleged.  People  v.  James 
(Sup.  Ct),  196. 

120.  Non-expert 

Upon  a  question  of  sanity  or  insanity,  lay  witnesses  may  be 
examined  as  to  the  acts  and  conduct  of  the  party,  and  may, 
upon  giving  such  evidence,  be  permitted  to  testify  whether  such 
acts  or  conduct  impressed  them  as  rational  or  irrational.  People 
V.  Koerner  (Ct  App.),  504. 

121.  Order  of  trial. 

The  provisions  of  section  888  of  the  Criminal  Code  are  a 
mere  formulation  of  the  rules  which  previously  existed  in 
regard  to  the  order  of  proof  in  civil  and  criminal  cases; 
but  it  is  within  the  discretion  of  the  court  to  vary  these 
Tulea  It  is  within  the  discretion  of  the  judge  to  admit  testi- 
mony bearing  upon  the  original  case  at  a  later  stage  of  the 
trial  and  unless  such  discretion  is  abused,  it  constitutes  no 
error.    I^ 
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122.  Other  transactions. 

On  the  trial  of  an  indictment  for  obtaining  property  by  false 
representations  or  pretenses,  the  allegation  that  they  were  made 
with  an  intent  to  defraud,  may  be  proved  by  transactions  with 
other  parties,  which  tend  to  show  a  fraudulent  scheme  to  obtain 
property  by  devices  similar  to  those  practiced  upon  the  com- 
plainant, provided  the  dealings  are  sufficiently  connected  in 
point  of  time  and  character  to  authorize  an  inference  that  the 
transaction  was  in  pursuance  of  the  same  general  purpose. 
People  V.  Peckens  (Ct  App.),  435. 

128.  Evidence  of  the  commission  of  one  crime  is  not  inadmissible 
because  it  tends  to  prove  another  crime,  if  it  is  otherwise  ma* 
terial  and  relevant     Id 

124.  Procedure 

The  Penal  Code  and  the  CJode  of  Criminal  Procedure  should 
not  be  deemed  to  have  changed  the  rules,  or  procedure,  which 
previously  existed,  unles  the  language  of  their  provisions  clearly 
compels  the  court  to  so  hold.  People  v.  Wilson  (Ct  App.)^ 
116. 

125.  Procurement 

A  person  who,  by  counsel  or  assistance,  procures  the  com* 
mission  of  the  crime  is  equally  responsible  as  the  actor ;  and 
when  it  is  shown  that  he  advised  or  procured  its  commission, 
the  fact  that  he  may  for  some  reason  have  been  incapable  of 
committing  it  himself,  is  not  controlling  or  even  materiaL 
People  V.  Peckens  (Ct  App.),  483. 

126.  Public  nuisance. 

The  performance  of  pantomime  of  indecent  suggestiveness, 
which  outrages  public  decency  and  is  injurious  to  public  morals, 
is  indictable.     People  v.  Doris  (Sup.  Ct),  100. 

127.  The  test  is  whether  the  picture  presented  to  the  eye  *'is 
naturally  calculated  to  excite  in  a  spectator  impure  imagination, 
and  whether  the  other  incidents  and  qualities,  however  attract- 
ive,  were  merely  accessory  to  this  as  the  primary  or  main  pur- 
pose of  the  representation."     Id. 
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128.  The  objection  that  public  deceDCj  was  not  offended,  because 
the  actress  who  played  the  part  of  the  bride  exposed  but  little 
of  her  person,  is  not  available.     Id. 

129.  The  fact  that  the  suggestiveness  of  the  exhibition  was  con- 
nected with  lawful  mnrriage,  and  not  with  illicit  relations,  is  no 
defense.     Id. 

180.  Reasonable  doubt 

A  reasonable  doubt  is  such  a  doubt  that  a  reasonable  man 
might  entertain  after  a  fair  review  and  consideration  of  the 
evidence.  It  is  one  which  arises  from  the  evidence  and  its 
character,  or  from  the  absence  of  satisfactory  evidence  in  the 
casa     People  v.  Barberi  (Sup.  Ct),  90. 

181.  A  doubt,  to  justify  an  acquittal,  must  be  a  reasonable  one 
and  arise  from  a  careful,  candid  investigation  of  all  the  evidence 
in  the  case.  If,  upon  a  consideration  of  all  the  evidence,  with 
such  presumptions  and  inferences  as  fair-minded  and  intelligent 
men  have  a  right  to  draw  from  the  established  facts,  the  jury 
have  such  a  conviction  of  the  defendant's  guilt  that  a  prudent 
man  would  feel  safe  to  act  upon  it  in  matters  of  the  highest  con- 
cern and  importance  to  himself,  they  may  safely  find  that  the 
case  is  established  beyond  a  reasonable  doubt  People  v.  Bar- 
beri (Sup.  Ct),  428. 

182.  Eeceiving  stolen  property. 

On  trial  of  an  indictment  for  receiving  stolen  property,  con- 
sisting of  railroad  bonds,  the  circumstances  as  to  defendant's 
manner  of  receiving  them,  his  manner  of  dealing  in  them,  his 
knowledge  of  the  person  from  whom  he  claimed  to  have 
received  them,  his  own  acts  in  transferring  them,  the  many 
peculiarities  attending  such  transfers,  and  his  method  of  pay- 
ments to  the  claimed  owner  as  proved  and  admitted  by  him, 
when  added  to  the  fact  that  these  bonds  bad  been  stolen  and 
were  in  his  possession,  were  held  to  be  sufficient  evidence  of  the 
fact  that,  when  he  sold  them,  he  knew  that  they  were  stolen,  to 
justify  the  submission  of  the  question  to  the  jury.  People  v. 
Schooley  (Ct  Ap.),  20. 

183.  Reopening  case. 

When  the  prosecution,  after  the  defendant  rests  his  defense 
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based  npon  insanitv,  introduces  evidence  tending  to  show  that 
he  was  intoxicated  and  that  the  acts  and  conditions,  relied  upon 
by  him  as  proof  of  insanity,  shoald  be  attribated  to  intoxication^ 
he  may  contradict  the  fact  and  tlieory  of  intoxication,  and  such 
evidence  cannot  be  excluded  on  the  ground  that  it  is  a  reopen* 
ing  of  this  casa    People  v.  Strait  (Gt  App.),  479. 

184  The  attempt  on  the  part  of  the  defendant  to  disprove  the 
evidence  of  the  prosecution,  given  upon  a  subject  which  he  was 
not  required  to  anticipate,  is  not  a  reopening  of  a  case.     Id. 

186.  Beversal. 

In  the  administration  of  criminal  justice,  the  court  of  appeals, 
before  disturbing  a  judgment  for  an  erroneous  ruling  at  the 
trial,  must  be  able  to  see  that  the  ruling  tended  in  some  way  to- 
prejudice  the  rights  of  the  defendant  People  v.  Sutherland  (Ct 
App.),  496. 

186.  Section  29  of  Penal  Code. 

The  effect  of  the  provision  in  section  29  of  the  Penal  Code  is- 
to  permit  the  pleader  to  allege  an  act  as  the  act  of  the  defendant 
when  he  procures  it  to  be  performed  by  another;  but  it 
nowhere  forbids  setting  out  facts  showing  that  the  acts  of  another 
are,  in  law,  the  acts  for  which  a  defendant  is  responsible.  The 
allegation  of  such  facts  are  equivalent  to  a  charge  that  the  act 
was  that  of  the  defendant  People  v.  Peckens  (Ct  App.), 
488. 

187.  Section  528  of  Criminal  Code. 

In  order  to  deal  properly  with  legal  errors  not  resting  upon 
exceptions,  the  court  of  appeals  must  first  determine  whether  it 
is  satisfied  that  the  verdict  is  against  the  weight  of  evidence,  or 
against  law,  or  that  justice  requires  a  new  trial.  People  v. 
Conroy  (Ct  App.),  299. 

188.  Court  of  appeals  will  not  disturb  a  verdict  reached  upon 
conflicting  evidence,  unless  its  examination  of  the  record  induces 
the  conviction  that  injustice  has  been  done,  or  errors  committed 
which  have  prejudiced  the  substantial  rights  of  the  accused.    Id. 

189.  Section  528  must  be  construed  in  connection  with  section  542 
of  the  Criminal  Code.     People  v.  Constantino  (Ct  App.),  339. 
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140.  Sentence — ^Impnsonment  and  fin& 

Provision  of  section  221  of  the  Penal  Code  that  the  term  of 
imprisonment  shall  not  exceed  five  years  applies  only  to  the^ 
term  of  absolute  imprisonment,  which  the  defendant  mast  neces- 
sarily undergo,  and  not  to  imprisonment,  to  which  he  is  sub* 
jected  as  a  means  to  compel  him  to  pay  the  fina  People  ex 
rel.  Gately  v.  Sage  (Sup.  Ot),  200. 

141.  Setting  out  deed. 

An  indictment  for  false  pretenses,  which  contains  a  description 
of  the  premises,  a  statement  of  the  consideration,  the  name  of 
the  grantor,  and  the  value  of  the  deed,  sufficiently  sets  out  the 
deed.    People  v.  Peckens  (Ct  App.),  484. 

142.  Statement  of  fact 

The  meie  expression  of  an  opinion,  which  is  understood  to  be 
only  an  opinion,  does  not  render  the  person  expressing  it  liable 
for  fraud.  But,  where  the  statements  are  as  to  value  or  quality,, 
and  are  made  by  a  person  knowing  them  to  be  untrue,  with  in-^ 
tent  to  deceive  and  mislead  the  one  to  whom  they  are  made,, 
and  he  is  thus  induced  to  forbear  making  inquiries  which  he* 
otherwise  would,  they  may  amount  to  an  affirmation  of  fact,, 
rendering  him  liable  therefor.    Id. 

143.  Submission  to  jury. 

So  long  as  tl^e  burden  is  upon  the  people  of  not  only  remov- 
ing the  presumption  of  innocence,  but  of  establishing  the  guilt 
of  the  accused  beyond  a. reasonable  doubt,  a  mere  scintilla  or 
even  some  proof  is  not  sufficient  to  warrant  the  submi&sion  of 
the  case  to  the  jury.     People  v.  Led  won  (Ct  App.),  885. 

144.  Whenever  a  criminal  charge  is  submitted  to  the  jury  upon 
such  proof  against  the  objection  and  exception  of  the  defendant^ 
a  question  of  law  is  presented.     Id. 

145.  Summoning  jury. 

The  sheriflE  does  not  conform  to  the  provisions  of  §  1048  of 
the  Civil  Code,  where  he  notifies  the  persons,  drawn  as  jurors 
to  attend  a  term  of  court,  by  mailing  a  notice  thereof  to  them, 
inclosing  a  card  to  be  signed  and  returned,  admitting  service  of 
the  notica     People  v.  Burgess  (Ct.  App.),  450. 
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146.  Bat  the  error,  in  such  manner  of  notification,  is  harmleBS,  if 
all  the  jurors  drawn  who  are  qualified  to  sit,  personally  appear 
in  court  at  the  time  appointed.     Id. 

147.  Trial — Striking  out  evidence. 

Where  the  defendant  consented  to  the  striking  out  of  evi- 
dence from  the  case,  he  is  not  in  a  position  to  avail  himself  of 
an  error  committed  in  its  admission,  or  in  striking  it  out  and 
directing  the  jury  to  disregard  it.  People  v.  Koerner  (Ct  App.), 
504. 

14a  Witness— Credibility. 

The  fact  that  the  evidence,  given  by  the  witness,  is  contradic- 
tory of  that  previously  given  by  him  and  is  improbable,  is  no 
cause  for  the  reversal  of  the  judgment,  especially  where  the  ver- 
dict was  not  dependent  upon  that  evidence  alona     Id. 

DAIRY  LAW. 

1.  Impure  milk. 

A  milkman,  going  his  daily  rounds  to  retail  customers  to 
supply  them  with  impure  milk,  will  be  deemed  to  be  offering 
and  exposing  milk  for  sala     People  v.  Koch  (Sup.  Ct),  250. 

2.  Where  the  evidence  shows  that  he  is  delivering  milk  to  regular 
customers,  the  presumption  is  that  such  delivery  is  under  a 
contract  of  sala     Id. 

^.  In  such  case,  it  is  not  necessary  to  show  actual  delivery  to  a 
customer.     Id. 

4.  The  fact  that  he  subsequently  returned  a  particular  can  of  milk 
to  the  party  from  whom  he  bought  it,  does  not  bear  upon  the 
question  of  sale,  in  the  absence  of  any  proof  that  he  intended 
to  have  it  examined  before  delivery.     Id. 

6,  If  such  was  his  purpose,  he  cannot  be  convicted  of  offering  the 
milk  for  sale.     Id. 

DISORDERLY  PERSON 
Evidence. 

On  a  prosecution  for  being  a  disorderly  person  in  not  sap- 
porting  his  wife,  defendant  may  show  that  she  had  been  un- 
faithful to  her  marriage  vows,  and  that,  by  reason  of  her  adult- 
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«y,  he  was  not  obliged  to  support  her.    People  v.  Briskey 
(Oneida  Co.  Ct),  472. 

DRUGGIST. 

Sale  of  drug& 

In  case  of  a  person  not  a  registered  pharmacist,  the  pro- 
hibition, contained  in  c.  273  of  1886,  applies  to  medicines  in 
the  original  packages  of  the  manufactarer.  People  v.  Abraham 
(Sup.  Ct),  352. 

ELECTIONS. 

Yiolation  of  election  laws. 

Where  the  defendant,  as  major  of  Long  Island  City,  has 
examined  and  refused  to  appoint  many  of  the  list  of  proposed 
election  officers,  authenticated  and  filed  by  the  local  organization 
as  regular  by  the  last  preceeding  state  convention  of  the  Demo- 
cratic party  of  the  state,  and  has  also  examined  and  refused  to 
appoint  many  of  such  officers  from  a  supplemental  list  duly 
authenticated  and  filed,  but  appointed  as  such  officers  in  their 
stead  persons  who  were  not  members  of  the  party  which  had 
filed  the  list,  thus  leaving  that  party  without  the  representation 
given  to  it  by  law  and  the  board  of  election  officers,  it  is  the 
omission,  refusal  and  neglect  to  perform  a  duty  required  of  the 
defendant  by  the  election  law  and  constitutes  a  criminal  offense. 
People  V.  Gleason  (Sup.  Ct),  192. 

EVIDENCE. 

1.  Admission& 

Statements  of  the  defendant,  which  merely  raise  a  suspicion  or 
conjecture  as  to  an  alleged  fact,  do  not  amount  to  an  admission 
and  cannot  be  acted  upon  by  the  court  in  determinating  his 
rights.     People  v.  Corey4(Ct  App.),  152. 

2.  Appeal. 

Counsel  have  no  right  to  appeal  simply  for  the  purpose  of 
delay,  nor  unless  they  think  there  is  some  ground  for  reversal 
in  the  judgment;  and  if  there  is  any  reason  for  appealing,  even 
though  feeble  and  inconclusive,  it  should  be  presented  to  the 
court  for  consideration.  People  v.  Scott  (Ct  App.),  875. 
Vol.  XII— 75 
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5.  Burglary — Possession  of  stolen  property. 

No  presumption  of  guilt  can  be  raised  from  the  possession  of 
stolen  property,  except  where  the  possession  is  shown  to  be 
conscious  and  exclusive  on  the  part  of  the  defendant  People 
V.  Wilson  (Ct  App.),  116. 

4.  In  the  present  case,  the  circumstances,  as  shown  by  the  evidence 
for  the  prosecution,  were  held  to  be  such  as  to  fairly  furnish  to 
the  jury  an  inference  of  a  conscious  and  exclusive  possession, 
which  no  evidence  on  the  part  of  the  defendant  in  the  record 
goes  to  expel.     Id. 

6.  Criminal  law — Statement  of  accused. 

The  people  cannot  put  into  the  case  a  written  statement  of  the 
facts  by  the  accused,  wholly  in  his  own  favor,  without  being  in 
some  measure,  at  least,  bound  thereby.  People  v.  Ledwon  (Gt 
App.),  386. 

6.  Error  cured. 

But,  if  such  ruling  is  objectionable,  it  is  cured  by  a  subsequent 
ruling  permitting  the  question  in  substantially  the  same  form  to- 
•   be  answered.     People  v.  Tuczkewitz  (Ct.  App.),  49. 

7.  Expert 

Where  the  opinion  of  an  expert  is  speculative,  theoretical,  and 
states  only  the  belief  of  the  witness,  while  yet  some  other  opinion 
is  consistent  with  the  facts  stated,  it  is  entitled  to  but  little  weight 
in  the  minds  of  the  jury.     People  v.  Barber  (Sup.  Ct),  90. 

8.  The  jury  are  under  no  obligation  to  adopt  the  medico-legal  views 
of  experts.     Id. 

9.  No  expert  opinion  is  to  be  given  any  weight  that  is  predicated 
upon  facts  not  established  by  the  evidence.     Id. 

10.  An  expert  witness  cannot  give  an  opinion  as  to  the  mental 
condition  of  a  person  based  upon  statements  made  to  him  by 
such  person  not  in  evidence  People  v.  Strait  (Ct  App.)^ 
145. 

11.  Nor  is  the  opinion  of  such  witness  admissible  when  based  upon 
statements  made  by  the  defendant  long  after  the  commission  of 
the  criminal  act     Id. 
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12.  Handwriting. 

Before  the  witness  should  be  permitted  to  testify  to  the  haiKi- 
writing  of  another,  he  should  be  acquainted  and  somewhat  fami- 
liar with  the  handwriting  of  such  person.  People  v.  Corey  (Ot. 
App.),  151. 

18.  The  eflfect  of  c.  36  of  1880,  as  amended  by  a  555  of  1888,  is 
to  permit  the  admission  in  evidence  of  only  such  writing  as  have 
been  proved  to  the  satisfaction  of  the  court  to  be  in  the  genuine 
handwriting  of  the  person  claimed  to  have  executed  the  disputed 
instrument     Id. 

14.  Homicida 

Upon  the  trial  of  an  indictment  for  homicide,  alleged  to  have 
been  committed  with  a  revolver,  the  fact  that  the  defendant 
pawned  his  overcoat  in  order  to  raise  money  to  get  his  revolver 
back  into  his  possession,  only  five  days  before  the  homicide,  bears 
strongly  upon  the  question  of  deliberation  and  premeditation. 
People  V.  Scott  (Ct  App.),  374. 

15.  When  a  husband  is  charged  with  the  murder  of  his  wife,  it  is 
competent  to  show  his  relations  with  a  paramour,  as  it  tends  to 
prove  the  absence  of  affection  for  the  deceased  and  to  establish 
a  motive  for  getting  rid  of  her.     Id. 

16.  Homicide — Insanity. 

Where,  on  the  trial  of  an  indictment  for  homicide  the  defense 
is  insanity,  the  hypothetical  question  to  an  expert  witness,  which 
assumes  that  the  defendant  was  subject  to  epilepsy,  when  there 
is  no  evidence  to  such  effect,  is  properly  excluded.  People  v. 
Tuczkewitz  (Ct  App.),  49. 

17.  Hypothetical  question. 

Upon  such  trial,  an  answer  to  a  hypothetical  question  which 
embraces  a  conclusion  of  law  which  was  not  called  for  by  the 
question  or  proper  to  be  included  if  it  had  been,- is  properly  ex- 
cluded.    People  V.  Tuczkewitz  (Ct  App.),  49. 

18.  Insanity. 

Upon  the  trial  of  an  indictment  for  murder  of  accused's  wife, 
where  defense  is  insanity,  claimed  to  have  been  caused  by  a 
separation  from  her,  evidence  of  defendant's  living  with  a  sporting 
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women,  while  separated  from  a  former  wife,  from  whom  he  was 
afterwards  divorced,  is  not  admissible,  as  bearing  upon  his  re- 
gard for  the  marriage  relation  and  the  effect  of  the  separation 
from  a  second  wife  upon  his  mind.  People  v.  Strait  (Cl  App.), 
145. 

19.  Instruction. 

Upon  such  trial,  an  instruction  "that  if  the  jury  find  that,  at 
the  moment  of  shooting,  the  defendant  had  sufficient  reason  to 
know  the  nature  and  quality  of  his  act,  and  that  it  was  wrong ; 
but  that,  nevertheless,  he  would  not  have  done  it  but  for  a  suddea 
fit  of  passion,  they  cannot  convict  him  of  the  crime  charged  in 
the  indictment,"  is  properly  refused.  People  v.  Tuczkewitz 
(Ct.  App.),  50. 

20.  Refusal  to  charge  "  thax  if  the  jury  believed  that  the  defen- 
dant's mother,  in  her  lifetime,  was  insane,  and  that  insanity  is 
hereditary,  they  must  take  that  fact  into  consideration  in  de- 
termining the  question  of  the  defendant  s  insanity  at  the  moment 
of  the  shooting,"  is  erroneous.     Id. 

21.  The  court  is  not  required  to  charge  in  reference  to  specific 
items  of  evidence  selected  by  counsel,  but  can  only,  properly  be 
called  upon  to  charge  generally  with  reference  to  the  facts  proved. 
Id. 

22.  Irrelevant 

Where  there  was  no  necessity  for  showing  defendant's  physical 
condition,  to  establish  the  fact  that  he  was  to  engage  in  the  affray 
which  resulted  in  the  homicide,  the  court  should  not  permit  a 
witness,  even  though  he  has,  on  cross  examination,  testified  that 
the  defendant  was  sick  at  tlie  time  in  question,  to  give  testimony 
as  to  the  particular  nature  and  character  of  the  disease  with 
which  he  was  afflicted.     People  v.  Corey  (Ct  App.),  152. 

23.  Nonexpert 

Nonexperts,  after  testifying  to  facts  and  incidents  in  relation 
to  a  person  tending  to  show  soundness  or  unsoundness  of  mind^ 
may  testify  to  the  impression  produced  upon  them  thereby,  and 
as  to  whether  the  acts  and  declarations  testified  to  impress 
them  as  rational  oi; irrational;  but  they  cannot  be  permitted  to 
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give  an  opinion  as  to  the  general  soundness  or  unsoundness  of 
mind  of  the  person,  or  as  to  his  mental  capacity.  People  v. 
Strait  (Ct  App),  145. 

24.  Non-expert 

A  question,  which  is  not  one  calling  for  the  opinion  of  an  ex- 
pert, but  relates  merely  to  facts  wliich  are  within  his  knowledge,  is 
not  obnoxious  to  the  objection  that  the  witness  has  not  been 
shown  to  be  an  expert     People  v.  Koerner  (Ct  A  pp.),  503. 

25.  On  a  trial  for  murder  where  defect  of  reason  is  interposed  as  a 
defense,  witnesses  for  the  prosecution,  who  examined  the  defendant 
immediately  after  the  homicide,  and  qualify  as  medical  experts 
and  state  the  grounds  of  their  opinic)na,  may  testify  that,  in  their 
opinion,  he  was  simulating  or  shamming  unconsciousness.     Id. 

26.  Objection. 

An  exception  to  incompetent  evidence,  whose  admission  adds 
nothing  to  what  the  witness  had  before  testified  without  objec- 
tion, requires  no  consideratioa  People  v.  Flanagan  (Sup.  Ct), 
549. 

27.  Physician. 

Where  the  testimony  of  a  physician  is  sought  to  be  ex- 
cluded under  the  provisions  of  section  834  of  the  Civil  Code, 
the  burden  is  upon  the  party  seeking  to  exclude  it  to  bring  the 
case  within  its  provisions.  He  must  make  it  appear,  not  only 
that  the  information  which  he  seeks  to  exclude  was  acquired  by 
the  witness  while  attending  the  patient  in  a  professional  capacity, 
but  also  that  it  was  necessary  to  enable  him  to  perform  some 
professional  act     People  v.  Koerner  (Ct  App ),  603. 

28.  Receiving  stolen  goods. 

Upon  the  trial  of  an  indictment  for  receiving  certain  stolen 
goods  knowing  them  to  have  been  stolen,  the  rule  that  it  is  im- 
proper upon  the  trial  of  a  party  for  one  offense  to  give  proof 
that  he  is  guilty  of  another  on  evidence  having  no  connection 
with  the  offense  on  trial,  does  not  apply  to  a  case  where  it  is 
difficult,  if  not  impossible,  to  separate  the  transaction.  So  held, 
where  the  evidence  tends  to  identify  the  goods  covered  by  the 
indictment,  and  it  appears  that  the  proof  in  reference  thereto 
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justifies  the  inference  by  the  jury  that  all  the  goods  were  taken 
from  the  same  plaee,  by  the  same  person,  at  the  same  time,  and 
were  received  by  defendant  from  the  same  person  at  the  same 
time.     People  v.  McClure  (Ct  App.),  43. 

29.  Remarks  of  district  attorney. 

A  statement  by  the  district  attorney  in  his  opening  address  to 
the  jury,  that  the  defendant  and  an  alleged  associate  had  con- 
ducted themselves  "  very  suspiciously  "  on  an  occasion  prior  to 
the  robbery,  is  not  objectionable,  where  it  is  simply  his  construc- 
tion of  the  evidence  which  he  proposed  to  introduce.  People  v. 
Flanagan  (Sup.  Ct),  649. 

30.  Eobbery. 

Where,  upon  the  trial  of  an  indictment  for  robbery,  evidence 
has  been  given  tending  to  identify  the  defendant  and  another  as 
the  persons  who  had  participated  in  the  transaction,  though  they 
were  not  seen  together  on  the  day  or  occasion  when  it  was  com- 
mitted, it  is  competent  lo  show  that  they  were  associates  a  short 
time  before  the  occasion  in  question,  though  they  were  not  at 
that  time  apparently  engaged  in  any  unlawful  enterprise,  especial- 
ly where  the  defendant  chiims  that  they  were  strangers.  People 
v.  Flanagan  (Sup.  Ct),  549. 

EXCISE  LAW. 

1.  Burden  of  proof. 

In  such  case,  the  burden  of  proof  is  upon  the  prosecution, 
and  the  defendant  is  presumed  to  be  innocent  until  proved 
guilty  beyond  a  reasonable  doubt,  and  no  inference  of  guilt  can 
be  founded  upon  circumstances  except  such  as  naturally  or  nec- 
essarily follow  from  the  facts.     People  v.  Owens  (Ct  App.),  62. 

2.  If  the  facts  and  circumstances  are  of  such  a  character  as  to 
fairly  permit  an  inference  consistent  with  innocence,  they  can- 
not be  regarded  as  evidence  to  support  a  conviction.     Id. 

3.  Circumstantial  evidenca 

Where  the  evidence,  in  criminal  cases,  is  circumstantial,  the 
fact  shown  must  not  only  be  inconsistent  with,  and  point  to,  the 
guilt  of  the  defendant,  but  must  be  inconsistent  with  his  inno- 
cence.    People  V.  Owens  (Ct  App.),  68. 
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4,  Evidence. 

The  general  rules  of  evidence,  applicable  to  trials  in  criminal 
cases,  govern  an  investigation  of  charges  of  misdemeanor  in 
offering  and  exposing  for  sale  strong  and  spirituous  liquors  on 
Sunday.     People  v.  Owens  (Ot  App.),  62. 

6.  Liquor  tax  certificate — Chattel  mortgage. 

A  liquor  tax  certificate  is  property  which  may  be  the  subject 
of  a  chattel  mortgage,  within  the  meaning  of  §  571  of  the  Penal 
Coda     People  v.  Durante  (Sup.  Ct),  318. 

6.  Social  clubs — Construction. 

The  construction  placed  upon  a  statute,  penal  in  character, 
by  public  officers  charged  with  a  duty  of  executing  its  provis- 
ions, for  many  years  may  properly  be  considered  in  determining 
the  legislative  intention.  People  v.  Adelphi  Club  of  City  of 
Albany  (Ct.  App.),  1. 

7.  The  furnishing  of  liquors  by  a  social  club  to  its  members  at  a 
fixed  price  is  not  a  sale  within  the  meaning  of  chapter  401  of 
1892,  and  no  license  is  required  for  the  purposa     Id. 

8.  Such  a  transaction,  conducted  by  a  bona  fide  club,  organized 
under  the  statute  for  legitimate  purposes,  is  but  the  distribu- 
tion among  the  members  of  the  property  belonging  to  them  in 
common*     Id. 

9.  The  fact  that  payment  is  made  does  not  change  the  character 
of  the  act     Id. 

10.  Violations. 

Subdivision  4  of  §  11  of  the  Liquor  Tax  Law  does  not  oper- 
ate to  withhold  from  the  jurisdiction  of  the  grand  jury  and 
criminal  courts  of  New  York  county  violations  of  said  Liquor 
Tax  Law,  committed  in  the  territory  which  was  annexed  to  the 
county  of  New  York  by  c.  934  of  1895.  People  v.  Boudonin 
(Ct.  Gen.  Sess.),  N.  Y.  Co.,  244. 

GRAND  LARCENY. 

Insufficiency  of  Evidenca 

The  evidence  in  this  case  was  held  insufficient  to  warrant  a 
conviction  of  grand  larceny.     People  v.  Rogers  (Sup.  Ct),  476. 
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HOMICIDR 

1.  Evidence. 

In  such  case,  the  defendant  is  entitled  to  the  benefit  of  all 
testimony  that  has  a  legitimate  bearing  upon  her  mental  con- 
dition, and  to  have  the  jury  correctly  instructed  by  the  court 
with  respect  to  the  principles  of  law  that  govern  the  inquiry* 
People  v.  Barberi  (Ct  App.),  210. 

2.  The  relations  of  the  parties  which  preceded  the  act  are  compe- 
tent for  the  consideration  of  the  jury,  since  they  are  connected 
therewith,  and  are  of  such  a  nature  and  character  as  to  pix>duce 
a  powerful  influence  upon  the  mind  when  recalled  at  the 
moment  that  the  defendant  heard  the  final  refusal  of  the 
deceased,  expressed  in  the  most  insulting  and  provoking  lan- 
guage.    Id. 

8.  The  defendant  is  not  compelled  to  let  the  facts  rest  upon  her 
unsupported  testimony,  but  has  the  legal  right  to  sustain  and 
corroborate,  if  she  can,  her  version  of  them  by  the  testimony  of 
disinterested  witnesses  to  the  same  facts  or  any  of  them.     Id. 

4  Insanity. 

Where,  on  the  trial  of  an  indictment  for  murder  o  f defendant's 
wife  in  which  insanity  is  interposed  as  a  defense,  it  appeared  that 
he  had  been  under  the  delusion  that  his  wife  was  trying  to  kill 
him,  exclusion  of  testimony  as  to  what  he  had  said  regarding  his 
wife  the  day  before  the  homicide,  is  erroneous.  People  v.  Nino- 
(Ct  Ai)p.),  228. 

5.  Insanity — Evidence. 

Where  it  is  asserted  that  the  defendant  has  been  continuously 
insane  from  a  period  of  four  months  before  the  killing  up  to  the 
time  of  the  trial,  and  the  examination  of  the  experts  is  directed  to 
his  mental  condition  at  the  time  they  saw  him,  they  are  compe- 
tent, from  the  conclusion  they  thus  reached  and  the  medical 
and  other  facts  proved,  to  give  on  the  trial  an  opinion  as  to  his 
sanity  or  insanity  at  the  time  of  the  homicide.  People  v.  Nino 
(Ct  App.),  228. 

6.  The  jury  are  entitled  to  the  facts  on  which  an  insanity  expert 
bases  his  opinion  and,  when  those  facts  are  the  result  of  ITu^  own 
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interviews  with  the  defendant,  it  is  not  only  competent,  but 
necessary,  that  they  should  be  laid  before  the  jury.     Id. 

7.  If  the  defendant  offers  evidence  tending  to  prove  that  he  was 
insane  at  the  time  of  the  homicide,  the  legal  presumption  of 
sanity  is  rebutted,  and  the  prosecution  must  prove  sanity  by  pre- 
ponderance of  evidence.     Id. 

8.  If  the  defendant's  evidence  creates,  in  the  minds  of  the  jury,  a 
reasonable  doubt  as  to  his  sanity  at  the  time  of  killing,  the 
prosecution  must  remove  that  doubt  by  preponderance  of 
evidence.     Id. 

9.  Instruction. 

A  request  to  charge  "  that  the  jury  were  bound  to  believe  the 
testimony  of  any  disinterested  witness  which  is  not  contra- 
dicted and  which  is  not  in  itself  improbable,"  is  properly 
declined.     People  v.  Taczkewitz  (Ct  App),  50. 

10.  Motive. 

Upon  the  trial  of  an  indictment  for  murder,  the  question  of 
motive  is  comparatively  unimportant,  where  the  other  evidence 
points  unmistakably  to  the  guilt  of  the  defendant  People  v. 
Feigenbaura  (Ct  App.),  65. 

11.  Murder  in  the  first  degree. 

Where  the  defendant  inflicts  the  wound  in  a  sudden  transport 
of  passion,  excited  by  what  the  deceased  then  said,  and  by  the 
preceding  events  which,  for  the  time,  disturbed  her  reasoning 
faculties  and  deprived  her  of  the  capacity  to  reflect,  or  while 
under  the  impulse  of  some  sudden  and  uncontrollable  emotion, 
excited  by  the  final  culmination  of  her  misfortune,  the  act  does 
not  constitute  murder  in  the  first  degree.  People  v.  Barberi 
(Ct  App.),  210. 

12.  Question  of  fact 

The  rules  of  evidence  in  civil  cases  are  applicable  also  to 
criminal  cases,  except  that  in  criminal  cases  the  jurors  are  the 
exclusive  judges  of  all  questions  of  fact  People  v.  Tuczke- 
witz  (Ct  App),  50. 

18.  Self-defense. 

When  one  believes  himself  about  to  be  attacked  by  another^ 
Vol.  XIl-76 
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and  to  receive  great  bodily  injury,  it  is  his  duty  to  avoid  the 
attack,  if  in  his  power  so  to  do,  and  the  right  of  attack  for  the 
purpose  of  self-defense  does  not  arise  until  he  has  done  every- 
tliing  in  his  power  to  avoid  its  necessity.  People  v.  Constan- 
tino (Ct  App.),  339. 

INDICTMENT. 

1.  Committed  in  two  countiea 

Where  a  crime  has  been  partly  committed  in  one  county  and 
partly  in  another,  the  case  falls  within  the  provisions  of  section 
134  of  the  Code  of  Criminal  Procedure,  and  either  county  has 
jurisdiction.     People  v.  Thorn  (Ct.  Gen.  Sess.),  236. 

2.  Common  law  counts. 

An  indictment  in  common  law  form,  stating  the  facts  con- 
stituting the  crime  and  charging  the  killing  to  have  been  done 
willfully,  feloniously  and  with  malice  aforethought,  is  sufficient 
to  sustain  a  conviction  of  murder  in  the  first  degree,  if  the  proof 
as  to  the  manner  of  the  commission  of  the  crime  brought  it 
within  one  of  the  statutory  definitions.  People  v.  Constantino 
(Ct.  App.),  389. 

8.  Demurrer. 

Where  an  indictment  contains  different  counts,  each  of  which 
technically  describes  a  different  offense,  but  it  is  apparent,  from 
the  general  tenor  of  the  indictment,  that  each  count  relates  to 
the  same  transaction,  and  that  the  introduction  of  separate 
counts  is  not  for  the  purpose  of  proving  distinct  offenses,  and 
where  the  acts  of  conspiracy  were  manifestly  initiatory  to  and 
were  merged  into  and  consummated  by  the  crime  of  murder, 
such  an  indictment  is  good.  People  v.  Thorn  (Ct,  of  Gen. 
Sess.).  236. 

4.  Duplicity. 

An  indictment,  which  charges  that  the  defendant  is  a  public 
officer,  authorized  to  take  part  in  the  auditing  of  accounts 
against  the  county,  and  that  he  corruptly  and  dishonestly  aided 
in  the  adoption  of  a  resolution  allowing  the  fraudulent  demand 
set  forth  in  the  indictment,  nnd  directing  its  payment  bv  the 
auditor;  and  also  charges  in  the  same  count,  that  he  did,  know- 
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ingly  and  corruptly,  present  such  fraudalent  claim  to  the  auditor 
for  payment,  is  bad  for  duplicity.  It  charges  two  offenses  in 
one  count,  one  under  section  165,  the  other  under  section  672, 
of  the  Penal  Coda     People  v.  Stock  (Sup.  Ct.),  420. 

6.  The  effect  of  section  279  of  the  Code  of  Criminal  Procedure, 
which  constitutes  an  exception  to  the  provision  of  section  278, 
is  to  permit  a  continuance  of  the  former  practice  of  joining 
different  crimes  by  separate  counts,  where  they  all  relate  to  the 
same  transaction.     People  v.  Hoffmah  (Sup.  Ct.),  553. 

'6.  An  indictment,  charging  the  sale  of  divers  quantities  of  different 
sorts  of  liquors  to  divers  citizens  of  the  state,  and  to  divers  per- 
sons unknown,  cannot  be  objected  to  on  the  ground  that  it  is  a 
count  embracing  more  than  one  offense.     Id. 

7.  Where  an  indictment  alleges,  under  section  275  of  the  Criminal 
Code,  an  act  in  violation  of  law  by  a  sale  to  two  persons  jointly, 
the  prosecution  cannot  prove  thereunder  the  sale  to  one  inde- 
pendent of  the  other,  and  a  separate  additional  sale  to  the  latter 
party.     Id. 

8.  Exceptiona 

If  there  is  an  exception,  not  in  the  enacting  clause,  but  in  a 
subsequent  clause  or  statute,  the  indictment  need  not  negative 
it,  but  it  is  matter  of  defense  to  be  shown  by  the  defendant 
People  V.  Crotty  (Sup.  Ct),  478. 

9.  Joint — Excise  law. 

Where  defendants  jointly  commit  the  offense,  they  are 
properly  joined  in  the  indictment.  People  v.  Schmidt  (Oneida 
Co.  Ct),  282. 

10.  An  indictment,  which  alleges  more  than  one  sale  and  delivery, 
to  wit,  one  to  one  person,  one  to  another,  and  one  or  more  to 
other  persons  who  are  unknown,  charges  a  joint  sale  to  the  per- 
sons named  and  the  persons  unknown.     Id. 

11.  Merger. 

Where  there  is  a  conspiracy  to  commit  a  felony,  and  such 
crime  is  subsequently  consummated,  pursuant  to  the  conspiracy, 
the  conspiracy  merges  in  the  felony,  so  as  to  prevent  a  prosecu- 
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tion  for  the  conspiracy  itself,  as  an  independent  crima     People 
V.  Thorn  (Ot  of  Gen.  Sesa.),  236. ' 

12.  Obscene  literature. 

It  is  not  necessary  to  set  out  matter  in  an  indictment,  which 
the  grand  jury  asserts  to  be  too  obscene  for  recital.  It  is  only 
necessary  to  identify  the  obscene  book  or  publication  sufficiently 
to  apprise  the  defendant  of  what  particular  book  or  publication 
is  intended,  giving  as  an  excuse  for  not  setting  forth  the  obscene 
matter  that  it  is  so  gross  as  to  be  offensive  to  the  court  and  im- 
proper to  be  placed  upon  its  recorda  People  v.  Kaufman  (Sup. 
Ct),  263. 

13.  If  anything  more  is  requisite  for  the  protection  of  the  defend- 
ant's rights,  it  may  be  left  to  the  discretion  of  the  court  to  com- 
pel the  public  prosecutor  to  furnish  such  further  information  or 
specification  as  may  be  needful.     Id. 

14.  A  person,  indicted  for  selling  an  obscene  book,  cannot  be 
convicted  upon  proof  that  he  purchased  the  book  for  another 
person.     Id. 

16.  Instructions. 

Where  the  court  merely  charges  that,  if  defendant  sold  the 
obscene  book,  he  was  guilty,  and  if  he  did  not,  he  was  innocent^ 
without  referring  to  defendant's  statement  that  the  person  to 
whom  he  delivered  the  book  gave  him  the  money  to  go  out  and 
buy  it,  a  refusal  to  charge  that  if  defendant's  testimony  was 
true,  there  was  no  sale,  is  erroneoua     Id. 

16.  Quashing. 

Where  the  direction  contained  in  section  256  of  the  Criminal 
Code  has,  through  inadvertence  or  otherwise,  been  disregarded 
by  the  grand  jury,  and  testimony  has  been  offered  and  received 
which  would  not  be  competent  or  material  or  legal  in  the  tria! 
of  a  case,  the  court  will  not  interfere  with  the  finding,  if,  apart 
from  such  evidence,  there  is  enough  to  sustain  the  indictment, 
unless  it  is  clearly  manifest  from  the  minutes  that  the  illegal 
evidence  received  had  influenced  the  minds  of  the  jury  and 
had  brought  about  an  indictment  insufficiently  supported  by 
other  and  admissible  evidence.  People  y.  Farrell  (Ot  App.), 
310. 


Digitized  by  VjOOQIC 


INDEX.  606 

17.  Same  offense. 

Where  two  indictments  are  based  on  the  same  alleged  crime 
the  second  necessarily  supersedes  the  first     Id. 

18.  Separate  counts. 

•  Separate  counts  charging  the  defendant  with  burglary,  larceny 
and  with  receiving  stolen  goods,  may  be  joined  in  the  same  in- 
dictment when  they  relate  to  the  same  transaction.  People  v. 
Wilson  (Ct.  App.),  116. 

19.  Superseding. 

When  the  first  indictment  charges  forgery  in  altering  an 
ordering  of  the  surrogate's  court,  and  the  second  charges  the 
alteration  of  the  order  and  uttering  it  as  true,  with  intent  to 
deceive,  the  first  is  not  superseded  by  the  second  indictment 
People  V.  Oishei  (Sup.  Ct),  862. 

LOTTERY. 

1.  Foreign. 

Dealing  in  lottery  schemes,  whether  authorized  by  a  foreign 
government  or  not,  comes  within  the  prohibition  of  the  pro- 
visions of  the  Penal  Coda     People  v.  Wolff  (Sup.  Ct),  80. 

2.  Horse  racing. 

A  race  or  other  contest  is  not  a  lottery  simply  because  its 
result  is  uncertainty,  or  because  it  may  be  affected  by  things  un- 
forseen  and  accidental.  People  ex  rel.  Lawrence  v.  Fallon 
(Ct  App.),  107. 

8.  The  offering  of  premiums  or  stakes  by  an  association  for  a 
definite  sum,  without  regard  to  the  amount  of  entrance  fees  re- 
ceived and  which  are  payable  out  of  its  general  funds  made  up 
partly  of  entrance  fees  paid  by  the  owners  of  the  competing 
horses,  does  not  constitute  an  offense  under  the  statute  relating 
to  lotteries,  nor  is  it  a  violation  of  the  statute  relating  to  book- 
making  or  pool-selling.     Id. 

4,  Such  offering  of  premiums  or  prizes  is  not  in  any  such  sense  a 
contract  or  undertaking  in  the  nature  of  a  bet  or  wager  as  to 
constitute  gambling  within  the  spirit  and  intent  of  the  provisions 
of  §  9,  article  2,  state  Constitution.     Id. 
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MISDEMEANOR 
Intoxication  in  a  public,  place. 

The  charge  of  intoxication  in  a  public  place  is  a  misdemeanor 
and  a  police  justice  sitting  as  a  police  court  has  jurisdiction. 
People  ex  rel  Shortell  v.  Markell  (Onon.  Co.  Ct),  812. 

MUNICIPAL  CORPOBATIONS. 

L  Constitutionality. 

An  ordinance,  forbidding  any  person  to  beat  a  drum  or  tam- 
bourine in  the  streets  or  make  any  noise  with  any  instrument 
for  any  purpose  whatever,  without  the  written  permission  of  the 
president  of  the  village,  is  constitutional  People  v.  Gkrabed 
(Suffolk  Co.  Ct),  294. 

2.  Imprisonment 

In  such  case,  §  48*4  of  the  Code  of  Criminal  Procedure  does- 
not  apply.     Id. 

3.  Ordinances — Finea 

A  village  ordinance,  imposing  only  a  penalty  or  violations, 
may  be  enforced  by  criminal  proceedings.     Id. 

4.  Warrant 

In  such  case,  it  is  not  necessary  that  the  warrant  for  informa- 
tion allege  that  defendant  had  willfully  and  unlawfully  done 
the  act  complained  oL     Id. 

PERJURY. 

1.  Oath. 

The  term  "oath"  includes  an  affirmation  and  every  other 
mode  authorized  by  law  of  attesting  the  truth  of  that  which  is 
stated.     People  v.  Nolte  (Sup.  Ct),  252. 

2.  To  make  a  valid  oath,  for  the  falsity  of  which  perjury  will  lie, 
there  must  be  in  some  form,  in  the  presence  of  an  officer  au- 
thoiized  to  administer  it,  an  unequivocal  and  present  act  by 
which  the  affiant  consciously  takes  upon  himself  the  obligation 
of  an  oath.     Id. 

8.  An  oath,  administered  by  the  clerk  of  the  court  in  open  court 
and  under  the  direction  of  the  court  is  an  oath  administered  by 
the  court     Id. 
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PEDDLER 

1.  License  fee. 

A  village,  as  a  municipal  corporation  merely,  has  no  inherent 
authority  to  require  a  license  and  impose  either  a  fee  or  a  tax 
upon  any  legitimate  business.     People  v.  Jarvis  (Sup.  Ct.),  833. 

2.  Such  restraint  placed  upon  a  busineas  cannot  be  sustained  as- 
legislation  properly  within  the  police  power  of  the  state.    Id. 

8.  Ordinance  which  give  authority  to  the  board  of  trustees  to  sub- 
ject to  police  regulation  the  business  of  selling  goods  by  sample- 
or  upon  order,  within  the  village,  does  not  give  them  any  authority 
to  tax  such  business  or  to  substantially  prohibit  it.     Id. 

4.  Whoia 

A  single  sale  of  goods  is  insufficient  to  constitute  a  person 
a  peddler.     Id. 

PUBLIC  HEALTH  LAW. 

Unlawful  practice  of  medicine. 

Section  158,  chapter  661  of  1898,  as  amended  by  chapter  S98 
of  1895,  applies  to  persons  who  have  been  convicted  of  a  felony 
before  the  passage  of  the  act  People  v.  Hawker  (Ot  of  App.)^ 
257. 

SEDUCTION. 
1.  Age  of  consent. 

The  age  of  consent,  fixed  by  section  278  of  the  Penal  Code, 
does  not  apply  to  the  crime  of  seduction  under  promise  of 
marriage.     People  v.  Nelson  (Ct.  App.),  868. 

2.  Limitation. 

The  two  years*  limitation  for  the  finding  of  an  indictment  for 
seduction  under  promise  of  marriage  begins  to  run  from  the 
time  of  the  commission  of  the  first  offense  between  the  parties, 
notwithstanding  the  prosecutrix  is  then  only  fifteen  years  of 
age.     Id. 

8.  A  woman  can  be  seduced  but  once  under  sections  284  and  285 
of  the  Penal  Code.     Id. 

4  Previous  chaste  character. 

The  term  "  previous  chaste  character,"  as  used  in  section  284 
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of  the  Penal  Code,  does  not  mean  reputation  for  chastity  or 
chastity  founded  under  any  presumption  of  law  fixing  the  age 
of  consent;  but  actual,  pers()nal  virtue.     Id. 

STATUTES. 

1.  C!onstitutionaL 

Where  an  act  is  in  a  degree  appropriate  to  accomplish  the  re- 
sult for  which  it  was  intended,  the  court  cannot  condemn  it  as 
invalid  or  unconstitutional  because  in  its  opinion,  some  effective 
or  more  appropriate  law  might  have  been  devised  and  enacted. 
People  ex  rel.  Sturgis  v.  Fallon  (Ct  App.),  273. 

2.  Section  9,  article  2  of  State  Constitution  was  not  intended  to  be 
self-executing.     Id. 

5.  Where  the  act  is  forbidden  by  the  legislature  and  the  state  pro- 
vides a  penalty  or  forfeiture  for  a  disregard  of  it,  the  determina- 
tion of  the  degree  of  punishment  or  the  extent  of  the  penalty  is 
vested  in  the  legislature  and  not  in  the  courts.     Id. 

4  Section  17,  c.  570  of  1895  is  not  in  conflict  with  §  9,  article  1 
of  State  Constitution,  and  is  constitutional  and  valid     Id. 

6.  Construction. 

Penal  statutes  should  be  construed  strictly  and  not  extended 
by  implication  ;  but,  where  the  statute  is  made  for  the  public 
good,  though  it  is  penal,  it  should  receive  an  equitable  construc- 
tion.    People  V.  Abraham  (Sup.  Ct,),  351. 

•6.  Ex-post  facto  law. 

Section  153,  a  661  of  1893,  as  amended  by  a  398  of  1895,  is 
constitutional  so  far  as  it  operates  prospectively,  and  upon  persons 
convicted  of  felony  after  its  passage,  but  is  unconstitutional  in 
BO  far  as  it  applies  by  its  terras  to  persons  so  convicted  before 
the  law  went  into  operation.     People  v.  Hawker  (Sup.  Ct),  122. 

7.  As  to  such  persons,  the  statute  is  not  expostfado  law,  but  is 
constitutional.     People  v.  Hawker  (Ct.  App.),  267. 

SUPREME  COURT. 

1.  Assignment  of  justice. 

The  provision  of  the  constitution  and  section  282  of  the  Code 
limit  the  justices  of  the  appellate  division  to  appointing  to  duty 
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the  justices  of  the  department  ia  which  the  appellate  division  is 
located,  and  do  not  apply  to  the  appointment  of  a  justice  of 
another  departmeiitt     People  v.  Kerrman  (Gl  App.),  89. 

2.  Supreme  court  justice,  who  is  not  a  member  of  the  appellate 
division  of  the  supreme  court,  may  hold  court  in  any  county  of 
the  stata     Id 

3.  Such  justice,  if  he  accepts  an  assignment  by  the  appellate  divi- 
sion, is  authorized  by  the  constitution  to  hold  a  criminal  term 
of  the  supreme  court.     Id. 

TRIAL 

1.  Charge — Intoxication. 

A  charge  to  the  jury,  involving  the  question  of  the  defendant's 
intoxication  at  the  time  of  committing  the  act,  is  erroneous, 
when  the  impression  may  have  l)een  left  in  the  jury's  minds 
that,  if  the  defenrlant  was  intoxicated  so  as  to  be  unable  to  dis- 
tinguish between  right  and  wrong,  the  fact  of  his  intoxication 
was  not  to  be  considered  by  them  in  the  determination  of  his 
case.     People  v.  Corey  (Ct  App.),  152. 

2.  Such  charge  is  erroneous  also  where  it  does  not  state  the  rule 
to  the  jury  with  isufficient  clearness  to  enable  them  to  understand 
that  the  defendant's  intoxication  might  be  considered  by  them 
in  determining  the  grade  or  degree  of  his  crima     Id. 

8.  Exhibition  of  books. 

That  fact  that  the  president  was  in  the  bank  when  the  bank 
examiner  called  for  the  purpose  of  examining  the  books  and 
knew  the  object  of  his  visit,  constitutes  "  exhibiting"  the  books, 
under  section  562  of  Penal  Code,  though  he  did  not  personally 
hand  the  books  to  the  examiner.  People  v.  Helmer  (Sup. 
Ct),  184 

4   Indictment. 

Statement  in  charge  to  jury  that  the  circumstantial  evidence 
on  the  former  trial,  which  is  not  asserted  to  be  different  from 
that  given  on  the  present  trial,  was  sufficient  to  authorize  the 
jury  to  find  that  the  defendant  exhibited  the  books,  and  is  not 
reversible  error,  where  there  was  no  intimation  in  the  charge 
Vol.  XII-77 
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that  the  jury  was  bound  by  the  decision  of  the  general  term. 
People  V.  Helmer  (Sup.  Cl),  185. 

5.  Instructiona 

Instructions,  which  exclude  from  the  consideration  of  the 
jury  all  the  facts  and  circumstances  preceding  the  homicide,  and 
of  which  that  act  was  but  the  culmination,  are  erroneous.  People 
V.  Barberi  (Ct  App.),  211. 

6.  Knowledge  of  falsity  of  booka 

The  above  facts  establish  the  knowledge  of  the  president  as 
to  the  entry ^in  the  cash  book  and  that  it  was  false.  People  v. 
Helmer  (Sup.  Ct),  134 

7.  Objections — Waiver. 

The  district  attorney  can  waive  a  technical  rule  of  evidence 
relating  to  the  mode  of  proving  a  material  fact  or  of  corrobo- 
rating facts  testiBed  to  by  the  accused  by  failing  to  interpose 
the  proper  specific  objection  at  the  proper  tima  People  v. 
Barberi  (Ct  App.),  211. 

8.  It  is  competent  for  the  district  attorney  to  waive  the  objection 
that  the  questions  were  leading,  and  he  does  so  by  failing  to 
state  any  ground  on  which  he  rests  his  objection  before  the 
ruling  of  the  court     People  v.  Nino  (Ot  App.),  228. 

WITNESSES. 
Detention  of. 

A  witness,  not  believed  to  be  an  accomplice,  who  haa  been 
committed  for  failure  to  give  an  undertaking,  "  with  sureties,'* 
is  not  entitled  to  witness  fees  for  time  of  his  detentioa  People 
ex  reL  Troy  v.  Pettit  (Sup.  Ct),  284. 
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